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THE  QUEEN'S  BENCH, 


*    •.  - 


Wilat\\  (Knm, 


HL  YICTOBIA.    186S. 


The  Judges  wbo  usually  sat  in  Bane  in  this  Term  were  :— 


GOCRBURN,  G.  J., 
Cbompton,  J.y 


BLACKBUBlTy  J., 

Mbllob,  J. 


ROBERTS  V.  EVANS.    Jan.  16. 

Award. — Enlargement  of  time, — Making  order  of  reference  a  rule  of  CourL — AM" 
dant. — Examination  of  arhUraior. — Common  Law  Procedure  Ad,  1854,  17  Si% 
Vict.  c.  125,  ss.  26,  46. 

1.  An  ord«r  of  reference,  with  tbe  enlargement!  of  time  for  making  the  award  endoraed  on 
the  order,  may  be  made  a  mle  of  Court  on  an  affidaTit  Terifying  tbe  handwriting  of  the  arbi- 
trator to  the  endorsement!,  and  there  need  not  be  an  attdaTit  either  by  the  arbitrator  or  by 
the  atteating  witnesi,  if  there  wai  one,  Terifying  the  timet  when  the  enlargement!  were  made. 

2.  On  a  motion  to  diaeharge  a  rale  for  making  an  order  of  reference  with  the  enlargements 
of  time  endorsed  thereon  a  rale  of  Court,  the  Court,  under  The  Common  Law  Procedura  Act, 
1854,  17  A  18  Viet  e.  125,  a.  46,  orderad  the  arbitrator  to  appear  befora  the  Master  to  be 
examined  as  to  the  time  when  the  enlargements  were  made. 

• 

Rule,  calling  upon  the  defendant  to  show  cause  why  a  rule  obtained 
to  make  an  order  of  reference  *and  the  enlargements  of  time  en-  p^^ 
dorsed  thereon  a  rule  of  Court,  should  not  be  discharged,  on  the  ■- 
ground  that  the  affidavit  on  which  it  was  moved  did  not  verify  the  dates 
at  which  the  enlargements  of  time  for  making  the  award  had  been  made. 

By  a  Judge*8  order,  dated  the  8th  December,  1863,  all  matters  in  dif- 
ference in  this  cause  were  referred  to  an  arbitrator,  an  attorney  and 
solicitor,  who  was  to  make  and  publish  his  award  in  writing  on  or  before 
the  11th  January  then  next  ensuing,  or  on  or  before  such  further  or 
ulterior  day  as  he  should  from  time  to  time  appoint  and  signify  in  writing 
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under  his  hand,  to  be  endorsed  on  that^|\>r(fer.  The  arbitrator  made  and 
published  his  award  on  the  5th  F/sbrii^ry :  and  on  the  order  of  refer- 
ence was  an  endorsement  signed /bj  t^^  dated  the  9th  January,  1864, 
eztendine  the  time  for  makin^^^Vaward  till  the  1st  February  next,  and 
another  dated  the  1st  Febrotfr^  extending  the  time  till  the  Ist  March 
next.  The  plaintiff,  beilig  dissatisfied  with  the  award,  and  believing  that 
the  latter  endorsement  was  not  made  until  the  5th  February,  applied  to 
the  arbitrator  to  Yeji)F{*-the  award  and  the  enlargements  endorsed  on  the 
order  of  referenea'JBjT  the  affidavit  of  one  of  his  clerks  or  by  his  own ; 
but  he  stated  "Mi^t'-none  of  his  clerks  saw  him  sizn  the  award  or  the  en- 
largementsv)^*^  declined  to  make  an  affidavit  nimself.  Oh  the  80th 
March,  tlje  plaintiff,  considering  that  without  the  arbitrator's  affidavit  he 
could  not  According  to  the  practice  of  the  Court  properly  make  the  order 
of  reference  a  rule  of  Court  so  as  to  enable  him  to  move  to  set  aside  the 
award  and  to  remit  the  matters  back  for  the  reconsideration  of  the  arbi- 
trator, filed  a  bill  in  Chancery  to  enforce  his  claim  against  the  defendant. 
^Q-|  Thereupon  the  *defehdant,  desiring  to  make  the  order  of  reference 

^  together  with  the  enlargements  of  time  endorsed  thereon  a  rule  of 
Court  for  the  purpose  of  enforcing  the  award,  applied  to  the  arbitrator 
to  make  an  affidavit  of  the  enUrgements  of  time  having  been  doly  made, 
which  he  refused  to  do.  On  the  25th  April  the  defendant  obtained  an 
order  making  the  order  of  reference  and  the  memorandums  endorsed 
thereon  a  rule  of  Court,  upon  an  affidavit  verifying  the  handwriting  of 
the  arbitrator  to  those  endorsements. 

The  present  rule  was  obtained  in  Easter  Term,  1864 ;  and  in  Trinity 
Term  was  enlarged  until  Michaelmas  Term,  with  an  intimation  that  the 
arbitrator  should  be  informed  that  the  Court  were  of  opinion  that  he 
ought  to  make  the  required  affidavit.  The  arbitrator  however  still 
declined  to  make  it. 

In  Michaelmas  Term,  November  10th,  Mellishy  on  showing  cause,  con- 
tended that  the  arbitrator  had  no  right  to  refuse  to  give  tne  required 
information,  and  the  Court  with  consent  of  both  parties  made  an  order 
under  The  Common  Law  Procedure  Act,  1854,  17  k  18  Vict.  c.  125, 
s.  46,  that  he  should  attend  before  the  Master  to  be  examined  at  the 
instance  of  the  defendant,  and  enlarged  the  rule  until  this  Term. 

The  arbitrator,  on  being  examined  before  the  Master  in  obedience  to 
this  order,  swore  that  the  enlargements  were  made  on  the  days  on  which 
they  respectively  bore  date. 

Mellish  and  Julian  Mobins  showed  cause. — According  to  the  existing 
practice  of  the  Court  it  was  regular  to  make  the  order  of  reference  a 
rule  of  Court  on  an  affidavit  verifying  the  handwriting  of  the  arbitrator, 
*41  ^^^^'^^^^  adding  that  the  award  was  made  in  time.     The  rule  which 

^  required  that  on  application  for  attachment  for  not  performing  an 
award  every  step  should  be  verified  has  been  relaxed.  In  Dickins  r. 
Jarvis,  5  B.  &  C.  528,  630  (E.  C.  L.  R.  vol.  11),  Bayley,  J.,  said, 
^*  Where  a  submission  to  arbitration  contains  a  power  to  enlarge  the  time 
for  making  the  award,  and  an  enlargement  of  the  time  is  made  a  rule  of 
Court,  that  is  sufficient  for  the  purpose  of  obtaining  an  attachment, 
just  as  if  the  award  had  been  made  within  the  time  originally  granted. 
.  •  .  The  Court  must  have  credit  for  not  making  it  a  rule  of  Court 
without  a  sufficient  affidavit."  And  that  case  was  approved  of  by  Lit- 
tledale,  J.,  in  Be  Smith  and  Beeves,  5  Dowl.  518,  516.    [CocKBUKir, 
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G.  J. — The  party  who  obtained  the  present  rale  had  not  the  means  of 
knowing  when  the  enlargements  of  time  were  made.  Grompton,  J. — 
An  order  of  reference  is  made  a  rule  of  Gourt  by  a  side  bar  rule,  which 
is  always  ex  parte.  Gockburn,  G.  J. — According  to  the  practice  in  this 
Court  and  of  the  Gourt  of  Exchequer,  which  has  been  inquired  into  by  the 
Master,  established  since  The  Gommon  Law  Procedure  Act,  1854,  17  k 
18  Vict.  c.  125,  s.  26,  nothing  more  is  required  than  an  affidavit  in  the 
form  used  in  the  present  casej     [He  was  theh  stopped.] 

BovUl  and  O.  SkatOy  in  support  of  the  rule. — The  Gommon  Law  Pro- 
cedure Act,  1854,  17  k  18  Vict.  c.  125,  s.  26,  only  dispenses  with  the 
necessity  of  calling  the  attesting  witness  to  ^^  any  instrument  to  the  va- 
lidity of  which  attestation  is  not  requisite ;"  and  the  modern  practice 
adopted  in  the  Master's  office  cannot  vary  the  old  practice  of  verifying 
each  enlargement  of  the  time  *for  making  an  award.  In  Moule  v.  p^. 
Stawell,  reported  at  the  end  of  Davis  v.  Vass,  15  East  97,  99,  ^ 
where  the  award  upon  the  face  of  it  stated  that  the  arbitrator  had  en- 
larged the  time  so  as  to  cover  the  award,  the  Gourt  refused  an  attach- 
ment. [Mbllob,  J. — In  that  case  there  was  no  more  evidence  than  the 
statement  on  the  award.]  Those  cases  were  recognised  in  Wohlenberg 
V.  Lageman,  6  Taunt.  251,  253  (E.  G.  L.  B.  vol.  1).  [They  referred 
to  2  Arch.  Pr.  by  Ghitty,  11th  ed.,  p.  1631,  and  Russell  Arbitration, 
pp.  595-6,  3d  ed.] 

GocKBUBH,  C.  J. — This  rule  must  be  discharged.  According  to  the 
existing  practice  an  affidavit  by  the  attesting  witness,  where  there  is  one, 
to  an  award,  that  enlargements  of  the  time  for  making  the  award  were 
made  when  they  purport  to  have  been  made,  is  not  necessary.  There- 
fore we  could  not  expect  that  a  party  who  applies  to  make  an  order 
of  reference  a  rule  of  Gourt  should  obtain  an  affidavit  that  the  enlarge- 
ments of  the  time  were  duly  made.  Whether  it  is  expedient  that  no 
affidavit  should  be  required,  either  of  the  attesting  witness  where  there 
is  one,  or  if  not  of  the  arbitrator,  in  addition  to  the  faith  which  we 
give  to  an  arbitrator  that  he  has  done  right,  is  a  matter  which  we 
may  reserve  for  future  consideration.  I  think  it  would  be  more  satis- 
factory that  there  should  be  an  affidavit  by  the  arbitrator,  because  it 
would  be  conclusive  except  under  special  circumstances,  and  would 
prevent  such  a  question  as  this  being  raised.  We  must,  however,  deal 
with  the  case  before  us  on  the  existing  practice,  and  must  give  credit  to 
the  statement  of  the  arbitrator  endorsed  on  the  award  that  it  was  made 
within  the  enlarged  time. 

But  when  we  come  to  the  question  whether  the  rule  should  be  dis- 
charged with  costs,  it  is  not  unfair  *to  consider  the  position  in  which  p«^ 
the  party  moving  for  it  was  placed.  He  applied  to  the  arbitrator  ^ 
to  make  an  affidavit  verifying  the  time  of  enlargement  in  order  to  enable 
him  to  move  to  set  aside  the  award ;  and  the  conduct  of  the  arbitrator 
in  refusing  was  justly  and  reasonably  calculated  to  engender  a  suspi- 
cion, if  not  a  belief,  that  he  was  actuated  by  the  consideration  that  he 
could  not  make  it  with  truth  :  that  being  so  the  rule  will  be  discharged, 
but  not  with  costs. 

Cbompton,  J. — The  practice  in  two  if  not  in  all  the  Gourts  is  to  re- 
ceive such  an  affidavit  as  this  for  the  purpose  of  making  an  order  of 
reference  with  the  enlargements  endorsed  thereon  a  rule  of  Gourt; 
and  it  is  not  desirable  to  overturn  that  practice.    If  an  action  were 
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brought  on  the  award,  and  the  question  arose  at  Nisi  prius,  the  date 
of  the  enlargement  would  be  sufficiently  proved  bj  the  endorsement  of 
it  on  the  order  of  reference,  according  to  the  general  rule  that  primft 
facie  the  date  when  an  instrument,  whether  mercantile  or  otherwise, 
purports  to  have  been  made  is  the  true  date.  But  I  agree  with  the 
Lord  Chief  Justice  that  the  rule  should  be  discharged  without  costs. 

Blackburn,  J. — The  present  practice  has  existed  for  ten  or  twelve 
years,  and  is  not  inconsistent  with  law,  nor  has  it  been  attended  with 
inconvenience.  It  is  sufficient  to  say  that  we  ought  not  to  upset  it  with- 
out a  rule  of  Court.  I  agree  that  this  rule  should  be  discharged,  but 
not  with  costs. 

Mellob,  J.,  concurred.  Bule  discharged,  without  coats. 


«y.       *W£BE,  Appellant,  Clerk  of  the  Peace  of  DEVON, 
•I  Bespondent.    Jan.  18. 

County-raU.-^PoUce^ate.'^lb  A  16  Vict,  e.  81,  «.  51. — Borough, — Exclusive  /urir- 

dieiion. — Freiumpiion  of  lost  charter. 

Th«  borongh,  parifh,  and  libertj  of  BrsdniDch  \a  p»rt  of  fch«  Dacby  of  Cornwall,  and  within 
the  oonntj  of  Deron.  It  if  an  ancient  borough  eo-azteniire  with  tho  parish,  and  haa  from 
lima  to  tifflo  receired  eharteri  of  pririlegoi ;  eharteri  hare  alio  been  granted  to  the  Barli  and 
Bakei  of  CornwalL  An  inqaiaition,  temp.  Bdw.  1,  headed  **  Borough  of  Braneji,"  itated  that 
the  manor  of  Braaeyi  had  a  gallowi,  a  pillory,  Jbo.,  eitreata  of  wnta  and  pleas  of  withernam^ 
Ae.  A  eharter  of  James  L,  reciting  that  the  boroagh  had  dirers  liberties  and  customs  and 
immunities  by  prescription,  incorporated  the  borough  and  granted  to  the  mayor  and  recorder 
for  the  time  being  to  be  justices  to  keep  the  peace  in  the  borough,  and  to  hare  "fhll  power  and 
authority  to  inquire  eonoeming  whatsoerer  trespasses,  misprisions  and  other  minor  offeneai, 
defaalu  and  articles  done,  moved  or  oommitted  within  the  borough  and  parish  which  ought  or 
might  be  inquired  into  before  the  keepers  and  justices  of  the  peace  in  any  county,  Ac,"  so  that 
they  should  not  "  lo  any  manner  proceed  to  the  determination  of  any  treason,  murder  or  felony, 
or  of  any  other  matter  touching  the  loss  of  life  or  limb."  It  also  granted  to  the  mayor  and 
burgesses  the  same  and  similar  Courts  of  record,  custoou,  liberties,  pririleges,  ftunehises,  4e., 
and  jurisdictions  which  they  had  theretofore  holden,  used  or  enjoyed,  or  ougbt  to  huTC  holden, 
used  and  enjoyed.  Until  1858  no  county-rate  had  prtr  been  leried  in  Bradninch,  but  rates  in 
the  nature  of  county-rates  were  made  by  order  of  the  borough  Justices  in  Sessions :  and  the 
borough  justices  had  always  held  their  Quarter  Sessions  and  tried  felonies  and  misdemeanori 
to  the  same  extent  as  the  county  justices,  who  did  not  interfere  in  any  manner  or  for  any  pur- 
pose within  the  borough.  By  stat.  16  A  16  Vict  e.  81,  s.  51,  relating  to  the  assessment  of 
county-rates,  the  word  "  county"  shall,  in  the  construction  of  that  Act,  mean  and  include  any 
liberty,  franchise  or  other  place  in  which  rates  in  the  nature  of  county-rates  may  be  leried, 
haring  a  separate  commission  of  the  peace,  and  not  subject  to  the  jurisdicUon  of  the  county 
at  large  in  which  such  liberty,  Ac,  may  lie,  nor  contributing  to  the  county-rates  made  for  such 
oonnty  at  large;  and  the  words  "oounty-rate"  shall  mean  and  include  erery  rate  or  tax  as- 
sessed in  any  county  for  aU  or  any  of  the  purposes  to  which  county-rate  or  stock  is  liable.  Held, 
that  the  charter  of  James  L  did  not  glre  the  justices  of  the  borough  ezclusire  jurisdiction, 
that  the  existence  of  a  lost  charter  with  a  non-intromittant  clause  could  not  be  presumed,  and 
therefore  the  borough  was  liable  to  be  assessed  to  the  rate  for  the  county  at  large,  and  to  the 
police-rate. 

Notice  of  appeal  having  been  given  to  the  Quarter  Sessions  for  the 
county  of  Devon  against  the  basis  or  standard  for  a  cojinty-rate  made 
by  the  justices  in  Quarter  Sessions  on  the  16th  October,  1860,  whereby 
the  borough  parish  and  liberty  of  Bradninch  was  assessed  to  the  county- 
^gi  rate  for  general  purposes  in  the  *sum  of  19Z.  4^.  6d,y  and  for  the 

-'  police  purposes  in  the  sum  of  282.  16s.  8(2.,  the  following  special 
case  was  stated  for  the  opinion  of  the  Court. 
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The  borough,  parish  and  liberty  of  Bradninch,  in  the  county  of  Deyon, 
is  part  of  the  possessions  of  the  Dachy  of  Cornwall.  It  is  within  and 
entirely  surrounded  by  the  county  of  DoTon,  and  is  not  detached  from 
that  county  by  being  bounded  wholly  or  in  part  by  any  other  county. 
It  is  a  very  ancient  borough,  and  is  co-extensive  with  the  parish,  and  has 
from  time  to  time  received  charters  of  privileges.  Charters  have  also 
from  time  to  time  been  granted  to  the  Earls  and  Dukes  of  Cornwall. 

In  the  10th  John,  A.  D.  1208,  a  charter  was  granted  by  the  Crown  to 
Henry,  the  son  of  Earl  Reynold,  to  have  and  hold  a  fair  every  year  at 
Bradnesse,  to  continue  four  days,  to  wit,  three  days  before  the  day  of  St. 
Dionysins  and  on  the  day  itself,  and  to  have  there  and  hold  a  market  in 
every  year  weekly  on  Saturday,  with  all  liberties  and  free  customs  which 
the  city  of  Exeter  had. 

Amongst  the  records  of  the  late  treasury  of  the  Exchequer  in  the 
public  record  office  in  the  custody  of  the  Master  of  the  Rolls,  pursuant 
to  Stat.  1  &  2  Vict.  c.  94,  to  wit,  in  the  Roll  endorsed  ^'  Extracts  of  In- 
quisitions made  by  the  command  of  our  Lord  the  King,  in  the  counties 
of  Oxford,  Berks,  Buckingham,  Bedford,  Cambridge,  Huntingdon, 
Devon,  Cornwall,  concerning  the  rights  and  liberties  of  our  Lord  the 
King,  eubstracted,  and  the  excesses  of  sheriffs,  coroners,  escheators,  and 
all  other  bailiffs  whatsoever  of  our  Lord  the  King,  in  any  manner  touch- 
ing our  Lord  the  King,  in  the  4th  year  of  the  reign  of  King  Edward, 
son  of  King  Henry,"  *is  contained  an  inquisition,  of  which  the  r^Q 
following  is  a  translation :  ^ 

^'  Borough  of  Braneys. 

**  The  jurors  of  the  said  borough  say  that  the  manor  of  Braneys  was 
an  escheat  of  our  Lord  King  Henry,  father  of  our  Lord  the  King  that 
now  is,  by  the  death  of  William  de  la  Londe,  because  he  died  without 
heir,  and  the  same  Lord  the  King  gave  the  said  manor  to  Richard" 
Earl  of  Cornwall,  '^  his  brother,  with  his  wife"  Lady  "  Lench  in  free 
marriage,  and  to  the  heirs  of  the  body  of  the  said"  Lady  ^^  Lench,  and 
they  say  that  Edmund,  Earl  of  Cornwall,  now  holds  the  said  manor,  but 
by  how  many  fees  and  by  what  services  they  know  not,  and  that  it  is 
worth  yearly  80/.,  and  has  a  gallows,  a  pillory  and  tumbrell,  assize  of 
bread  and  ale,  estreats  of  writs  and  pleas  of  withernam,  a  warren,  and 
other  royal  liberties." 

The  case  then  set  out  another  inquisition  to  the  like  effect  from  the 
bundle  of  inquisitions  temp.  Edward  L,  endorsed  "Inquisitiones  Com. 
Devon,"  also  among  the  records  in  the  public  Record  Office:  that 
inquisition  was  headed,  '^Verdict  concerning  the  manor  of  Bradneys," 
and  endorsed  *^  Borough  of  Braneys." 

The  following  is  a  translation  of  parts  of  a  charter  granted  by  James 
I.,  in  the  second  year  of  his  reign,  and  which  is  dated  the  13th  Novem- 
ber in  that  year.  The  whole  of  the  charter  was  copied  in  the  appendix 
and  was  to  be  taken  as  part  of  the  case. 

.  ^^  The  King,  To  all  to  whom,  &c.,  greeting.  Whereas  our  borough  of 
Bradneys,  otherwise  called  Bradninch,  in  our  county  of  Devon,  is  an 
ancient  borough,  and  the  mayor  and  burgesses  of  the  same  borough  of 
Bradneis,  otherwise  called  Bradninch,  from  time  whereof  the  memory 
,  of  man  is  not  to  the  contrary,  had  used  and  ^enjoyed  divers  r^-iQ 
liberties  and  customs  and  immunities,  by  reason  of  divers  pre-  ^ 
scriptions  and  customs  of  old  used  in  the  said  borough,  and  whereas  our 
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well  beloTed  Bubjects,  the  mayor  and  burgesses  of  tbe  borough  aforesaid, 
have  most  hambly  besought  us  to  show  and  extend  our  roySi  fkvour  and 
munificence  to  the  said  mayor  and  burgesses  in  this  behalf.  And,  that, 
for  the  better  governance  and  rule  of  the  said  borough,  we  would  con* 
descend  to  ratify,  confirm,  approve,  make,  restore,  constitute  or  create, 
by  our  letters  patent,  into  one  body,  corporate  and  politic,  the  said 
mayor  and.  burgesses  of  Bradneys,  otherwise  Bradninch,  afoi'esaid,  or 
by  what  other  name  soever  they  have  been  incorporated,  or  whether 
they  have  been  incorporated  or  not,  as  to  us  shall  seem  most  expedient. 
We  being  willing,  therefore,  that  from  thenceforth  for  ever  there  may 
be  constantly  one  certain  and  undoubted  means  in  our  said  borough  of 
and  for  die  keeping  of  our  peace,  and  for  the  rule  and  governance  of 
the  same  borough  and  our  people  inhabiting  therein  and  others  resorting 
thereto;  and  that  the  said  borough  may  for  ever  hereafter  be  and 
remain  a  borough  of  good  peace  and  quiet,  to  the  fear  and  dread  of 
evil  doers,  and  to  the  reward  and  support  of  the  good :  and  also  that 
our  peace  and  other  acts  of  justice  and  good  order  may  and  shall  be 
better  kept  and  done  there:  of  our  own  especial  grace  and  of  our  cer- 
tain knowledge  and  mere  motion.  We  have  willed,  ordained,  constituted, 
granted  and  declared,  and  by  these  presents  for  us,  our  heirs  and  suc- 
cessors, do  will,  ordain,  constitute,  grant  and  declare,  that  our  borough 
of  Bradneis,  otherwise  Bradninch,  aforesaid,  in  our  said  county  of 
Devon,  may  and  shall  be,  and  remain  from  thenceforth  for  ever  a  free 
*111  ^^^^^S^  ^^  itself."     Then  followed  the  usual  clause  *incorpo- 

•I  rating  the  borough  by  the  name  of  the  mayor  and  burgesses  of 
the  borough  of  Bradneis,  otherwise  Bradninch,  and  a  clause  ordaining 
that  there  should  be,  within  the  borough,  thirteen  masters,  to  be  elected 
and  appointed  in  form  thereinafter  specified,  x>f  whom  the  mayor,  for 
the  time  being,  was  to  be  one.  The  charter  then  appointed  the  first 
mayor  and  masters,  provided  for  future  elections,  gave  powers  to  make 
by-laws,  &c.  ^^  And  further  we  will,  and  by  these  presents  for  us,  our 
heirs  and  successors,  do  grant  to  the  aforesaid  mayor  and  burgesses  of 
the  borough  aforesaid  and  their  successors,  that  the  mayor  of  the 
borough  aforesaid  for  the  time  being,  and  the  recorder  of  the  said 
borough  for  the  time  being,  may  and  shall  from  henceforth  for  ever,  and 
every  and  each  of  them  may  and  shall  henceforth  for  ever,  be  justices 
of  us,  our  heirs  and  successors,  to  keep  the  peace  in  the  same  borough 
and  parish  and  the  liberties  and  precincts  thereof,  and  also  to  keep  and 
correct  and  cause  to  be  kept  and  corrected,  the  statute  concerniuff 
artificers  and  labourers,  weights  and  measures  within  the  borough  and 
parish  aforesaid,  the  suburbs,  liberties  and  precincts  thereof,  and  that 
the  said  mayor  and  recorder  of  the  said  borough  for  the  time  being  and 
their  successors  may,  by  virtue  of  these  our  letters  patent,  from  hence- 
forth for  ever,  have  and  shall  be  able  to  have  full  power  and  authority 
to  inquire  concerning  whatsoever  trespasses,  misprisions  and  other  minor 
offences,  defaults  and  articles,  done,  moved  or  committed  within  the 
borough  and  parish  aforesaid,  the  suburbs,  precincts  and  liberties  thereof, 
which  ought  or  might  be  inquired  into  before  the  keepers  and  justices 
of  the  peace  in  any  county  of  our  Kingdom  of  England  by  the  laws 
*121   ^^^  statutes  of  the  same  kingdom  as  justices  *of  the  peace,  so 

^  nevertheless  that  they  do  not  hereafter,  in  any  manner,  proceed 
to  the  determination  of  any  treason,  murder  or  felony,  or  of  any  other 
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matter  toachiDg  the  loss  of  life  or  limb  withia  the  borough  and  parish 
aforesaid,  the  liberties  or  precincts  thereof,  without  the  special  mandate 
of  us,  our  heirs  and  successors."  The. charter  then  appointed  the  first 
recorder ;  and  proyided  for  the  election  of  his  successor  yearly  by  the 
mayor  and  masters.  Then  followed  a  power  to  appoint  Serjeants  at 
maoe,  a  grant  of  a  guild  merchant,  ana  a  market  and  fairs.  ^'  And 
further  of  our  more  ample  especial  grace  and  of  our  certain  knowledge 
and  mere  motion  for  us,  our  heirs  and  successors,  We  have  granted  and 
confirmed,  and  by  these  presents  for  us  our  heirs  and  successors  do 
grant  and  confirm  to  the  aforesaid  mayor  and  burgesses  of  the  borough 
aforesaid  and  their  successors,  so  many,  so  great,  the  like,  the  same  and 
similar  Courts  of  record,  clerks  of  the  market,  assize  and  assay  of  bread, 
wine  and  ale,  customs,  liberties,  pri?ileges,  franchises,  immunities,  ac- 
quittances, exemptions  and  jurisdictions  whatsoever  which  the  mayor 
and  burgesses  of  the  borough  aforesaid  or  any  or  either  of  them,  by 
whatsoever  name  or  names,  or  by  whatsoever  incorporation  or  by  force 
of  whatsoever  incorporation,  have  or  hath  heretofore  had,  holden,  used 
or  enjoyed,  or  ought  to  have  had,  holden,  used  or  enjoyed  to  them  and 
their  successors  lor  ever,  by  inheritance,  by  reason  or  force  of  any 
charters  or  letters  patent  by  any  progenitor  or  ancestor  of  us,  or  of 
any  other  person  or  persons  whomsoever  in  any  manner  heretofore 
made,  confirmed  or  granted,  or  by  whatsoever  other  means,  right, 
custom,  usage,  prescription  or  title  heretofore  used,  had  or  accustomed ; 
"^although  the  same,  or  any  or  either  of  them,  have  or  hath  not  r^-to 
been  heretofore  used,  or  have  or  hath  been  abused  or  misused  or  ^ 
discontinued,  or  although  the  same  or  any  or  either  of  them  are  or  have 
been  forfeited  or  lost :  To  have,  hold  and  enjoy  to  the  aforesaid  mayor 
and  burgesses  of  the  borough  aforesaid  and  their  successors,  for  ever, 
rendering  and  paying  to  us,  our  heirs  and  successors,  the  like,  the  same, 
such  and  similar  rents,  services  and  sums  of  money  and  demands  what- 
soever as  and  which  they  have  been  accustomed  or  ousht  of  right  to 
render  and  pay  for  the  same.  Wherefore  wo  do  will  and  firmly  enjob- 
ing  command,  for  us,  our  heirs  and  successors,  that  the  aforesaid  mayor 
and  burgesses  of  the  borough  aforesaid  and  their  successors  may  have, 
hold,  use  and  enjoy,  and  may  and  shall  be  able  to  have,  hold  and  enjoy 
for  ever,  all  liberties,  authorities,  jurisdictions,  franchises  and  acquit- 
tances aforesaid,  according  to  the  tenor  and  effect  of  these  our  letters 
patent  without  the  let  or  impeachment  of  us,  our  heirs  or  successors, 
the  justices,  sheriffs,  bailiffs  or  ministers  of  us,  our  heirs  or  successors, 
whatever,  being  unwilling  that  the  said  mayor  and  burgesses  of  the 
borough  aforesaid  or  any  or  either  of  them,  or  any  burgesses  of  the 
borough  aforesaid,  shall  by  reason  of  the  premises  or  any  of  them  be 
therein  letted,  molested,  vexed,  or  in  any  manner  disturbed  by  us,  our 
heirs  or  successors,  the  justices,  sheriffs,  escheators,  or  other  bailiffs  or 
ministers  of  us,  our  heirs  or  successors,  whatsoever :  willing  and  by 
these  presents  ordering  and  commanding  as  well  the  treasurer,  chan- 
cellor and  barons  of  the  Exchequer  of  us,  our  heirs  and  successors  and 
other  the  justices  of  us,  our  heirs  and  successors,  as  our  attorney  and 
solicitor  general  for  the  time  being,  and  every  of  them,  and  all  other 
the  officers  and  ministers  of  us,  *our  heirs  and  successors,  what-  r^^^^ 
soever,  that  neither  they  nor  any  or  either  of  them  do  prosecute  *- 
or  eontinue  or  make  or  cause  to  be  prosecuted  or  continued,  any  writ 
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or  summons  of  quo  warranto  or  any  other  writ  or  writs  or  process  what- 
soever sMinst  the  mayor  and  bargesses  of  the  boroagh  aforesaid,  or 
any  or  either  of  them,  for  any  causes,  things,  matters,  offepcee,  claims 
or  usurpations,  or  any  of  them,  by  them  or  any  of  them  due,  claimed, 
attempted,  used,  had  or  usurped  before  the  day  of  the  making  of  these 
presents :  willing  also  that  the  said  mayor  and  burgesses  of  the  borough 
aforesaid,  or  any  of  them,  shall  not  be  molested  or  impeached  by  any 
or  either  of  the  justices,  officers  or  ministers  aforesaid  in  or  concerning 
the  due  use,  claim  or  abuse  of  any  liberties,  franchises  or  jurisdictions 
within  the  borough  aforesaid,  the  suburbs,  liberties  and  precincts  there- 
of, before  the  day  of  the  making  of  these  presents,  or  be  compelled  to 
answer  for  the  same  or  any  of  them.  We  will  also,  &c.,  without  fine 
in  the  Hanaper,  &c.,  although  express  mention,  &c.  In  witness  where- 
of, &c.     Witness,  the  King  at  Westminster,  the  18th  day  of  Noyember.'* 

Down  to  the  yefLr  1858  no  county-rate  had  ever  been  levied  in  Brad- 
ninch,  but  rates  in  the  nature  of  county-rates  were  made  by  order  of 
the  borough  justices  in  Sessions  for  the  purpose  of  the  borough,  and 
the  borough  justices  always  held  their  Quarter  Sessions  and  tri^  felo- 
nies and  misdemeanors  in  the  same  manner  and  to  the  same  extent  in 
all  respects  as  the  justices  of  the  county  of  Devon  in  their  Sessions, 
and  the  county  magistrates  did  not  interfere  in  any  manner  or  for  any 
purpose  within  the  limits  of  the  borough. 

The  Militia  Law  Amendment  Act,  1854,  17  k  18  Vict.  c.  105,  s.  11, 
*151  ^^^^^  reciting  that  there  are  certain  ^corporate  towns  and  places 
•I  not  liable  by  law  to  the  payment  of  county-rates,  but  to  which 
the  provisions  of  the  Militia  Acts  in  other  respects  apply,  and  that  it  is 
just  that  such  towns  and  places  should  contribute  in  fair  and  rateable 
proportion  to  the  expenses  incurred  for  the  efficient  maintenance  of  the 
militia :  enacts  that  a  proportionate  part  of  the  expense  incurred  by 
the  counties  subsequently  to  stat.  15  &  16  Vict.  c.  50,  passed  for  amend- 
ing the  law  relating  to  the  militia,  shall  be  borne  and  paid  in  the  manner 
thereinafter  provided  by  boroughs  incorporated  under  stat.  5  &  6  W.  4, 
c.  76,  &c.,  not  liable  to  the  payment  of  county-rates.  And  sect.  12 
enacts  that  in  order  to  determine  the  proportion  to  be  contributed  by 
any  such  borough  to  the  expenditure  for  the  purposes  aforesaid  of  the 
county  in  which  such  borough  is  locally  situated,  the  justices  of  every  such 
county  are  thereby  authorized  and  required  at  some  General  or  Quarter 
Sessions  held  by  them  within  six  calendar  months  after  the  passing  of  the 
Act,  and  the  council  of  every  such  borough  are  authorized  and  required 
at  some  meeting  of  the  council  to  be  helci  within  three  calendar  months 
after  the  passing  of  the  Act,  to  appoint  respectively  two  justices  of 
such  county  and  two  members  of  such  council,  which  said  four  persons 
shall,  as  soon  as  conveniently  may  be  after  their  appointment,  meet 
together,  and  shall  jointly  determine  and  award  the  respective  propor- 
tions in  which  the  said  county  and  borough  shall  contribute  to  the  ex- 
penditure incurred  or  to  be  incurred  under  the  recited  Acts  respectively 
or  the  present  Act,  according  to  the  respective  annual  values  of  the 
property,  as  rated  to  the  relief  of  the  poor  within  such  borough,  and 
of  the  property  as  rated  to  the  relief  of  the  poor  and  chargeable  to  the 
county-rate  within  such  county. 

^^g-|       *In  pursuance  of  this  statute  an  award  was  made,  on  the  26th 
-I   October,  1855,  by  two  justices  of  the  county  of  Devon  and  two 
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members  of  the  corporation  of  Bradninch,  that  the  proper  proportion 
in  which  the  coanty  and  the  boroagh  respectively  should  contribute  to 
the  expenditure  for  the  maintenance  of  the  militia  should  be  as  follows, 
yii.y  that  for  each  and  every  1002.  which  the  county  of  Devon  had  con- 
tributed since  the  passing  of  stat.  15  k  16  Vict.  c.  60,  or  should  con- 
tribute to  such  expenditure  the  borough  of  Bradninch  should  contribute 
the  sum  of  9ff.  4{{.,  and  that  for  every  fractional  part  of  100/.  which  the 
county  should  so  contribute  the  borough  should  contribute  the  like  frac- 
tional part  of  9s.  icL  One  of  the  orders  made  by  the  Quarter  Sessions 
of  the  county,  in  pursuance  of  this  award,*  on  the  treasurer  of  the 
borough  was  set  out. 

The  borough  of  Bradninch  has  for  some  years  past  had  a  police 
officer  appointed  by  the  borough  authorities,  and  wearing  a  police  uni- 
form, in  addition  to  the  parish  constables  and  the  Serjeant  at  mace,  and 
the  general  police  of  the  county  of  Devon  has  not  interfered  with  it. 

The  questions  for  the  decision  of  the  Court  were,  Whether  the  bo- 
rough, parish,  and  liberty  of  Bradninch  is  liable  to  contribute  to  the 
general  county  rate  for  the  county  of  Devon  and  to  the  general  police 
rate  for  the  said  county,  or  to  either  of  them. 

Karslake  {Lopes  wim  him),  for  the  respondent. — The  questions  with 
respect  to  the  county-rate  and  the  polic^rate  depend  on  the  same  point. 
The  old  statutes  relating  to  the  assessing,  collecting  and  levying  of 
county-rates  are  cited  in  2  Burn  Justice,  by  Bere  and  Ghitty,  "  County- 
rate,"  and  the  law  as  it  existed  under  stat.  *55  6.  8,  c.  51,  s.  1,  p^«.* 
is  stated  Id.  p.  204 ;  but  those  statutes  were  repealed  by  sect.  1  *- 
of  stat.  15  k  16  Vict  c.  81,  to  consolidate  and  amend  the  Acts  relating 
to  countj-rates ;  and  by  sect.  61  the  word  ^'  county"  shall,  in  the  con- 
struction of  that  Act,  mean  and  include  ^'  any  liberty,  franchise  or  other 
place  in  which  rates  in  the  nature  of  county-rates  may  be  levied,  having 
a  separate  commission  of  the  peace,  and  not  subject  to  the  jurisdiction 
of  the  county  or  counties  at  large  in  which  such  liberty,  franchise,  or 
place  may  lie,  nor  contributing  or  paying  to  the  county-rates  made  for 
such  county  or  counties  at  large ;  and  ''  the  words  ^  county-rate'  shall 
mean  and  include  every  rate  or  tax  assessed  in  any  county  or  any  division 
of  a  county  as  aforesaid  for  all  or  any  of  the  purposes  to  which  county 
rate  or  stock  is  or  may  hereafter  be  made  liable."  In  The  Mayor,  &c., 
of  East  Looe,  appts..  The  Justices  of  Cornwall,  respts.,  3  B.  &  S.  20 
(E.  C.  L.  B.  vol.  118),  it  was  held  that  the  borough  of  East  Looe  was 
>Jthin  the  definition  given  in  that  section,  and  therefore  was  not  liable 
to  be  assessed  to  the  rate  for  the  county  at  large ;  but  the  charter  of 
James  2  granted  to  that  borough  contained  a  non-intromittant  clause  as 
regards  the  justices  of  the  county,  and  there  was  an  express  grant  to 
tiie  mayor  and  recorder  and  justices  of  the  peace  in  the  borough  to  hold 
sessions  of  the  peace.  In  the  charter  granted  to  the  borough  of  Brad- 
ninch there  is  not  a  non-intromittant  clause, — there  is  only  a  clause 
constituting  the  mayor  and  recorder  justices  of  the  peace,  and  giving 
them  power  ''  to  inquire  concerning  trespasses,  misprisions,  and  other 
minor  offences ;"  it  is  a  question  whether  they  could  hold  Sessions  of 
the  peace.  [Blackburn,  J. — How  could  they  inquire,  except  by  sum- 
moning a  jury  ?  *Crompton,  J. — It  is  usual  for  such  a  charter  p^«^ 
to  contain  two  commissions  or  a  commission  consisting  of  two  parts,  ^ 
one  constituting  certain  persons  keepers  of  the  peace,  another  giving 
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them  power  to  hold  Sessions  and  defining  their  power  in 
Blackburn,  J. — ^The  one  authority  is  to  be  exercised  on  all  occasions 
and  bj  all,  the  other  only  by  those  who  are  of  the  quornm.  [He  refer- 
red to  the  form  of  the  commission  of  the  peace  in  Dalton  Country 
Justice,  ch.  5,  pp.  12,  13,  and  8  Burn  Justice,  by  Bero  and  Chitty, 
p.  988.]  The  justices  of  the  county  may  go  into  the  borough  and  try 
felonies  there,  so  that  they  have  at  least  concurrent  jurisdiction ;  and 
if  the  justices  of  the  borough  have  not  a  separate  commission  of  the 
peace  it  is  liable  to  be  assessed  to  the  county-rate. 

As  to  the  police-rate.  In  Reg.  v.  The  Overseers  of  Lackmanstone, 
2  L.  T.  N.  S.  215,  it  was  held  that  the  liberty  or  district  of  Bomney 
Marsh,  incorporated  by  a  charter  of  James  1,  though  it  had  a  separate 
Court  of  Quarter  Sessions,  was  liable  to  the  police-rate  as  forming  part 
of  the  county  of  Kent  under  stats.  2  &  3  Vict.  c.  93,  s.  27,  and  3  &  4 
Vict.  c.  88,  s.  3.  The  fact  that  the  county  police  have  not  interfered 
with  the  borough  of  Bradninch  does  not  show  that  it  is  not  liable  to  the 
Dolice~rat€. 

Coleridge  (Eingdon  with  him.)— Stot.  15  &  16  Vict.  c.  81,  s.  21,  em- 
powers the  justices  of  the  county  to  assess  to  the  county-rate  every  par- 
ish, township,  and  other  place '' within  the  respective  limits  of  their 
commissions."  It  is  true  the  charter  granted  to  the  borough  of  Brad- 
*101  ^^^^^  ^^^  ^^^  contain  a  commission  *to  hold  Sessions  of  the  peace 
-I'  nor  a  non-intromittant  clause ;  but  the  facts  found  are  equivalent 
to  those  in  the  Mayor,  &c.,  of  East  Looe,  appts..  The  Justices  of  Corn- 
wall, respts.,  3  B.  &  S.  20  (E.  C.  L.  R.  vol.  113).  [Cockburn,  C.  J.— 
There  is  this  material  difference :  in  that  case  the  jurisdiction  of  the  county 
justices  was  excluded :  in  this  it  is  not.  Crompton,  J. — Here  the  case 
cannot  be  put  higher  than  that  the  borough  justices  have  concurrent 
jurisdiction  with  tne  county  justices.]  Th^  facts  found  are  evidence  of 
exclusive  jurisdiction  in  the  borough  justices  within  the  borough :  the 
inquisition  in  the  4  Edw.  1  shows  that  the  borough  had  a  gallows,  and 
therefore  under  some  old  charter  jurisdiction  over  capital  offences. 
[Gbompton,  J. — I  doubt  whether  that  follows.  This  appears  to  have 
been  an  old  lordship  which  escheated  into  the  hands  of  King  Hen.  8,  aqd 
he  granted  it  to  the  Earl  of  Cornwall.  I  should  say  that  this  was  .a 
manorial  not  a  borough  privilege,  there  may  have  been  a  right  to  call 
upon  the  lord  of  the  manor  to  hang  persons  who  had  committed  a  capital 
offence  within  the  borough.]  The  inquisition  in  the  reign  of  Edw.  1  is 
headed  ^^  Borough  of  Branevs,"  and  in  the  charter  of  James  1  it  is 
called  ^^  our  borough  of  Bradneys."  The  borough  also  had  jurisdiction 
to  try  estreats  of  writs  and  pleas  of  withernam,  which  must  have  reference 
to  actions  of  replevin ;  and  this  shows  that  the  sheriff  of  the  county  had 
no  jurisdiction  oyer  goods  distrained  within  the  borough.  [Blackburn, 
J. — Though  the  borough  had  cognisance  of  such  pleas  another  tribunal 
also  might  have  cognisance  of  them.  ^'  A  grant  tenere  placita^  gi^es 
jurisdiction,  but  not  exclusive  of  other  Courts.  If  there  be  no  negative 
♦201  ^°^^®  >"  ^^™'  ^'8'  C4>Mrf«  (P  1.)    Therefore  a  *grant  of  cogni- 

•^  sance  of  pleas  to  the  borough  would  not  exclude  the  county  jus- 
tices.] The  charter  of  James  1  recites  that  the  mayor  and  burgesses 
**  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  had 
used  and  enjoyed  divers  liberties,  customs  and  immunities,  by  reason 
of  divers  prescriptions  and  customs  of  old  used  in  the  said  borough:" 
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it  oonfirms  them,  and  then  gives  the  mayor  and  recorder  the  jurisdic- 
tion of  any  justice  of  the  peace,  ^^  so  nevertheless  that  they  do  not 
hereafter,  in  any  manner,  proceed  to  the  determination  of  any  treason, 
murder  or  felony,  or  of  any  other  matter  touching  the  loss  of  life  or 
limb."  The  term  "  felony,"  in  the  time  of  James  1,  meant  a  capital 
offence :  Termes  de  la  Ley,  4  Bl.  Com.  94-8.  This  charter  is  evidence 
of  a  lost  commission  of  the  peace  or  of  a  lost  charter.  [Blackburk, 
J. — ^It  has  been  decided  that  cognisance  of  pleas  cannot  be  acquired  by 
prescription :  is  not  the  same  true  of  an  exclusive  jurisdiction  of  borough 
justices  ?]  The  charter,'  while  confirming  all  the  other  ancient  rights 
of  the  borough,  restrains  the  power  to  try  capital  offences ;  this  in  effect 
is  equivalent  to  a  non-intromittant  clause.  [Blackburn,  J. — Tour 
argument  is  that  the  Crown  has  taken  away  from  the  borough  justices 
the  power  to  try  capital  offences  and  has  not  restored  it  to  the  county 
justices,  and  therefore  they  can  only  be  tried  at  the  assizes.  Gromp- 
TON,  J. — There  was  nothing  in  the  charter  to  exclude  the  county  jus- 
tices from  trying  grand  larceny  committed  within  the  borough.  His 
Lordship  referred  to  Dickinson  Quarter  Sessions,  by  Talfourd,  p.  146. 
CocKBURN,  C.  J. — The  borough  justices  would  commit  prisoners  for 
trial  at  the  borough  Quarter  Sessions ;  therefore  the  county  justices  had 
no  opportunity  of  exercising  concurrent  jurisdiction.  *Cromp-  p^o-i 
TON,  J. — There  is  no  case  in  which  a  non-intromittant  clause  has  ^ 
been  presumed  from  the  fact  of  the  county  justices  not  having  exercised 
the  power  of  trying  offences  committed  within  a  borough.  GocKBURir, 
C.  o. — A  non-intromittant  clause  was  well-known  in  the  time  of  James  1, 
and  it  is  strange  that  it  should  not  have  been  inserted  in  the  charter  if 
the  borough  of  Bradninch  had  this  exclusive  jurisdiction.] 

The  liability  to  the  police-rate  is  included  in  the  liability  to  the 
county-rate. 

CocKBURN,  C.  J.— We  cannot  from  non-interference  by  the  county 
justices  within  the  borough  draw  an  inference  never  drawn  before,  that 
the  borough  justices  had  exclusive  jurisdiction,  and  so  supply  what  is 
wanting  in  the  charter  of  James  1.  The  silence  of  that  charter  as  to  any 
exclusive  jurisdiction  in  the  borough  justices  leads  to  the  opposite  con* 
elusion,  vis.,  that  the  exclusive  jurisdiction  did  not  exist  which  is  neces- 
sary to  exempt  a  borough  from  the  county  and  police-rates. 

Crompton  and  Blackburn,  JJ.,  concurred. 

Judgment  for  the  respondent 


Ex  parte  EEDDLE.    Jan.  14. 
[Reported  4  B.  k.  8.  998  (E.  0.  L.  B.  vol.  116).] 
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,poi  *The   Mayor,  Aldermen  and  Burgesses  of  WEYMOUTH  and 
^^J       MELCOMBE   REGIS,  Appellants,   NUGENT,  Respondent. 
Jan.  25 

FrerogotUe  of  the  Crown. — Exemption  from  toUs. — Statute. — Wharfage  duties.'-^ 

Harbour  Act,  6  O.  4,  c.  cxvu 

Stat  6  G.  i,  e.  czTi.,  1. 1,  recitet,  that  by  stat  22  O.  2,  e.  22,  castoius  on  all  gooda,  warn, 
marohandiaet  and  eommoditiea  imported  into  the  harbour  of  W.  were  payable  to  the  corpora- 
tion of  W. ;  that  by  atat.  1  Q.  4,  o.  xl.,  they  were  empowered  to  erect  a  new  bridge  and  to 
maintain  the  harboar  of  W.  and  its  qnaya;  and  that  they  had  borrowed  money  on  the  credit 
of  the  tolls  or  duties  granted  by  stat.  22  G.  2,  c.  22,  which  still  remained  due  and  could  not  be 
repaid,  nor  could  the  new  bridge,  harbour  and  quays  be  maintained  unless  the  tolls,  Ac,  were 
increased.  Sect  2  enacts  that  petty  customs  and  wharfage  duties  for  all  goods,  and  harbour 
dues,  and  ballast  dues,  shall  be  taken  upon  every  ship,  which  are  Tested  in  the  corporation. 
By  sect.  20  coals  imported  "for  the  use  of  His  Mijesty's  steam  packets  and  actually  naed  on 
board  the  same,"  are  exempted  from  duty.  By  sect.  23,  *'  any  horses  or  carriages  attending 
His  Majesty  or  any  of  the  Royal  family"  are  exempted  from  tolls  for  passing  over  the  bridge. 
Held,  that  stone  brought  by  a  barge  into  the  harbour  of  W.  for  the  use  of  Her  Migesty's 
government  works,  and  delivered  there  to  persons  in  the  employ  of  the  government  for  that 
use,  was  exempt  from  wharfage  duty. 

Gasb  Stated  under  stat.  20  k  21  Vict.  c.  43. 

At  a  Petty  Sessions  of  the  peace  for  the  borough  of  Weymouth  and 
Melcombe  Regis  an  information  was  heard,  by  which  the  appellants  com- 
plained that  the  respondent  had  refused  to  pay  the  sum  of  2s.  6d.  wharf- 
age daties  on  10  tons  0  ft.  1  in.  of  block-stone  brought  into  the  harboar 
of  the  borough.  The  information  was  laid  under  stat.  6  G.  4,  c.  cxvi., 
^^  An  Act  to  amend  and  enlarge  the  powers  and  provisions  of  several 
Acts  relating  to  the  harboar  and  bridge  of  the  borough  and  town  of 
Weymouth  and  Melcombe  Regis  in  the  county  of  Dorset.'' 

The  stone  described  in  the  information  was,  on  the  22d  October,  1863, 
brought  by  a  barge  into  the  harbour  of  Weymouth  for  the  use  only  of 
Her  Majesty's  Government  Works  on  the  Nothe.  It  was  brought  there 
*ox]  ^^^^  Portland  for  such  use,  and  delivered  there  by  the  ^respond- 
'^  -J  ent's  order  to  persons  in  the  employ  of  the  government  for  the  use 
of  the  works.  The  respondent,  as  one  of  Her  Majesty's  officers,  took 
charge  of  it  on  behalf  of  the  government.  The  sum  of  2s.  6d.  would 
be  the  amount  of  wharfage  dues  payable  in  respect  of  the  stone  so 
brought  into  the  harbour  if  any  were  payable.  The  collector,  on  the 
29th  October,  1863,  demanded  of  -the  respondent  payment  thereof,  and 
he  refused  to  pay  it.  Such  demand  was  made  of  him  as  commanding 
officer  of  the  Koyal  Engineers  taking  charge  of  the  stone.  The  receipt 
given  on  delivery  of  the  stone  was  as  follows : — 

**  War  Department  Works. 

"  No.  2  Barge.  Weymouth. 

«  22d  October,  1863. 

^^  Received  from  the  War  Department  Quarries  stone  as  under  men- 
tioned." 

[The  particulars  were  set  out.] 

Signed.     "  W.  RusB,  Corpl.  R.  E." 

It  was  contended  on  behalf  of  the  respondent  that  he  was  not  liable 
for  the  wharfage  dues  claimed,  inasmuch  as  the  Act  of  Parliament  did 
not  give  the  appellants  any  right  to  petty  customs  or  wharfage  dues  in 
respect  of  stone  brought  into  the  harbour  of  the  borough  for  the  use  of 
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Her  MajoBty's  Ooyemment  Works,  and  that  by  Her  Majesty's  preroga- 
tive the  stone  was  exempt  from  such  dues  in  such  a  case,  and  the  justices 
being  of  that  opinion  dismissed  the  information  and  complaint. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  justices 
were  right. 

Lvuih  {Jouph  Brawn  with  him),  for  the  appellants. — The  question  is, 
whether  stone  brought  from  Portland  and  imported  into  the  harbour  of 
Weymouth  for  the  use  *of  Her  Majesty's  Government  Works  is  r^,^^ 
eiempt  from  the  wharfage  duty  imposed  by  stat.  6  G.  4,  o.  cxvi.  ^  " 
Sect.  1  of  that  statute  recites  stat.  22  G.  2,  c.  22,(a)  f which  it  repealed), 
'^  An  Act  for  the  better  ascertaining,  recovering  ana  collecting  certain 
duties  commonly  called  petty  customs  or  wharfage,  payable  upon  the 
importation  and  exportation  of  goods  and  merchandises  into,  or  out  of 
the  harbour  of  the  borough  and  town  of  Waymouth  and  Melcombe  Regis 
in  the  county  of  Dorset;  and  also  of  ballast  and  harbour  duties,  pay- 
able in  respect  of  ships  and  vessels  coming  into,  and  going  out  of  the 
Baid  harbour,  and  for  the  better  repairing  and  keeping  in  repair  the  said 
harbour,"  &c. ;  whereby  it  was  enacted  that  certain  rates  and  customs 
on  all  goods,  wares,  merchandises  and  commodities  imported  into  and 
exported  from  the  harbour  should  be  paid  to  the  corporation,  and  should 
be  applied  and  expended  in  cleansing  and  keeping  in  good  and  proper 
order  the  harbour,  and  in  repairing  and  keeping  in  good  repair  the 
bridge,  wharfs,  quays,  &c. :  also  stat.  1  G.  4,  c.  xl.,.  ^^An  Act  for 
repairing  or  taking  down  and  rebuilding  the  bridge  within  the  borough 
and  town  of  Weymouth  and  Melcombe  Kegis,  in  tne  county  of  Dorset;-' 
whereby  the  corporation  were  authorized  to  repair  or  pull  down  the 
bridge  and  erect  and  maintain  a  new  bridge,  and  to  maintain  the  har- 
bour and  quays  belonging  thereto,  &c. ;  *and  certain  tolls,  rates  or  r^ne 
duties  were  thereby  granted  for  the  objects  therein  specified.  It  ^ 
farther  recites  that  the  petty  customs  or  wharfage  authorized  to  be 
levied  under  stat.  22  G.  2,  c.  22,  were  very  inadequate  to  the  purposes 
for  which  they  were  applicable;  and  that  the  corporation,  acting  in 
execution  of  stat.  1  G.  4,  c.  xl.,  had  taken  down  and  rebuilt  the  bridge, 
and  borrowed  considerable  sums  of  money  on  the  credit  of  the  tolls  by 
that  Act  granted,  which  still  remained  due  and  could  not  be  repaid,  nor 
could  the  new  bridge,  harbour  and  quays  be  maintained  in  repair,  unless 
the  tolls  and  duties  granted  by  that  Act  were  varied  and  increased* 
Sect.  2  enacts  that  the  petty  customs  and  wharfage  duties  in  the  first 
schedule  to  the  Act  annexed,  and  the  harbour  dues  and  ballast  duties  in 
the  second  schedule  to  the  Act  annexed  shall  be  demanded  and  taken 
upon  every  ship,  trow,  or  other  vessel  which  shall  be  brought  into  the 
harbour,  and  snail  be  vested  in  the  corporation  for  the  purpose  of 
repairing,  improving  and  maintaining  the  harbour,  wharfs,  quays  and 
piers.  At  the  end  of  the  first  schedule  is  a  general  clause  fixing  a  toll 
^'  For  all  other  goods  not  here  enumerated,  which  shall  be  landed  or 

(a)  It  wu  Stated  that  thii  ftatata  waa  oat  of  print;  bat  thero  ii  an  abitraot  of  its  onact- 
zaeate  in  the  Statotei  at  Large,  4to,  1709.  The  preamble  recites  that  the  Corporation  of  Way- 
■eath  and  Melcombe  Regis  had  "  for  time  out  of  mind  recelTed  and  been  entitled  to  reoeiTe 
ecrtain  datiei  called  petty  castoms  or  wharfage,  npon  the  importation  and  exportation  of  all 
£oods  and  merchandises  into  and  out  of  the  harbour  of  Waymonth  and  Melcombe  Regis  aforv- 
■ud,  from  the  owner,  importer  or  exporter  of  snob  goods  and  merchandises,  and  also  certidn 
otW  daties  there  called  harbour  daes  and  ballast  doty,  from  the  masters  or  commanders  of 
ihipe  and  TStteli,"  Ap. 
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•hipped."  There  is  no  exception  in  favour  of  the  Crown.  The  seoond 
Bchedale  fixes  the  harbour  dues  *^  For  every  ship  or  vessel  which  shall 
load  or  unload  in  the  harbour"  and  "For  every  ship  or  vessel  which 
shall  sail  into  the  harbour^  and  neither  load  nor  unload  there."  [Black- 
burn, J. — Suppose  Her  Majesty  went  into  the  harbour  in  her  yacht.] 
The  scheme  of  the  Act  applies  to  the  class  of  vessels  which  carry  the 
goods  enumerated  in  Schedule  I,  viz.,  ships  of  burden,  and  to  merchant 
ships  coming  into  the  harbour  by  stress  of  weather,  not  to  the  royal 
navy  or  the  Queen's  yacht.  Sect.  3  empowers  the  corporation  to  reduce 
4cQg-i  the  rates.     *Sect.  4  enables  the  collector  to  demand  payments 

-'  of  the  customs  and  duties  either  from  the  owners  of  the  goods 
imported  or  from  the  keeper  of  any  warehouse,  &c.,  and  to  demand 
payment  of  the  customs  and  duties  upon  vessels  coming  into  the  har- 
bour from  the  respective  masters.  Sect.  7,  which  directs  that  the 
.custom-house  officers  shall  not  permit  any  ship,  boat,  barge  or  other 
'Vessel  chargeable  with  rates,  wharfage  dues  or  duties  under  the  Act  to 
be  entered  inwards  or  outwards  or  coastwise,  or  any  commodities  to  be 
landed  from  such  vessel,  until  the  rates,  wharfage  dues,  and  duties  have 
been  paid,  shows  that  the  Act  was  intended  to  apply  only  to  merchant 
ships,  not  to  ships  of  war  which,  as  such,  would  not  be  chargeable  with 
the  rates,  wharfage  dues,  and  duties.  But  there  is  no  such  qualification 
in  the  clause  which  imposes  the  duty  on  goods. 

Where  tolls,  are  granted  by  charter,  the  Grown  is  exempt,  because 
such  grants  are  construed  in  favour  of  the  Crown ;  but  that  rule  of 
construction  does  not  apply  to  such  a  statute  as  this,  by  which  the 
Crown  assents  to  a  bargain  with  some  of  its  subjects  that  they  shall 
have  the  right  to  take  tolls  and  duties  in  consideration  of  making  and 
maintaining  certain  works.  Sect.  31  empowers  the  corporation  to 
borrow  money  for  repairing,  improving  and  maintaining  the  harbour, 
wharfs,  quays  and  piers,  on  mortgage  of  the  wharfage  duties  and  har- 
bour dues.  Sect.  36  directs  the  application  of  the  moneys  received 
from  the  duties  and  dues  to  the  repayment  of  the  money  borrowed  and 
the  interest,  "and  to  and  for  no  other  use  or  purpose  whatsoever." 
[CocKBURN,  G.  J. — Originally  the  right  to  take  tolls  was  part  of  the 
•prerogative  of  the  Crown.  If  Parliament  takes  upon  itself  to  grant 
that  right,  can  it  bind  the  Crown  without  express  words  7]  There  are 
'*271  ^^™®  express  exemptions  *from  the  tolls  and  dues,  and  therefore 

-I  other  exemptions  are  excluded.  Sect.  29,  imposes  duties  on  coals 
brought  into  and  landed  within  the  port  in  any  vessel,  boat,  barge  or 
other  craft,  "  save  and  except'  coals  imported  into  the  said  port  for  the 
use  of  His  Majesty's  steam  packets  and  actually  used  on  board  the 
same."  [Mbllor,  J. — ^It  may  be  that  coals  imported  in  vessels  not 
belonging  to  the  Crown,  though  for  the  use  of  ships  belonging  to  the 
Orown,  might  not  be  exempt  without  this  express  saving.]  If  that  were 
so,  coals  imported  in  such  vessels  for  the  use  of  some  other  public 
department  would  not  be  exempt.  So,  as  to  the  tolls  for  passing  over 
the  bridge.  Sect.  23  expressly  exempts  "any  horses  or  carriages 
attending  His  Majesty  or  any  of  the  Royal  Family;"  which  is  like  the 
exemption  in  The  General  Turnpike  Acts,  8  G.  4,  c.  126,  s.  82, 4  G.  4, 
c.  95,  s.  24.  According  to  the  contention  on  the  other  side,  there  was 
no  necessity  for  the  exemption  in  sect.  28  in  favour  of  officers  and 
soldiers  in  the  army,  and  of  horses  and  carriages  employed  in  conveying 
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the  mails  under  the  authority  of  the  Postmaster-General,  and  every 
other  State  purpose  for  which  horses  and  carriages  can  be  employed. 

There  is  no  instance  in  which,  where  the  right  to  take  tolls  has  been ' 
granted  by  Parliament  in  consideration  of  persons  expending  their  pri- 
vate funds  upon  works  beneficial  to  the  public,  the  Grown  has  been  held 
to  be  exempt  from  the  toll  without  express  words.  The  Harbours, 
Docks,  and  Piers  Clauses  Act,  1847,  10  k  11  Vict.  c.  27,  contains  a 
dause^  sect.  28,  exempting  from  the  payment  of  rates  and  duties  vessels 
belonging  to  or  employed  in  the  service  of  Her  Majesty,  or  any  member 
of  the  fioyal  Family,  or  of  any  of  the  State  departments.  And  The 
Merchant  Shipping  Act,  1854,  17  k  18  Vict  c.  104,  s.  4,  enacts  that 
the  Act  shall  not,  ^except  as  thereinafter  specially  provided,  apply  r^ng 
to  ships  belonging  to  Her  Mi^esty.  [Mbllor,  J. — It  has  become  ^ 
the  practice  to  insert  such  saving  clauses  ex  abundanti  cautelft.]  It  will 
hardly  be  contended  that  at  the  origin  of  railways,  when  persons  might 
have  run  their  own  carriages  on  them,  the  Grown  could  have  done  so 
vithont  payment  of  toll  to  the  Gompany.  [Grom pton,  J. — ^A  railway 
is  not  a  public  highway  except  conditionally.]  [He  referred  to  The 
Bailway  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  s.  92,  and 
Stat.  5  &  6  Vict,  c  55,  s.  20.]  This  harbour  is  vested  in  the  corpora- 
tion of  Weymouth  as  much  as  docks  are  vested  in  a  dock  Gompany. 

The  maxim,  that  the  Grown  is  not  bound  by  any  statute  unless  ex- 
pressly named  to  be  so  bound,  was  adopted  when  Acts  of  Parliament 
were  framed  in  a  short  form  and  construed  by  intendment ;  that  rule  of 
constraction  is  unnecessary  when  there  is  a  redundancy  of  enactments. 
Moreover  the  maxim  only  applies  where  by  a  general  statute  some  pre- 
rogative right,  title  or  interest,  is  divested  or  taken  from  the  Crown : 
Bac.  Abr.  Prerogative  (£)  5»  Rex  v.  Wright,  1  A.  &  E.  484  (E.  C.  L. 
R.  vol.  28),  in  the  Exchequer  Chamber,  where  the  statutes  and  cases  are 
collected.  [Cockburn,  C.  J.— It  is  part  of  the  prerogative  of  the  Grown 
to  enjoy  immunity  from  toll.  Blackburn,  J. — The  Poor  Law  Act, 
Btat.  48  El.  c.  2,  uses  most  comprehensive  terms,  yet  it  does  not  charge 
the  Queen.]  That  is  one  of  the  ancient  statutes  the  construction  of 
which  was  left  to  intendment.  It  is  not  a  prerogative  of  the  Grown  to 
be  exempt  from  duties  on  goods  when  charged  by  Act  of  Parliament  on 
all  goods  without  exception.  In  Beg.  v.  The  War  Department  and 
Meade,  Trin.  T.  18  4,  28  Just,  of  the  Peace  423,  decided  upon  stat.  20 
*k  21  Vict.  c.  xxxvii.,  ^'An  Act  for  the  improvement  of  Landport  p^oo 
and  South  Sea,  and  the  neighbourhoods,  in  the  parishes  of  Ports-  ^ 
mouth  and  Portsea,  in  the  county  of  Southampton,"  sect.  47  of  which 
eoDtained  an  express  prohibition  against  making  a  rate  ^'  upon  or  in  re- 
spect of  any  ram{)arts  and  walls  belonging  to  or  forming  part  of  any 
fortifications  within  the  limits  of  this  Act,  or  in  respect  of  any  of  the 
ditches  or  ground  kept  in  an  unproductive  state  in  connection  with  such 
fortifications,  or  upon  any  custom-house  or  other  buildings  or  premises 
used  by  or  for  the  use  of  the  Crown  in  the  service  of  the  customs,"  this 
Court  held  that  the  express  exemption  showed  an  intention  that  other 
property  should  be  rated,  though  appropriated  to  public  and  national 
purposes,  and  therefore  a  fortification  called  Cumberland  Fort  was  rate- 
able. [CaoMPTON,  J.— The  object  of  stat.  20  k  21  Vict.  c.  xxxvU.,  was 
to  do  away  with  the  exemption  from  rating  of  certain  portions  of  Crown 
property.    Blackb^&n,  J. — The  ratio  decidendi  was  that  sect.  50,  by 
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which  for  the  purposes  of  that  Act  certain  officers  of  the  Crown  were  to 
be  deemed  the  occupiers  of  Crown  property,  and  the  Commissioners  for 
executing  the  Act  were  empowered  to  rate  them  as  the  occupiers,  showed 
conclusively  that  such  property  was  intended  to  be  rated.] 

The  Solidtor-General  {Dawdeawell  with  him),  for  the  respondent. — 
First.  The  law  is  thus  stated  in  Bac.  Abr.  Prerogative  (E)  5,  which  is 
consistent  with  the  decision  in  Rex  t;.  Wright,  1  A.  &  E.  484  (E.  C.  L. 
R.  vol.  28),  in  the  Exchequer  Chamber :  ^^  Herein  a  general  rule  hath 
been  laid  aown  and  established,  viz.,  that  where  an  Act  of  Parliament 
is  made  for  the  public  good,  the  advancement  of  religion  and  justice, 
^qrv-i  and  to  prevent  injury  *and  wrong,  the  King  shall  be  bound  by 
-J  such  Act,  though  not  named.  But  where  a  statute  is  general,  and 
thereby  any  prerogative,  right,  title,  or  interest  is  divested  or  taken  from 
the  King,  in  such  case  the  King  shall  not  be  bound,  unless  the  statute 
is  made  by  express  terms  to  extend  to  him."  And  the  doctrine  con- 
tained in  the  latter  clause,  which  is  found  in  the  case  of  Magdalene  Col- 
lege, 11  Co.  66  b.  74  b.,  was  upheld  in  the  modern  case  of  The  Attor- 
ney-General V.  Donaldson,  10  M.  &  W.  117,  where  Alderson,  B., 
delivering  the  judgment  of  the  Court,  said,  pp.  123-4,  '^  It  is  a  well- 
established  rule,  generally  speaking,  in  the  construction  of  Acts  of  Par- 
liament, that  the  King  is  not  included  unless  there  be  words  to  that 
effect ;  for  it  is  inferred  primfi  facie  that  the  law  made  by  the  Crown, 
with  the  assent  of  Lords  and  Commons,  is  made  for  subjects  and  not  for 
the  Crown:  Willion  v.  Barkley,  Plowd.  223,  236  b.''  [He  also  cited 
Chitty  Prerogatives  of  the  Crown,  p.  882.]  A  local  Act  imposing  tolls 
or  duties  is  not  within  any  of  the  exceptions  to  the  rule  that  the  Crown 
is  not  included  in  Acts  of  Parliament  unless  there  be  words  to  that 
effect.  Exemption  from  toll,  custom  and  taxes  is  one  of  the  preroga- 
tives of  the  Crown ;  Bro.  Abr.  Prerogative  U  Ray^  pi.  112,  Com.  Dig. 
Tollf  (G  1)  referring  to  Rex  v.  The  Corporation  of  Maydenhead,  Palm. 
76,  85,  Chitty  Prerogatives  of  the  Crown,  pp.  376-7,  whether  granted 
by  charter  from  the  Crown  or  imposed  by  Act  of  Parliament.  [Cock- 
burn,  C.  J. — In  Rex  v.  The  Corporation  of  Maydenhead,  Sir  Geoffrey 
Palmer  is  speaking  of  tolls  payable  by  virtue  of  a  Royal  grant.]  In 
Rex  V.  Cook,  8  T.  R.  519,  522,  Lord  Kenyon  said,  ''  Although  there  is 
HiQyi  no  special  exemption  of  the  King  in  this  Act  of  ^Parliament,"  25 
-1*  G.  8,  c.  51,  s.  4,  "yet  I  am  of  opinion  that  he  is  exempted  by 
virtue  of  his  prerogative,  in  the  same  manner  as  he  is  virtually  ex- 
empted from  the  43  El."  c.  2,  "  and  every  other  Act  imposing  a  duty  or 
tax  on  the  subjects."  [Cromfeon,  J.-^That  was  a  decision  on  a  sta- 
tute, imposing  a  public  tax,  which  is  not  analogous  to  an  Act  of  Par- 
liament granting  a  toll  to  private  persons.]  In  Westover  v,  Perkins, 
2  E.  &  E.  57  (E.  C.  L.  R.  vol.  105),  it  was  held  that,  though  the  ex- 
emption from  toll  in  The  General  Turnpike  Acts  expresses  only  horses 
and  carriages  attending  her  Majesty  or  any  of  the  Royal  family,  a 
carriage  and  horses  belonging  to  the  Queen  in  the  use  of  a  member 
of  her  household,  with  her  permission,  were  impliedly  exempt  by  virtue 
of  the  prerogative.     The  exemption  is  inserted  ex  abundanti  cautelft. 

Secondly.  The  Crown  is  by  implication  excepted  from  stat.  6  G.  4, 
c.  cxvi.  It  was  an  Act  passed  to  improve  an  ancient  public  harbour, 
and  the  Sovereign,  if  bound  by  it,  would  be  excluded  from  her  owa 
harbour  except  on  payment  of  toll :  this  is  very  different  from  an  Act 
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for  making  docks  and  railways,  which  are  private  property.  Sect.  4 
charges  the  customs  and  duties  in  respect  of  '*  goods,  wares,  merchan* 
dises  and  commodities"  imported  into  the  harbour,  and  empowers  the 
collector  to  ask,  demand  and  require  payment  of  the  customs  and  duties 
charged  upon  all  ships  and  vessels  coming  into  the  harbour,  *'  from  the 
respective  masters  of  every  such  ship  or  vessel,  or  the  person  having 
charge  thereof."  [Blaokbubn,  J. — According  to  the  argument  on  the 
other  side,  the  master  of  a  vessel  carrying  some  of  Her  Majesty's  goods 
and  some  of  other  persons  might  under  sect.  4  be  required  to  pay  the 
duties  in  respect  of  all,  and  would  have  a  right  to  sell  the  Queen's 
goods  in  order  to  ^recoup  himself.]  Sect.  5,  for  discovering  who  r^oo 
are  the  owners  of  goods  imported,  enacts  that  all  masters  of  ves-  ^ 
sels  coming  into  the  harbour  shall  deliver  to  the  collector  an  account  of 
all  goods  on  board  and  to  whom  they  belong.  By  sect.  6  masters  of 
vessels  who  shall  have  paid  the  duties  to  the  collector  are  authoriaed  to 
detain  the  goods  on  which  the  duties  have  been  paid,  and  to  sell  them 
if  the  duties  are  not  repaid  by  the  owners  of  the  goods  within  a  time 
limited.  [He  also  referred  to  sect.  7.]  The  exemption  in  sect.  23  from 
toll  for  passing  over  the  bridge  is  nearly  the  same  as  that  in  The  Gene- 
ral Turnpike  Acts,  which  was  considered  in  Westover  v.  Perkins,  2  E. 
k  £.  57  (E.  G.  L.  R.  vol.  105),  and  it  is  doubtful  whether  the  prerogative 
of  the  Grown  would  have  extended  so  far.  The  savins  in  sect.  29  is 
unnecessary,  and  the  prerogative  is  not  affected  by  it.  [Blackburn,  J. 
— ^It  will  bear  the  sense  that,  where  a  person  has  contracted  to  supply 
coals  for  Her  Majesty's  steam  packets,  the  coals  are  exempt  thouga 
they  remain  his  property.] 

Inuh,  in  reply. — In  the  case  of  Magdalene  GoUege,  11  Go.  66  b,  it 
was  resolved  that  stat.  18  El.  c.  10,  restraining  ecclesiastical  persons  in 
making  leases,  bound  the  Queen  though  not  mentioned  in  it :  '^  First,  it 
was  resolved,  that  the  general  words  of  the  Act  extend  to  the  Queen, 
for  the  words  are,  '  To  any  person  or  persons,  body  politic  or  corpo- 
rate,' and  without  question  the  Queen  was  a  person,  as  it  is  said  in  10 
H.  7,  18  a.  •  •  .  Then  if  the  Act  be  general,  ^nd  the  Queen  be 
clearly  included  within  the  words,  if  she  shall  be  exempt  out  of  the  Act, 
it  ought  to  be  by  construction  of  law ;  and  as  this  case  is,  the  law  will 
not  make  such  construction  for  reasons  apparent  in  the  Act  itself:" 
p.  70  a.  '^  And  as  to  "^all  the  cases  which  have  been  put  on  the  p^on 
other  side,  it  was  resolved,  1.  That  none  of  them  impugn  any  of  ^ 
these  reasons  or  grounds.  2.  That  where  the  King  has  any  preroga- 
tive, estate,  right,  title  or  interest,  that  by  the  general  words  of  an  Act 
he  shall  not  be  barred  of  them,  as  in  the  said  case  of  reasonable  aid, 
the  King  has  an  estate  and  interest  in  it,  and  therefore  the  general 
words  of  the  Act  of  Westminster  1,  c.  46,  shall  not  extend  to  it. 

But  in  the  case  at  bar,  the  King  is  not  excluded  of  any  estate, 

right,  title,  interest  or  prerogative,  that  he  had  before  the  Act :"  p.  74  b., 
75  a.  The  Sovereign  is  not  debarred  of  any  right  by  payment  of  this 
duty.  [Crompton,  J. — Imposing  a  charge  on  the  Grown  is  a  stronger 
act  than  the  restraint  in  stat.  18  £1.  c.  10.  Gockburn,  G.  J. — The 
Crown  is  not  bound  by  stat.  43  El.  c.  2,  which  imposes  a  tax  for  the 
general  benefit  of  the  Kingdom ;  ft  fortiori  it  is  exempt  from  an  Act 
imposing  a  local  tax.]  The  passage  in  Ghitty  Prerogatives  of  the 
Grown,  pp.  876-7,  refers  to  tolls  granted  by  royal  charter ;  but  in  p. 
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authority  to  do  a  thing  by  the  express  letter  of  a  statute,  this  shall  not 
be  taken  away  by  any  strained  construction,  though  it  be  for  the  benefit 
of  the  King ;' "  citine  Roll.  R.  67,  and  referring  to  10  Rep.  84  [83  a.] 
The  Corporation  of  Weymouth  do  not  derive  any  private  advantage 
from  the  tolls.  They  are  granted  to  them  as  trustees  for  the  persons 
from  whom  the  money  has  been  borrowed.  [Gockburn,  G.  J. — The 
*S41  ™^^"^^"^^<^^  of  ^^^  harbour  is  principally  a  local  benefit.  *Blaok- 
^  BURN,  J. — ^It  is  very  analogous  to  a  highway.!  The  judgment  of 
Erie,  J.,  in  Westover  v.  Perkins,  2  E.  &  £.  57,  65  (E.  0.  L.  R.  vol. 
105),  is  founded  on  the  exemption  of  the  Sovereign  by  special  enact- 
ments in  the  General  Turnpike  Acts. 

OooKBURN,  C.  J. — X  am  of  opinion  that  the  decision  of  the  justices 
was  right.  There  are  two  great  principles  which,  from  an  early  period 
of  our  history,  have  obtained  with  regard  to  the  prerogatives  of  the 
Grown :  first,  that  the  Grown  is  exempt  from  the  payment  of  tolls ; 
second,  that,  except  in  certain  cases,  the  Grown  is  not  bound  by  an  Act 
of  Parliament  unless  specially  named  in  it.  The  question  here  is, 
whether  the  Grown,  acting  through  one  of  its  servants,  is  liable  in  respect 
of  stone  brought  into  the  harbour  of  Weymouth,  for  the  use  of  the  gov- 
ernment works,  to  the  duties  imposed  by  stat.  6  G.  4,  c.  cxvi.  The 
doctrine  as  to  the  immunity  enjoyed  by  the  Grown  from  the  payment 
of  tolls  arose  in  the  times  when  tolls  were  leviable  by  virtue  of  a  grant 
from  the  Grown,  or  by  prescription  from  which  a  grant  from  the  Grown 
was  presumed ;  and  it  may  well  be  assumed  that  when  tolls  were  so 
granted  the  Grown  did  not  intend  to  include  itself  in  the  liability  to 
pay  them.  But  whether  or  not  that  be  the  origin  of  the  immunity,  it 
has  obtained  from  the  earliest  times,  and  we  cannot  suppose  that  the 
Legislature  took  upon  itself  to  make  the  Grown  liable  to  the  payment 
of  these  duties  witnout  mentioning  the  Grown  in  the  statute. 

Even  supposing  that  those  who  represent  the  Grown  could  not  suc- 
ceed upon  the  first  principle,  I  think  the  second  concludes  the  case.* 
*S51  ^^  ^^^^        Grown  is  *not  bound  by  an  Act  of  Parliament 

•J  unless  specially  named  in  it,  applies  in  such  a  case  as  the  present, 
where  tolls  and  duties  are  taken  under  a  local  Act ;  so  that  this  is  not 
within  the  exceptional  cases  in  which  the  Grown,  though  not  named,  is 
bound.  Mr.  Lush  relies  on  sect.  28,  which  contains  exemptions  in 
favour  of  the  Grown,  and  he  insists  upon  the  doctrine  that  the  expres- 
sion in  a  statute  of  certain  exemptions  leads  to  the  inference  that  it  was 
intended  by  the  Legislature  that  there  should  be  no  others.  But  the 
case  falls  within  the  principle  Inid  down  in  Bac.  Abr.  Prerogative  {^.)  6, 
referred  to  in  the  argument,  and  we  must  suppose  that  the  exemptions 
were  inserted  ex  majori  eattteMf  with  the  view  of  pointing  out  to  those 
charged  with  the  collection  of  the  duties  the  cases  most  likely  to  arise, 
in  wnich  they  were  to  abstain  from  demanding  them,  I  am  fortified  in 
this  opinion  by  the  judgment  of  Lord  GampbeU  in  Westover  v,  Perkins, 
2  E.  a  E.  57  (E.  G.  L.  R.  vol.  105.)  In  that  case  the  question  arose 
on  the  General  Turnpike  Acts,  in  which  there  were  exemptions  almost 
in  the  same  terms  as  those  in  sect.  28  of  stat.  6  G.  4,  o.  cxvi.  Lord 
Campbell  said,  p.  65,  '^  From  time  immemorial  the  Sovereign  has  been 
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exempt  from  toll ;  and  when  tolls  are  imposed  by  statute  there  is  an 
implied  exemption  of  the  Sovereign's  property,  either  in  her  own  per- 
sonal use,  or  in  that  of  her  household."  If  Mr.  Lu%V%  contention  were 
correct,  a  clearly  established  prerogative  of  the  Grown  would  be  directly 
affected,  as  in  Westover  v.  Perkins. 

We  ahonld  go  contrary  to  the  two  well  established  principles  to  which 
I  have  referred  if  we  held  that  by  implication  the  Crown  was  bound  by 
tfiis  Act  of  Parliament.  There  are  some  provisions  in  it  from  which  it 
has  been  "^argued,  on  the  one  hand,  that  it  was  intended  to  bind  ri^oa 
the  Grown,  and  others  from  which  it  has  been  argued  that  it  was  ^ 
not  intended  to  bind  the  Grown.  I  do  not  found  my  judgment  so  much 
on  the  latter  provisions  as  on  the  general  principles  to  which  I  have 
adverted. 

Cbompxon,  Blaokbubn  and  Mbllob,  JJ.,  concurred. 

Judgment  for  the  respondent. 


LLOYD  V.  HARRISON.    [Feb.  26.] 

Sheriff. — LiabilUyfor  ueape  and  fain  rttwm, — Re-arrest, — JProteeticn  under  Banh- 
Tuptcy  Actf  1861,  24  <j&  25  VicL  c.  134,  9.  198. — Invalid  deed  of  assignment — 
Certyicaie  of  regtBtrar. 

1.  Case  agunst  the  defenduit  m  under-fheriff,  totiog  after  the  death  of  the  sheriff,  for  an 
escape  and  false  return.  The  deelaration  stated  that  a  ea.  sa.  on  a  jadgment  recoyered  by  the 
plaintiff  against  W.  B.  was  on  the  17th  December,  1802,  sued  oat  and  directed  to  the  sheriff; 
thai  W.  B.,  on  the  16th  December,  1882,  entered  into  a  deed  of  assignment,  which  was  set  ont. 
That  aflar  the  delivery  ef  the  writ  an  entry  was  made  of  the  deed  by  the  chief  registrar  of  the 
Coori  of  Bankruptcy  in  a  book  kept  for  sach  registration,  and  a  copy  of  such  entry  was  pub> 
lished  in  the  Gaxctte,  pursuant  to  Uie  Bankruptcy  Act,  1861.  That  by  a  certifleate  under  the 
hand  of  the  chief  registrar  and  the  seal  of  the  Court,  he  certified  that  the  deed  was  duly  regis- 
tered pnrsnant  to  the  provisions  of  the  Act,  and  that  such  eertiflcate  set  forth  the  nature  and 
efleelef  the  deed;  that  the  writ  was  deliTered  to  the  defendant,  and  he  took  W.  B.  and  detained 
him  in  costody,  but  suffered  him  to  escape  and  remain  out  of  his  custody  until  he  re-arrested 
him,  after  which  he  again  suffered  him  to  escape,  and  made  a  false  return  that  W.  B.  was  en- 
titled to  protection  from  arrest  under  the  writ  by  Tirtne  of  sect  108  of  The  Bankruptcy  Act, 
1861,  24  A  25  Vict.  e.  184.  The  declaration  then  alleged  that  the  return  was  false,  in  that  the 
delhndaat  suffered  W.  B.  to  escape  as  i&rst  aforesaid,  and  that  ho  re*arrested  him  and  suffered 
him  to  escape  upon  the  prodnotion  of  the  certificate  of  the  filing  and  registration  of  the  deed, 
which  certificate  and  deed  were  not  within  sect.  198;  and  that  the  plaintiff  had  not  executed 
or  assented  to  the  deed.  Third  plea,  to  the  first  arrest,  and  so  much  of  the  declaration  as 
rsialed  to  it,  that  the  deibndant  discharged  W.  B.  ont  of  his  custody,  and  made  such  return  to 
the  writ  npon  the  prodnetloB  by  him  of  sooh  certificate,  which  was  set  ont,  and  at  the  foot  of 
it  was  the  following  note :  '*  This  certificate  is  available  to  the  said  W.  B.  for  all  purposes  as  a 
protection  in  bankruptcy."  The  plea  then  ayerred  that  the  deed  was  yalid  and  binding  on  aU 
the  creditors  of  W.  B.  as  if  they  had  executed  it  Fourth  plea,  to  the  re-arrest  and  so  much 
ef  the  deelaration  as  relatsd  to  it,  the  same  as  the  third  plea.  On  demurrer  to  so  much  of  the 
deelaiation  as  related  to  the  re-arrest,  and  on  demnrrer  to  the  pleas : 

(I.)  Held,  per  Crompton,  Mellor,  and  Shoe,  J  J.,  Coekbnrn,  C.  J.,  dissentiente^  that  the 

sheriff  was  justified  in  discharging  the  debtor  on  the  production  of  the  certificate^ 

although  the  deed  afterwards  turned  out  to  be  inyalid,  and  therefore  was  not  liable  to 

an  action  for  escape. 

(2.)  Per  Shec^  J.,  and  Mii&lt,  pet  Crompton,  J.,  that  the  fhlse  return  without  damage  was 

not  a  sabstantiTe  eaase  of  action. 
(8.)  Conccssum,  that  the  breach  for  the  seoond  escape  was  not  a  cause  of  action. 
(4.)  8<:9ibU,  per  Crompton,  J.,  that  the  statement  in  the  plea  that  the  deed  was  Tslid  did 
not  make  the  plea  bad. 
2.  S»mbUf  per  Mellor,  J.,  that  the  Court  of  Bankruptcy  have  power  to  oaneel  the  ngistn^ 
tis^ffaaSBTaUddeod. 
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S.  QiMprc  WhttthM  the  regiitrfttipD  of  a  deed  by  the  regijtnr  of  the  Coart  of  Banknaptcy, 
wider  The  Bankniptoy  Aot»  1881,  24  A  25  Viet  e.  134,  b.  198,  U  a  jadicial  or  minUterial  act. 

Tub  declaration  suted  that  the  plaintiff  on  the  17th  December,  1862, 
in  the  Court  of  Exchequer  at  Westminster,  by  the  judgment  of  that 
Court  recovered  against  W.  Baird  29/.  5«.  lOd.,  and  thereupon  the 
plaintiff,  on  the  2Sd  December,  1862,  sued  out  of  that  Court  a  writ  of 
capias  ad  satisfaciendum  upon  the  judgment  directed  to  the  sheriff  of 
Montgomeryshire,  whereby  Her  Majesty  commanded  him  that  he  should 
omit  not  by  reason  of  any  liberty  in  his  county,  but  that  he  should 
enter  the  same  and  take  W.  Baird  and  him  safely  keep,  so  that  he  might 
have  his  body  before  the  Barons  of  the  Exchequer  at  Westminster  imme- 
diately after  the  execution  thereof  to  satisfy  the  plaintiff  the  sum  of  29/. 
5».  10(2.  which  he  had  then  lately  in  that  Court  recovered  against  W. 
Baird,  whereof  he  was  convicted,  together  with  interest,  &c.,  and  have 
there  then  that  writ,  which  writ  was  endorsed  with  a  direction  to  the 
sheriff  to  satisfy  29/.  St.  lOci.  and  2/.  12«.  for  costs  of  execution,  and 
also  interest  on  2dL  5«.  10(2.,  at  4Z.  per  cent,  per  annum,  from  the  17th 
December,  1862,  until  payment,  besides  oflScer's  fees  and  all  other  legal 
incidental  expenses.  That  John  Lomax,  Esq.,  before  the  issuing  of  the 
writ  and  during  the  time  of  his  shrievalty,  and  before  the  expiration  or 
determination  of  and  during  his  year  oi  oflSce,  and  before  he  was  law- 
fuUy  superseded,  and  whilst  he  was  the  sheriff  of  Montgomeryshire,  on 
*^81  ^^®  *^^  September,  1862,  died,  and  that  the  defendant,  as  and 

J  being  the  under-sheriff  by  him  duly  appointed,  did  continue  in  his 
office,  and  execute  the  same  and  all  things  belonging  thereto  in  the 
name  of  the  deceased  sheriff  until  at  and  after  the  execution  and  return 
of  the  writ,  and  before  another  sheriff  was  appointed  or  sworn  pursuant 
to  the  provisions  of  stat.  3  G.  1,  c.  15.  That  W.  Baird  made  and 
entered  into  the  deed  hereinafter  mentioned,  bearing  date  the  16th 
December,  1862.  [The  deed  which  was  set  forth  was  an  assignment  by 
W.  Baird  of  his  goods,  household  furniture,  and  all  other  his  personal 
estate  and  effects,  to  trustees  for  the  benefit  of  such  of  his  creditors  only 
as  should  execute  or  assent  to  it ;  and  also  contained  provisions  which 
rendered  it  invalid  as  not  conforming  to  the  provisions  of  sect.  192  of 
The  Bankruptcy  Act,  1861,  24  &  26  Vict.  c.  184.]  That  after  the 
delivery  of  the  writ  to  be  executed,  to  wit,  on  the  26th  December,  1868, 
an  entry  of  such  deed  was  made  by  the  chief  registrar  in  a  book  kept 
exclusively  for  the  purpose  of  such  registration,  and  a  copy  of  such 
entry  was,  on  the  80th  December,  1862,  published  in  the  London 
Ghkiette,  under  the  provisions  of  the  198d  section  of  The  Bankruptcy 
Act,  1861.  [A  copy  of  the  entry  was  set  forth.]  That  afterwards,  to 
wit,  on  the  26th  December,  1862,  by  a  certificate  given  under  the  hand 
of  the  chief  registrar  of  the  Court  of  Bankruptcy  and  the  seal  of  that 
Court,  the  chief  registrar  certified,  that  on  the  26th  December,  1862,  a 
certain  deed  (being  the  deed  above  set  forth),  bearing  date  the  16th 
December  made  and  executed  by  and  between  the  above-mentioned 
parties  thereto,  not  including  the  names  of  the  creditors,  was,  on  the 
26th  December,  and  at  the  hour  of  8  o'clock  in  the  afternoon  on  such 
day,  brought  into  the  registrar's  office  for  registration,  and  was  duly 
*891  '^S^B^^^  pursuant  to  the  ^provisions  of  The  Bankruptcy  Act, 

•J  1861,  and  t^e  note  thereto  appended.  '^  Note. — This  certificate 
is  available  to  the  said  W.  Baird  for  all  purposes  as  a  protection  in 
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tmnkniptcj."  That  such  certificate  set  forth  the  nature  and  effect  of 
the  deed.  That  the  defendant,  after  the  death  of  the  sheriff,  and  whilst 
be  8o  continned  in  his  office  and  ezecated  the  same,  to  wit,  on  the  28d 
December,  1862,  caused  the  writ  so  endorsed  to  be  delivered  to  the 
sheriff  of  Montgomeryshire  to  be  executed  by  the  defendant  as  such 
under-sheriff  pursuant  to  the  statute,  and  the  defendant  as  such  under- 
ilieriff  then  became  and  was  answerable  for  the  execution  of  the  writ 
pursuant  to  the  statute.  And  the  defendant,  as  and  being  such  under- 
sheriff,  on  the  2d  January,  1863,  by  virtue  of  such  writ,  took  W.  Baird, 
and  had  and  detained  him  in  the  custody  of  the  defendant  as  such  under- 
sheriff  in  execution  for  the  sum  and  interest  so  endorsed  on  the  writ, 
and  for  the  costs  and  expenses,  until  the  defendant  as  such  under-sheriff, 
without  the  consent  or  will  of  the  plaintiff  and  without  any  legal  cause 
or  authority,  voluntarily  suffered  W.  Baird  to  escape  and  remain  out  of 
his  custody,  and  so  to  remain  till  the  following  day,  to  wit,  the  Sd 
January,  when  the  defendant,  as  and  being  such  under-sheriff,  to  wit, 
on  the  3d  January,  by  virtue  of  such  writ,  again  took  and  re-arrested 
W.  Baird  and  had  and  detained  him  in  the  custody  of  the  defendant  as 
such  under-sheriff  in  execution  for  the  sum  and  interest  so  endorsed  on 
the  writ,  and  for  the  costs  and  expenses,  t^ntil  the  defendant  as  such 
under-sheriff,  without  the  consent  or  will  of  the  plaintiff,  and  without 
any  legal  cause  or  authority,  voluntarily  again  suffered  W.  Baird  to 
escape  out  of  his  custody;  and  the  defendant,  as  beinff  such  under- 
sheriff  and  in  the  name  of  the  sheriff,  falsely  returned  to  the  Court  upon 
the  *WTit  that  W.  Baird  was,  at  the  time  of  the  delivery  of  the  r^ «  a 
writ  to  him  and  still  was,  entitled  to  protection  from  arrest  under  ^ 
the  writ  within  the  true  intent  and  meaning  and  under  and  by  virtue  of 
the  198th  section  of  The  Bankruptcy  Act,  1861,  and  the  other  sections 
of  the  Act  relating  thereto,  and  that  W.  Baird  was  not  found  in  his 
bailiwick.  The  declaration  then  alleged  that  the  return  was  false  in 
this,  to  wit,  that  the  defendant  as  such  under-sheriff  took  W.  Baird,  and 
had  and  detained  him  in  his  custody  until  he  suffered  him  to  escape  as 
first  aforesaid,  and  that  the  defendant  as  such  under-sheriff  re-arrested 
W.  Baird,  and  had  and  detained  him  in  his  custody  until  he  suffered 
him  to  escape,  on  the  production  to  him  of  the  certificate  of  the  filing 
and  registration  of  the  deed,  such  deed  not  being  and  such  certificate 
not  being  a  certificate  of  a  deed  within  the  true  intent  and  meaning  of 
the  198th  section  of  The  Bankruptcy  Act,  1861,  and  the  other  sections 
of  that  Act  relating  thereto,  and  being  a  deed  and  certificate  of  a  deed 
which  did  not  entitle  W.  Baird  to  protection  from  arrest  under  the  writ 
within  the  true  intent  and  meaning  and  under  and  by  virtue  of  the 
19Sth  section  of  the  Bankruptcy  Act,  1861,  and  the  other  sections  of 
the  Act  relating  thereto.  And  the  defendant  suffered  and  permitted 
W.  Baird  to  escape  on  the  production  of  such  certificate  and  on  such 
ground  and  on  no  other  ground  whatever.  That  the  alleged  right  to 
protection  from  arrest  as  mentioned  in  the  return  was  in  respect  of  the 
deed  and  such  certificate  and  not  otherwise;  That  the  deed  was  not 
executed  by  the  plaintiff,  nor  had  he  in  any  way  assented  to  or  approved 
of  the  deed.  Whereby  and  by  reason  of  the  premises  the  plaintiff  had 
been  deprived  of  the  said  sum  and  interest  and  the  costs  of  execution 
endorsed  on  the  writ,  &c.     Claim,  100/. 
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*411'  *^l^rd  plea^  as  to  the  first  arrest  and  so  much  of  the  declaration 
•J'  as  related  thereto.  That  the  defendant  suffered  and  permitted 
W.  Baird  to  depart  and  remain  out  of  his  onstody,  and  discharged  him 
therefrom,  and  afterwards  made  such  return  to  the  writ  upon  and  by 
reason  of  the  production  by  W.  Baird  of  such  certificate  as  in  the  de- 
claration mentioned,  and  that  the  certificate  was  and  is  in  the  words 
and  figures  following : — ^^  The  Bankruptcy  Act,  1861.  Certificate  of 
Re^stration  of  Deed  and  Protection  to  Debtor.  I,  William  Henry 
Whitehead,  beinff  the  chief  registrar  of  Her  Majesty's  Court  of  Bank- 
ruptcy, do  certi^  that  on  the  26th  day  of  December,  1862,  a  certain 
deed  or  instrument  bearing  date  the  16th  day  of  December,  1862,  and 
made  and  executed  by  and  between  W.  Baird,  of,  &;c.,  of  the  first  part ; 
A.  Howell,  of,  &c.,  and  J.  Hodgson,  of,  &c.  (trustees),  of  the  second 
part,  and  the  several  other  persons  whose  names  and  seals  are  set  and 
sabscribed  to  the  said  deed,  being  creditors  of  the  said  W.  Baird,  of 
the  third  part,  being  a  deed  or  instrument  of  assignment  of  goods, 
household  furniture  and  all  other  the  personal  estate  and  effects  of 
the  said  W.  Baird  to  the  said  trustees  for  the  equal  benefit  of  the 
creditors  of  the  said  W.  Baird,  was,  on  the  26th  day  of  December,  1862, 
and  at  the  hour  of  three  o'clock  in  the  afternoon  on  such  day,  brought 
to  my  office  for  rejKistration,and  was  duly  filed  and  registered  pursuant 
to  the  provisions  of  The  Bankruptcy  Act,  1861.  Given  under  my  hand 
and  seal  of  the  Court  at  the  Court  of  Bankruptcy,  London,  1st  January, 
1868.  (Signed  Richard  Bethell,  registrar  acting  for  the  chief  regis- 
trar. (Note.)  This  certificate  is  available  to  the  said  W.  Baird  for 
all  purposes  as  a  protection  in  bankruptcy."  That  before  such  arrest 
*421  ^^^  detention  all  the  ^conditions  to  be  observed  according  to  the 
•J  statute  in  that  behalf,  in  order  to  make  the  deed  valid  and 
effectual  and  binding  on  all  the  creditors  of  W.  Baird  as  if  they  were 
parties  to  and  duly  executed  the  same,  had  been  observed,  and  notice 
of  the  filing  and  registration  of  the  deed  had  been  siven,  as  in  and  by 
the  statute  in  that  behalf  required  and  provided,  and  that  the  plaintiff, 
before  and  at  the  time  of  the  date  and  execution  of  the  deed,  was  a 
creditor  of  W.  Baird  within  the  true  intent  and  meaning  of  the  statute 
in  respect  of  the  debt  in  respect  of  which  the  judgment  was  recovered. 

Fourth  plea,  as  to  the  re-arrest  and  detention  by  the  defendant  of  W. 
Baird  and  so  much  of  the  declaration  as  related  thereto.  The  same  as 
the  third  plea. 

Demurrer  to  so  much  of  the  declaration  as  related  to  the  re-arrest 
and  detention  of  W.  Baird  and  his  escape  therefrom.    Joinder. 

Demurrer  to  each  of  the  pleas,  and  joinder. 

The  Bankruptcy  Act,  1§61,  24  &  25  Vict  c.  184,  s.  198,  enacts, 
^^After  notice  of  the  filing  and  registration  of  such  deed  has  been  given 
as  aforesaid,  no  execution,  sequestration,  or  other  process  against  the 
debtor's  property  in  respect  of  any  debt,  and  no  process  against  his 
person  in  respect  of  any  debt,  other  than  such  process  by  writ  or  war- 
rant as  maj^  be  had  against  a  debtor  about  to  depart  out  of  England, 
shall  be  available  to  any  creditor  or  claimant,  without  leave  of  the  Court ; 
and  a  certificate  of  the  filing  and  registration  of  such  deed  under  the 
hand  of  the  chief  registrar  and  the  seal  of  the  Court  shall  be  available 
to  the  debtor  for  all  purposes  as  a  protection  in  bankruptcy." 
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The  demtirrer  was  argued  in  Michaelmas  Term,  Noyember  18^  21, 22, 
1864. 

^Mettifhj  for  the  defendant,  admitted  that,  after  the  decisions  in  t-^aq 
Bdcrton  v.  Castrique,  14  C.  B.  N.  S.  99  (B.  C.  L.  R.  vol.  108),  L  *** 
and  nderton  v.  Jewell,  14  C.  B.  N.  S.  665  (£.  C.  L.  R.  vol.  108),(a)  the 
deed  to  which  the  certificate  referred  could  not  be  supported  as  a  valid 
deed 

T.  Henry  BaylU,  for  the  plaintiff.— First.  Sect.  198  of  The  Bank- 
mptcj  Act,  1861,  24  &  26  Vict.  c.  134,  makes  a  certificate  of  the  filing 
and  registration  of  *'such  deed,"  not  **a  deed  purporting  to  be  such 
deed,"  available  as  a  protection ;  therefore  in  order  to  have  that  effect 
the  deed  must  be  a  deed  valid  under  sect  192 ;  and  the  deed  set  out, 
not  being  such  deed,  affords  no  justification  to  the  sheriff  for  an  escape 
or  false  return :  Ilderton  v.  Jewell,  14  C.  B.  N.  S.  666  (E.  C.  L.  R. 
vol.  108)  ;(a)  Dewhurst  v.  Kershaw,  1  U.  &  C.  726.  In  sect.  194  the 
words  are  not  ^^  every  such  deed,"  but  *^  every  deed  whatsoever,"  and  it 
has  been  decided  that  that  section  embraces  deeds  other  than  those  which 
comply  with  and  are  framed  under  sect.  192 :  Hodgson  v.  Wightman, 
1  H.  &;  G.  810.  The  term  ^^  available"  has  reference  to  limited  pro- 
tection only  and  cannot  apply  to  the  present  case.  The  certificate  may 
be  intended  to  be  available  as  an  interim  order  of  protection  in  bank- 
ruptcy :  Wallioger  v.  Gurney,  11  C.  B.  N.  S.  182  (E.  G.  L.  R.  vol. 
103). 

Secondly.  Some  of  the  duties  of  the  Registrars  of  the  Gourt  of  Bank- 
ruptcy, under  the  Bankruptcy  Act,  1861,  are  judicial :  sects.  52,  68, 
101.  But  the  duty  of  the  chief  registrar,  witb  reference  to  the  filing 
and  registration  of  deeds  under  sects.  198,  194,  is  ministerial.  He  is 
bound  to  register  a  deed,  brought  to  him  ^purporting  to  be  a  deed  r^AA 
within  sect.  192,  if  accompanied  by  an  affidavit  and  certain  for-  >- 
malities  pursuant  to  sect.  192  (4)  (6)  and  (6)  and  sect.  196  are  complied 
with.  And  the  making  of  the  certificate  of  filing  and  registration  beine 
a  ministerial  act,  the  sheriff  is  not  bound  to  act  upon  it,  and  if  granted 
erroneously  and  ultra  vires,  it  is  not  a  protection  to  him.  It  differs  in 
this  from  a  writ  of  capias  ad  satisfaciendum  or  fieri  facias,  which  is  a 
protection  to  the  sheriff,  even  though  the  person  arrested  is  entitled  to 
privilege  from  arrest :  Tarlton  v.  Fisher,  2  Doug.  671.  If  the  giving 
of  the  certificate  were  a  judicial  act,  the  certificate  would  be  good  until 
reversed,  but  Judges  have  constantly  refused  to  diseharffe  out  of  custody 
on  production  of  a  certificate  of  an  invalid  deed.  And  it  would  be  un- 
reasonable for  a  sheriff  to  have  power  to  discharge  in  respect  of  a  cer- 
tificate of  an  invalid  deed  when  the  Gourt  or  Judge  has  no  such  power. 

Thirdly.  It  will'be  contended  that  the  last  clause  in  sect.  198  refers 
back  to  sect.  118  of  The  Bankrupt  Law  Gonsolidation  Act,  1849,  12  k 
13  Vict.  c.  106,  which  enacts,  that  if  any  bankrupt,  while  protected  by 
order  of  the  Gourt,  be  arrested,  he  shall,  on  producing  his  protection 
to  the  arresting  officer,  be  immediately  discharged,  and  that  if  the  offi- 
cer detains  him  he  shall  be  liable  to  a  penalty.  It  will  be  said  that  upon 
the  production  of  the  certificate  the  sheriff  was  bound  to  discharge  the 
debtor.  But  the  last  clause  in  sect.  198  of  The  Bankruptcy  Act,  1861, 
means  that  the  certificate  shall  be  available  before  the  Court  of  Bank- 
ruptcy.    Sect.  118  of  the  former  Act  gives  effect  to  protection  from  the 

(a)  Aftmad  ia  itror,  16  C.  B.  N.  B.  141  (1.  0.  L.  B.  toL  111). 
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BaQkruptcy  Court.  The  certificate  of  the  registrar  under  the  later  Act 
*451  ^^^^^^  ^  ^  different  state  of  things.  .  Also,  sect.  113  of  the  "^for- 
-^  mer  Act  ia  directed  against  a  wilful  act  of  the  officer  in  detaining 
a  bankrupt.  Further,  it  makes  the  detainer,  not  the  arrest,  illegal.  In 
Norton  v.  Walker,  3  Exch.  480,  the  sheriff  was  held  to  be  justified  by 
Stat.  5  &  6  Vict  c.  122,  a.  28,  the  latter  part  of  which  is  in  nearly  the 
same  terms  as  sect.  113  of  The  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  18  Vict.  c.  106,  in  discharging  a  person  arrested  on  the  production 
of  his  summons  signed  as  required  by  the  Act ;  but  the  issuing  of  a  sum- 
mons in  the  course  of  proceeding  to  an  adjudication  in  bankruptcy  is  a 
judicial  act. 

Fourthly.  The  protection  under  sect.  198  of  The  Bankruptcy  Act, 
1861,  is  final,  and  if  the  execution  creditor  has  no  power  to  set  aside 
the  certificate  of  an  invalid  deed  the  debtor  will  escape  altogether.  If 
the  protection  is  only  ad  interim  while  the  proceedings  under  the  arrange- 
ment clauses  are  going  on,  and  if  proceedings  are  necessary  to  set  aside 
the  certificate  of  an  invalid  deed,  the  debtor  would  have  an  opportunity 
of  getting  out  of  the  way,  there  being  no  hold  upon  him  as  in  bank- 
ruptcy. 

Fifthly.  The  difficulty  in  which  the  sheriff  is  placed  is  no  answer  to 
the  action.  Where  the  certificate  is  of  a  valid  deed  the  onus  is  cast  on 
the  sheriff  of  ascertaining  whether  such  certificate  is  available  against 
the  judgment  in  each  particular  case.  The  sheriff  is  often  placed  in  a 
position  of  embarrassment.  In  some  statutes  enactments  are  introduced 
to  protect  him,  e.  ^.,  stat.  7  G.  4,  c.  57,  a.  81,  but  in  stat.  24  k  25 
Vict.  c.  184,  the  legislature  has  not  enacted  that  a  certificate  purporting 
to  be  a  certificate  of  a  valid  deed  shall  be  a  protection.  [He  referred 
*1A1  ^  Tarlton  v.  Fisher,  2  Doug.  671,  675,  per  Lord  Mansfield ;  *  Wal- 
*^J  linger  v.  Gumey,  11  C.  B.  N.  S.  182  ^.  C.  L.  B.  vol.  103),  and 
the  cases  cited  in  Thomas  v.  Hudson,  14  M.  &  W.  853.(a)]  The  sheriff 
ought  to  tell  the  person  arrested  that  he  must  apply  te  the  Court  out  of 
which  the  process  issued  for  his  discharge,  as  the  practice  is  in  the  office 
of  the  sheriff  of  Middlesex. 

MelUsh  {E.  G.  Wmianu  with  him),  for  the  defendant.— As  to  the 
first  breach.  Under  sect  198  of  The  Bankruptcy  Act,  1861,  24  &  25 
Vict.  e.  134,  the  production  of  the  certificate  was  a  justification  to  the 
sheriff  for  discharging  the  debtor  out  of  custody.  It  was  not  his  duty 
to  detain  the  debtor  and  inquire  whether  the  deed  was  a  valid  and  bind- 
ing deed  under  the  Act :  he  had  a  right  to  assume  that  the  registrar 
hi^  not  given  the  certificate  without  being  satisfied  that  the  deed  was 
good.  It  is  not  necessary  to  contend  that  the  certificate  is  conclusive 
in  this  Court ;  but  only  that  the  sheriff  was  justified  in  acting  upon  the 
certificate  as  he  would  be  in  acting  upon  the  production  of  a  protection 
granted  by  a  Commissioner,  at  least  until  the  deed  has  been  declared 
invalid  by  a  auperior  Court  [Coceburn,  C.  J. — In  bankruptcy  the 
Commiaaioner  proceeds  judicially,  and  there  is  an  adjudication  by  a 
competent  Court  This  is  a  new  jurisdiction  which  cannot  exist  unless 
there  is  a  valid  deed.]  But  tike  registering  of  the  deed  under  sect.  193 
makes  it  primft  iade  a  valid  deed  and  binding  on  ereditora,  as  was  said 
by  Lord  Westburr  in  Ez  parte  Brooks,  In  re  Brooks,  83  L.  J.  Bank. 
41,  42, 10  Jur.  if.  S.  621.    [Cockburn,  C.  J.— If  the  registrar  ondier 
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sect.  Ids  registers  a  deed  whioh  ought  to  be  registered  under  sect.  194, 
be  acts  ultra  vires,  and  the  registration  is  inoperative.  Mellok,  J. — 
In  Ex  parte  Morgan,  *In  re  Woodhouse,  1  De  G.  J.  &  S.  288,  804,  r^^^^ 
Lord  Westbury  said,  ^^  I  am  of  opinion,  that  even  had  the  deed  *- 
been  registered  in  conformity  with  the  192d  section,  this  particular  form 
of  trust  would  have  been  inconsistent  with  its  sustaining  that  character 
which,  in  my  judgment,  it  is  necessary  that  it  should  have  to  entitle  it 
to  the  benefit  of  the  192d  section."]  The  certificate  is  to  be  available 
to  the  debtor  for  all  purposes  as  a  protection  in  bankruptcy ;  and  by 
Stat.  12  k  13  Vict.  c.  106,  s.  113,  on  the  production  of  a  protection  the 
sheriff  has  no  discretion,  and  is  subject  to  a  penalty  for  detaining  the 
debtor. 

The  duty  of  the  chief  registrar  in  making  the  certificate,  though  per- 
formed ex  parte,  is  judicid.  He  is  to  examine  the  deed  and  exercise 
his  judgment  as  to  whether  it  satisfies  sect.  192  of  stat.  24  &  26  Yict. 
c  134,  in  which  case  an  entry  of  an  abstract  of  it  is  to  be  made  under 
sect.  193,  or  whether  it  is  a  deed  to  be  registered  under  sect.  194,  which 
is  directed  against  secret  deeds.  He  is  put  in  the  same  position  as  a 
Commissioner  in  granting  protection.  By  sect.  198  the  certificate 
*^  shall  be  available  to  the  debtor  for  all  purposes  as  a  protection  in 
bankruptcy  :*'  and  the  granting  of  protection  by  the  registrar  under 
sect.  52  is  a  judicial  act  [Gockburn,  G.  J. — The  protection  in  bank- 
ruptcy is  for  a  limited  time ;  whereas  this  protection  seems  to  be  final.] 
The  filing  and  registration  of  the  deed  being  done  in  bankruptcy  give 
that  Court  jurisdiction  over  the  matter ;  and  if  the  registrar  doubts 
about  the  validity  of  a  deed,  he  would  apply  to  that  Court  for  its 
direction. 

The  non-assenting  creditor  is  not  without  remedy,  for  the  Court  of 
Bankruptcy  will  inquire  into  the  validity  *of  the  deed  under  sect,  r-^^g 
197,  and,  if  it  is  invalid,  give  leave  to  issue  execution  under  sect.  ^ 
198 :  Ex  parte  Brooks,  In  re  Brooks,  33  L.  J.  Bank.  41,  10  Jur.  N.  S. 
621 ;  Ex  parte  Morrison,  In  re  Clunn,  33  L.  J.  Bank.  47,  10  Jur.  N. 
S.  787.  [CocKBUBN,  C.  J. — In  the  latter  case  the  application  was  not 
to  set  aside  the  deed,  but  to  allow  execution  to  issue  on  the  ground  that 
the  trust  deed  was  a  fraud  upon  the  statute,  in  order  to  keep  the  debtor's 
property  out  of  the  reach  of  execution.  The  validity  of  the  deed 
depends  on  mixed  questions  of  law  and  fact,  which  the  Court  of  Bank- 
ruptcy might  not  be  able  to  determine.  Besides,  a  creditor  may  not 
wish  to  go  into  that  Court.  If  the  Legislature  had  given  to  the  Court 
of  Bankruptcy  exclusive  jurisdiction  over  the  corpus  of  the  deed,  we 
should  have  been  relieved  of  the  numerous  cases  which  have  been  brought 
for  our  decision.  Crompton,  J. — It  would  have  been  better  that  the 
status  of  the  debtor  in  bankruptcy  should  be  within  the  exclusive  juris- 
diction of  that  Court,  as  probate  granted  by  the  ecclesiastical  Court  is 
conclusive  evidence  of  the  title  of  the  executor.  Unless  the  Court  of 
Bankruptcy  has  power  to  decide  whether  execution  should  go,  it  is  left 
uncertain  which  Court  the  sheriff  is  to  obey.  Cookburn,  G.  J. — If 
this  Court  has  decided  that  a  deed  is  invalid,  and  that  execution  against 
the  debtor  should  go,  may  the  sheriff  say  that  another  Court  has  given 
.  a  certificate  of  the  filing  and  registration  of  the  deed  which  protects  the 
debtor  from  execution,  and  that  he  is  liable  to  a  penalty  if  he  detains 
him  ?]     The  same  di£Sculty  occurs  in  the  case  of  a  protection  in  bank« 
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ruptcj:  tbis  Court  is  not  bound  by  an  adjadication  of  bankmptey. 
[Mellor,  J.— Suppose  the  certificate  recites  a  deed  which  appears 
*4<)1  *^^^^  ^^^  recital  to  be  invalid.]  The  sheriff  must  give  credit  to 
^  the  certificate  under  the  hand  of  the  registrar  and  the  seal  of  the 
Court.  The  debtor  produces  a  certificate  of  the  filing  and  registration 
of  ^'such  deed/'  if  it  is  a  certificate  of  a  deed  executed  by  the  debtor. 
The  oases  show  that  the  sheriff  is  protected,  and  that  an  indemnity  to 
him  is  to  be  implied,  though  not  expressed  in  this  statute :  Saffery  v. 
Jones,  2  B.  &  Ad.  698  (£.  G.  L.  R.  vol.  22) ;  Thomas  v.  Hudson,  14 
M.  k  W.  858,  375;  (a)  Norton  v.  Walker,  3  Exch.  480;  Wallinger  v. 
Oumey,  11  C.  B.  N.  S.  182,  191  (E.  C.  L.  R.  vol.  103).  It  does  not 
follow  that,  because  as  between  the  creditor  and  the  debtor  the  deed  is 
invalid  and  the  writ  ought  to  be  executed,  the  sheriff  is  liable  for  not 
executing  it.  If  indeed  the  Court  has  decided  that  a  particular  deed  is 
invalid,  he  should  execute  the  writ,  and  the  judgment  of  the  Court 
would  protect  his  officer  from  the  penalty  in  stat.  12  &  18  Vict.  c.  106, 
s.  118. 

As  to  the  breach  for  allowing  the  debtor  to  escape  the  second  time. 
The  sheriff  cannot  be  liable  for  a  second  voluntary  escape,  inasmuch  as 
after  a  voluntary  escape  he  cannot  arrest  him  again.  ^*  Escapes  are  of  two 
kinds,  either  voluntary  or  negligent.  In  the  ease  of  a  vohmtary  escape, 
the  sheriff  can  never  afterwards  retake  the  defendant,  but  is  liable  to  an 
action  of  false  imprisonment  if  he  do" ;  Watson,  Sheriff,  p.  205,  2d  ed. 
[CooKBURN,  C.  J.,  asked  Baylis  whether  he  relied  on  the  second  breach. 
T.  Henry  Baylis.'^K  it  is  not  a  substantive  cause  of  action,  it  is  aur- 
plusage  or  special  damage  which  the  plea  should  not  have  answered. 
Before  stat.  5  &  6  Vict.  c.  98,  s.  81,  the  sheriff  was  liable  to  an  action 
*501  ^^  ^^^^  ^^  consequence  of  an  escape,  '^but  is  now  only  liable  to  an 
-^  action  for  damages.  Cockburn,  C.  J. — How  are  the  damages 
affected  by  the  second  escape?  As  soon  as  the  first  escape  is  admitted 
to  be  voluntary,  the  second  breach  is  unnnecessary. — ^It  was  then  agreed 
on  both  sides  that  the  averments  in  the  declaration  as  to  the  re-arrest  and 
detention  of  W.  Baird  and  so  much  of  the  subsequent  pleadings  as  related 
thereto  should  be  struck  out :  T,  Henry  Baylis  stating  that  the  declara- 
tion was  drawn  in  an  unusual  form,  in  the  nature  of  a  special  case,  so  as 
to  raise  the  questions  to  be  argued,  and  save  expense  to  the  parties.] 

T.  Henry  BayliSy  in  reply.  Our.  adv.  vuft. 

There  being  a  difference  of  opinion  on  the  bench,  the  following  judg> 
ments  were  now  delivered. 

Blackburn,  J.,  read  the  judgment  of 

Shbb,  J. — We  have  in  this  case  to  decide  whether  the  defendant,  an 
undersheriff  (acting  as  sheriff  after  the  death  of  the  sheriff  during  his 
year  of  office),  was  justified  in  discharging  a  debtor,  whom  he  had  arrested 
on  a  capias  ad  satisfaciendum,  on  production  by  him  of  a  certificate, 
signed  by  the  chief  registrar  of  the  Court  of  Bankruptcy,  and  sealed 
with  the  seal  of  that  Court,  that  the  debtor  had  executeid  such  a  deed  as 
is  mentioned  in  the  192d  and  198th  sections  of  The  Bankruptcy  Ac^ 
1861,  24  &;  25  Vict.  c.  184,  and  that  the  deed  had  been  filed  and  regis- 
tered, whereas  in  fact  no  such  deed  had  been  executed  by  him,  and  he 
was  not  entitled  to  the  certificate  which  the  chief  registrar  is  by  the  lat- 
ter of  those  sections  empowered  to  grant. 

(a)  Affirmed  in  error,  16  M.  h  W.  886. 
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♦The  qaeation  tarns  upon  the  construction  of  the  198th  section, 
it  having  been  determined  by  a  series  of  eases  in  the  Courts  of  law 
and  equity,  and  by  the  'Lord  Chancellor  in  bankruptcy,  that  no  deed 
touching  the  matters  which  are  the  subject  of  the  192d  section  is  binding 
on  creditors  who  haye  not  assented  to  it,  to  the  effect  of  its  being  plead- 
in  bar  in  bar  of  actions  brought  by  them  against  a  debtor,  or  of  restrain- 
ing the  execution  of  final  process  against  his  person  or  goods,  or  prevent- 
ing  an  adjudication  against  him  in  bankruptcy,  unless  it  be  a  deed  not 
open  to  objection  on  the  ground  of  unreasonableness  or  inequality  of  its 
provisions  as  respects  different  classes  of  creditors,  a  deed  which  satisfies 
the  express  conditions  of  the  192d  section,  and  has  been  duly  filed, 
registered  and  published  as  that  section  and  the  198d  section  prescribe. 
In  all  those  cases  the  creditor  and  the  debtor  stood  face  to  face  upon 
their  legal  rights  under  the  statute,  the  duty  or  liability  of  no  third  per- 
son under  the  provisions  of  the  198th  section  being  in  question.  The 
debtor  contended  that  the  creditor  was  bound ;  the  creditor  denied  that 
he  was  bound  by  a  deed  not  executed  by  him,  and  to  which  he  had 
not  assented ;  and  that  issue  was  determined  by  the  Court  on  its  sub- 
stantial merits,  that  is  on  the  statutory  validity  or  invalidity  of  the  deed. 
It  follows  from  those  decisions,  and  is  also  plain  from  the  enumeration 
of  persons  in  the  first  few  lines  of  the  197th  section,  that  a  debtor  can- 
not entitle  himself  to  have  his  estate  administered  under  the  jurisdiction 
of  the  Court  of  Bankruptcy,  in  the  new  and  exceptional  course  for  which 
that  section  provides,  by  the  execution,  filing  and  registration  of  any 
deed  which,  not  being  free  from  the  objections  before  mentioned,  and 
Bot  satisfying  the  ♦conditions  of  the  192d  section,  is  not  binding  r^Ko 
on  creditors  who  have  not  assented  to  it.  ^ 

The  deed  executed  by  the  debtor  in  this  case,  not  beine  such  as  to  be 
binding  on  the  plaintiff,  a  non-assenting  creditor,  or  to  deprive  him  of 
his  right  to  proceed  in  the  ordinary  course  of  law,  or  in  bankruptcy,  he 
has  a  good  cause  of  action  against  the  defendant  for  allowing  the  debtor 
to  escape,  unless  the  defendant  or  his  officer  in  so  doing  has  acted  in 
obedience  to  the  express  directions  of  the  statute.  The  198th  section 
provides  that  "  after  notice  of  the  filing  and  registration  of  such  deed" 
(that  is  of  such  a  deed  as  satisfies  the  conditions  of  the  192d  section) 
^^has  been  given  as  aforesaid,"  no  execution  against  the  debtor's  person 
or  property,  other  than  such  as  may  be  had  by  writ  or  warrant  against 
a  debtor  about  to  depart  out  of  England,  shall  be  available  to  any  creditor 
'^without  leave  of  the  Court"  of  bankruptcy;  **and  a  certificate  of  the 
filing  and  registration  of  such  deed  under  the  hand  of  the  chief  registrar 
and  the  seal  of  the  Court  shall  be  available  to  the  debtor  for  all  purposes 
as  a  protection  in  bankruptcy."  In  the  construction  of  this.section  mucby 
as  it  seems  to  me,  depends  upon ,  the  true  meaning  of  the  words  which 
override  the  whole  of  it  '^  after  notice  of  the  filing  and  registration  of 
SQch  deed  has  been  given  as  aforesaid."  Do  they  mean  ^\  after  the  filine 
and  registration  of  such  a  deed  as  is  mentioned  in  the  19Sd  section  and 
notice  thereof  given  as  aforesaid"  7  If  so  the  restriction  on  the  creditor's 
right  to  execute  final  process,  and.  the  authority  of  the  Court  of  Bank- 
ruptcy to  give  leave  to  execute  final  process  against  a  debtor's  person  or 
property,  are  limited  to  a  case  of  deeds  which  satisfy  the  conditions,  of  • 
'he  192d  section,  and  a  non-assenting  creditor  has  not  under  tke  198th 
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*&81  *^^^^^^^  ^  respects  process  against  the  debtor's  proper^,  nor  antil 
-*  execution  ezecated  as  respects  process  against  his  person,  and  then 
only  bj  protest  against  the  chief  registrar's  certificate  to  the  sheriff's 
oflScer,  and,  if  he  insists  upon  giving  effect  to  it  by  action  againat  the 
sheriff  for  an  escape,  the  means  of  contesting  the  validity  of  the  deed 
which  has  been  reffistered  as  one  binding  upon  him.     If  the  words  mean 
^'  after  notice  shaU  have  been  given  as  aforesaid  that  such  a  deed  as  is 
mentioned  in  the  192d  section  has  been  filed  and  registered,"  the  restric- 
tion on  the  creditor's  right  to  execute  final  process,  and  the  authority 
of  the  Court  of  Bankruptcy  to  give  leave  to  execute  final  process,  extend 
also  to  the  case  of  deeds  registered  and  published  by  the  chief  registrar 
in  the  London  Gazette  as  satisfying,  but  not  really  satisfying,  the  con- 
ditions of  the  192d  section,  and  a  non*assenting  creditor  who,  aa  the 
Lord  Chancellor  said  in  Ex  parte  Brooks,  In  re  Brooks,  33  L.  J.  Bank* 
41,  42,  10  Jur.  N.  S.  620,  621, ''  is  primd  facie  bound  by  the  registra- 
tion,''  has  the  means  of  protecting  himself  by  application  to  that  Court 
against  the  mischief  of  the  chief  registrar  having  been  surprised  into 
registering,  in  the  book  kept  by  him  under  the  193d  section,  a  deed  by 
which  creditors  not  assenting  to  it  are  not  bound, — into  signing  and 
sealing  a  certificate  in  which  the  conditions  of  the  192d  sectiou  ave 
untruly  stated  to  have  been  satisfied.    I  have  arrived  with  much  dtaCrust 
of  myself,  seeing  that  my  opinion  is  at  variance  with  the  decision  of  the 
Court  of  Exchequer  in  Dewhurst  v.  Kershaw,  1  H.  &  C.  726,  at  the 
conclusion  that  this  latter  construction  is  the  right  one ;  that  after  notice 
*541  ^  ^^^  given  by  the  chief  registrar  under  the  193d  section  that 
^   *a  deed  satisfying  the  conditions  of  the  192d  section  has  been  filed 
and  registered,  whether  those  conditions  are  or  are  not  satisfied,  no  pro- 
cess is  available  to  the  creditor  against  the  debtor's  property  or  person 
without  leave  of  the  Court  of  Bankruptcy,  and  that  in  the  authority  to 
grant  that  leave  is  implied  also  authority  to  refuse  it  and  to  relieve  a  non* 
assenting  creditor  from  the  hindrance  of  a  certificate  to  which  its  seal  has 
been  improperly  affixed.    In  Ex  parte  Morrison,  In  re  Clunn,  33  L.  J. 
Bank.  47,  48,  8.  c.  10  Jur.  N.  S.  787,  the  Lord  Chancellor  gave  leave 
to  a  non-assenting  creditor  to  issue  execution,  on  the  ground  that  a  deed 
which  had  been  registered  under  the  192d  section,  and  which  satisfied 
the  letter  of  the  conditions  of  that  section,  was  *'  a  fraudulent  attempt  to 
distort  the  forms  of  law  from  the  purposes  for  which  they  were  intended." 
On  grounds  not  materially  different,  as  it  appears  to  me,  the  plaintiff  in 
this  case,  on  finding  that  a  deed  not  satisfying  the  conditions  of  the  192d 
section,  but  registered  and  published  in  the  London  Gazette  as  a  deed 
in  respect  of  which  they  had  been  satisfied,  was  set  up  against  him, 
might,  instead  of  hurrying  on  to  the  difficulty  which  the  latter  part  of 
the  198th  section  threw  in  his  way,  have  applied  for  leave  to  issue 
execution,  which  leave  in  my  judgment  the  Court  of  Bankruptcy  had 
power  to  grant. 

Much  also  depends  on  the  construction  of  the  words  in  the  second 
part  of  the  198th  section,  "  a  certificate  of  the  filing  and  registration 
of  such  deed  .  .  .  shall  be  available."  Do  they  mean  ^'  the  filing  and 
registration  of  such  a  deed  as  satisfies  the  conditions  of  the  192d  section, 
and  a  certificate  of  its  having  been  filed  and  registered,  shall  be  avaiU 
*&S\  ^^®  *  ^  ^  ^^  ^  certificate  that  *such  a  deed  as  satisfies  the  con- 
.      -I  ditions  of  the  192d  section  has  b^n  filed  and  registered  shall  be 


6  BEST  ft  SMITH.    Q.  B.  55 

ayailable  "  ?  Against  the  latter,  and  I  think  the  correct  construction, 
which  would  have  the  effect,  after  notice  given  in  the  London  Gazette 
that  snch  a  deed  as  satisfies  the  conditions  of  the  192d  section  had  been 
filed  and  registered,  of  making  the  certificate,  though  it  ousht  not  to 
have  been  granted,  a  protection  to  the  debtor  from  arrest,  without  leave 
of  the  Court  of  Bankruptcv,  it  must  be  admitted  that  the  clear  intention 
of  the  Legislature  that  tne  chief  registrar  should  give  the  protection 
provided  by  the  198th  section  to  those  debtors  onTj  bj  whom  a  deed 
satisfying  the  conditions  of  the  192d  section  has  been  executed  raises 
some  presumption.  On  the  other  hand,  a  statutory  certificate  that  those 
conditions  had  been  satisfied,  under  the  aignature  of  the  officer  whose 
duty  it  is  to  register  deeds  and  srant  protection,  and  under  the  seal  of 
the  Court  of  Bankruptcy,  must  nave  been  intended  by  the  Legislature 
for  the  practical  purpose  of  an  assurance  to  the  ministers  of  the  law  that 
the  matter  which  it  certified  had  been  inquired  into  and  ascertained  to 
be  the  truth ;  and  the  question  is,  whether  the  machinery  thus  employed 
by  the  Legislature  to  effect  its  purpose,  and  in  particular  the  peremptorr 
rde  laid  down  for  the  observance  of  the  sheriff's  officer  in  the  113th 
section  of  The  Bankrupt  Law  Consolidation  Act,  1849, 12  &  13  Vict, 
c.  100,  incorporated  by  reference  to  it  in  the  198th  section  of  The 
Bankruptcy  Act,  1861,  be  not  such  as  to  make  it  notwithstanding  the 
warrant  he  holds  from  the  sheriff,  his  personal  duty  to  discharge  a 
debtor,  who,  though  not  really  entitled  to  it,  possesses  and  produces  an 
unrevoked  certificate  under  tne  198th  section  of  his  ^having  exe-  p^^^ 
euted  and  registered  a  deed  satisfying  die  conditions  of  the  192d  ^ 
flection,  a  certificate  purporting  on  the  face  of  it  to  be  available  to  him 
*'for  all  purposes  as  a  protection  in  bankruptcy."  The  object  of  the 
198th  section  unquestionably  was  to  secure  for  a  debtor  really  entitled 
to  a  certificate  an  immediate  discharge  or  arrest.  It  may  be  that  the 
Legislature,  in  reliance  on  the  precautions  taken  by  it  that  a  certificate 
of  a  deed  satisfying  the  conditions  of  the  192d  section  having  been  filed 
and  registered  should  not  be  granted  in  the  case  of  a  deed  not  satisfying 
those  conditions,  and  on  the  authority  vested  in  the  Court  of  Bankruptcy 
to  correct  any  mistake  of  the  chief  registrar  by  giving  leave,  notwith- 
standing such  filing  and  registration,  to  issue  execution,  has  made  tHe 
certificate  on  its  production  to  the  sheriff's  officer  a  warrant  and  order 
to  him  to  discharge  the  debtor ;  and  the  case  of  Saffery  v,  Jones,  2  B. 
k  Ad.  598  (E.  C.  L.  R.  vol.  22),  in  which  Lord  Tenterden  said,  p.  601, 
that,  ^*  even  if  the  Insolvent  Court  had  no  jurisdiction  "  under  stat.  7 
G.  4,  c.  57,  to  discharge  the  debtor,  the  language  of  the  81st  section  of 
that  Act  was  *'  sufficiently  strong  to  make  the  order  of  the  Court  a  pro- 
tection to  the  gaoler"  who  had  discharged  him,  seems  an  authority  for 
so  holding. 

The  difficulties  which  attend  any  other  construction  of  these  sections 
of  the  recent  Act  appear  to  me  insuperable.  By  the  52d  section,  the 
duty  of  granting  protection  is  imposed  upon  the  registrars,  and  they 
may  adjourn  any  matter  coming  before  them  (the  Question,  e.  g,,  of  the 
compliance  or  non-compliance  of  any  deed  with  tne  conditions  of  the 
192d  section),  for  the  consideration  of  the  Commissioner.  By  the  193d 
^section,  after  being  satisfied  by  affidavit  or  by  the  certificate  of  r«gj 
Ae  trustee  or  trustees  of  a  deed,  that  the  5th  condition  of  the  ^ 
192d  section,  which  relates  to  matters  dehors  the  deed,  has  been  com- 
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plied  with,  the  chief  registrar  is  to  enter  the  date,  names,  and  descrip- 
tions of  the  parties  to  such  deed,  *^  together  with  a  short  statement  of 
the  nature  and  effect  thereof,"  in  a  book  to  be  kept  exehuively  for  the 
purpose  of  the  registration  of  deeds  satisfying  the  conditions  of  that 
section,  words  which  imply  the  obligation  on  him  of  considering  and 
deciding  whether  deeds  brought  to  him  for  registration  do  or  do  not 
satisfy  those  conditions ;  he  is  next  to  give  public  notice  in  the  London 
Gazette  that  such  a  deed  has  been  filed  and  registered ;  and  finally,  by 
the  198th  section,  he  is  to  discharge  the  duty  of  granting  protection,  by 
signing  and  aflSxing  the  seal  of  the  Court  of  Bankruptcy  to  a  certificate 
of  the  filing  and  registration  of  *'such  deed,"  which  certificate  is  in- 
tended and  declared  by  the  Act  to  be  '^  available  to  the  debtor  for  all 
purposes  as  a  protection  in  bankruptcy."  **  Protection  in  bankruptcy" 
has  no  meaning  but  the  meaning  given  to  it  in  the  112th  section  of  The 
Bankrupt  Law  Consolidation  Act,  1849,  viz.,  freedom  *'  from  arrest  or 
imprisonment  by  any  creditor,"  to  insure  which,  by  the  113th  section 
of  the  same  Act,  incorporated  with  The  Bankruptcy  Act,  1861,  by  sect. 
282,  express  direction  is  given  to  the  ofiicer  effecting  an  arrest,  that  on 
production  by  the  bankrupt  of  his  protection  he  shall  be  ^'  immediately 
discharged ;"  that  the  officer  shall  not  detain  him,  and  that  if  the  officer 
do  detain  him,  except  for  so  long  as  is  necessary  for  obtaining  a  copy 
*^81   ^^  ^^^  protection,  he  personally  shall  forfeit  to  the  bankrupt  "^for 

-I  his  own  use  the  sum  of  5Z.  for  every  day  during  which  the  deten- 
tion lasts. 

In  construing  these  provisions,  the  first  consideration  that  occurs  to 
ope  is,  the  great  improbability  that  the  Legislature  can  have  intended 
the  words  ^'such  deed,"  in  the  latter  part  of  the  198th  section  of  The  Bank- 
ruptcy Act  of  1861,  to  qualify  the  plain  meaning  of  the  directions  given 
by  the  113th  section  of  The  Bankrupt  Law  Consolidation  Act,  1849,  to  a 
n^inisterial  officer  of  the  humblest  class,  under  a  penalty  on  him  person- 
ally with  which  it  would  be  preposterous  to  visit  an  honest  mistake  or 
error  of  judgment,  or  any  thing  but  the  perverse  and  wilful  disregard 
of  a  clear  and  unmistakeable  duty.  It  is  hardly  conceivable  that  such 
a.  penalty  should  have  been  imposed  upon  a  person  presumably  incom- 
petent to  determine  any  question  of  legal  difficulty,  and  to  whom  time 
for  consultation  and  means  of  knowledge  or  advice  are  expressly  denied, 
if  more  were  required  of  him  than  that  he  should  have  no  opinion  of 
his  own,  but  humbly  and  submissively  obey  the  clear  instructions  set 
forth  for  his  especial  guidance  in  the  only  section  of  an  Act  of  Parlia- 
ment which  relates  to  the  execution  of  his  duty,  on  production  to  him 
of  a  document  which  that  section  clearlv  describes.  The  unreasonable- 
ness of  expecting  him  to  understand  that  the  words  "  a  certificate  of 
the  filing  and  registration  of  such  deed  shall  be  available"  do  not  mean 
'^a  certificate  that  such  a  deed  has  been  filed  and  registered  shall  be 
available,"  and  that  from  the  words  **such  deed"  the  instructions  given 
to  him  in  the  118th  section  of  The  Bankrupt  Law  Consolidation  Act, 
^,.Q-|  1849,  are  not  to  be  the  rule  of  his  conduct,  in  the  *event  (of  which 

-I  he  can  know  nothing)  of  the  chief  registrar  having  mistaken  his 
duty  and  granted  a  false  certificate,  seems  strong  to  show  that  however 
improperly  the  certificate  may  have  been  granted,  the  sherifi*  and  his 
officer  are  safe  if  the  latter  obeys  it.  In  Norton  v.  Walker,  8  Exch. 
480,  it  was  decided  that  an  officer  was  justified,  under  the  23d  section 
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of  stafe.  5  &  6  Yiot.  c.  122,  in  discharging  a  person  who  had  been  adju- 
dicated a  bankrupt,  and  who  produced  a  summons  in  bankruptcy,  though 
in  truth  he  was  not  a  bankrupt,  the  words  '^such  bankrupt,"  in  the  sec-> 
tion,  being  taken  by  the  Court  to  mean  ^'the  party  so  adjudged  bank- 
rupt" "  We  are  of  opinion,"  said  the  Lord  Chief  Baron,  p.  489,  "  that 
the  latter  is  the  proper  construction.  The  remedy  provided  is  one 
which  admits  of  no  delay.  The  party  arrested  is  to  produce  his  sum- 
mons, and  the  sheriff  is  immediately  to  discharge  him.  The  sheriff 
could  not  possibly  obey  this  enactment,  if  he  were  bound  in  the  first 
instance  at  his  peril  to  ascertain  that  his  prisoner  had  been  a  trader, 
that  he  had  committed  an  act  of  bankruptcy,  that  a  fiat  had  issued  on 
a  valid  and  sufficient  debt,  and  that  he  had  been  adjudicated  a  bankrupt 
thereon."  So  here,  why  should  not  the  officer  be  held  justified  in  dis- 
charging a  person  who  appears  by  the  certificate  of  the  chief  registrar 
and  the  seal  of  the  Court  of  Bankruptcy  to  have  complied  with  the 
requirements  of  the  192d  and  198th  sections  by  executing  ^'  such  deed" 
as  is  therein  mentioned,  and  to  whom  the  certificate  is  declared  by  the 
latter  of  these  sections  to  be  available  *^  for  all  purposes  as  a  protection 
in  bankruptcy"  7  The  case  of  Thomas  v.  Hudson,  14  M.  &  W.  853,(a) 
an  ^action  aeainst  the  keeper  of  the  Queen's  Prison  for  an  escape,  r^^^ 
he  having  released  a  prisoner  on  production  by  him  of  an  order  for  ^ 
his  discharge  obtained  from  a  Commissioner  of  the  Court  of  Bankruptcy, 
was  decided  on  the  same  principle.  The  Court  of  Exchequer  held  that, 
whether  the  debt  was  or  was  not  one  from  which  the  Commissioners  had 
power  to  discharge  the  prisoner,  the  defendant  was  protected,  being  bound 
to  obey  the  order  of  the  Commissioner  who  was  acting  judicially  in  a  matter 
over  which  he  had  jurisdiction.  And  in  Wallinger  v,  Gurney,  11  C.  B. 
N.  S.  182  (E.  C.  L.  B.  vol.  108),  in  which  it  was  questioned  whether  an 
interim  order  of  protection  under  stat.  5  &  6  Vict.  c.  116,  and  7  &  8  Vict. 
c.  96,  was  available  for  a  debtor  arrested  on  a  ca.  sa.  for  a  debt  con- 
tracted by  him  since  the  filing  of  his  petition,  Erie,  C.  J.,  said,  p.  191, 
"  If  there  had  been  a  doubt  upon  the  construction  of  the  statutes,  the 
principle  of  the  decision  in  Thomas  v,  Hudson,  14  M.  &  W.  853,(a) 
protecting  the  gaoler  in  obeying  the  plain  words  of  the  order  for  pro- 
tection, would  apply  to  a  sheriff  obeying  the  plain  words  of  the  order 
produced  to  him  in  this  case."  It  is  said  there  is  a  great  difference, 
though  granted  by  the  same  officer,  between  an  adjudication  in  bank- 
ruptcy and  a  certificate  under  the  198th  section,  to  which  none  but  those 
who  have  conformed  to  the  conditions  of  the  192d  section  are  entitled. 
But  the  adjudication  in  bankruptcy  on  which  protection  is  granted  is  at 
most  a  provisional  proceeding  which,  being  obtained  ex  parte,  has  little 
but  its  name  of  a  judicial  character  about  it,  whereas  the  filing  and 
registration  of  a  deed  satisfying  the  conditions  of  the  192d  section  (after 
notice  thereof  in  the  London  (jazette),  *and  the  certificate  of  the  r^Q\ 
chief  registrar  under  the  198th  section  are  a  final  release  to  the  ^ 
debtor,  and  as  effectual  for  the  protection  against  creditors  of  his  pro- 
perty and  person  as  the  certificate  of  conformity  granted  after  his  last 
examination  to  a  bankrupt  under  The  Bankrupt  Law  Consolidation  Act, 
1849,  and  the  order  of  discharge  granted  to  him  under  The  Bankruptcy 
Act,  1861.  They  are  in  truth  in  the  scheme  of  the  arrangement  clauses  of 
The  Bankruptcy  Act,  1861,  substantially  the  same  thing,  only  that  the 

(a)  Aflrm«d  in  •nor,  16  M.  a  W.  S85. 
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release  under  those  clanses  is  arrived  at  more  qaickly  and  in  a  way 
more  satisfactory,  because  without  the  useless  and  in  many  cases  unde- 
served torture  to  the  debtor  of  repeated  examination,  on  the  instruc- 
tions of  a  small  minority  of  his  creditors,  and  without  waste  to  his  estate, 
and  with  less  injury  to  his  prospect  of  re-establishing  himself  in  busi- 
ness and  credit. 

»  The  case  of  Ilderton  v.  Jewell,  14  C.  B.  N.  S.  665  (E.  C.  L.  B.  vol. 
108),(a)  has  been  cited  in  the  course  of  the  argument  as  opposed  to  the 
construction  which,  in  justification  only  of  the  officer,  Mr.  MeUi»h  asks 
us  to  adopt  I  cannot  see  that  it  affects  his  argument.  In  Ilderton  v, 
Jewell,  which  was  an  action  against  bail  commenced  in  the  Mayor's 
Court  for  not  rendering,  in  pursuance  of  the  recognisance,  one  Louis 
Castrique  or  paying  to  the  plaintiff  the  moneys  which  had  been  adjudged 
to  him  in  a  suit  against  Louis  Castrique,  the  defendants  pleaded  the 
execution  by  Louis  Castrique  of  a  deed,  certified  by  the  chief  registrar 
of  the  Court  of  Bankruptcy  to  be  a  deed  in  conformity  with  the  condi- 
tions of  the  192d  section ;  but  which  being  set  out  appeared  not  to 
satisfy  those  conditions.  On  these  pleadings  the  question  was  whether 
as  against  the  creditor  tbe  debtor  was  entitled  to  protection.    The 

*621  *^^^^^  ^^^^  ^^^^  ^^^  ^^^  ^^  ^^^^  ^^^  ^^  P'^  therefore  not  aa 
J  answer  to  the  action,  Mr.  Justice  Williams,  p.  675,  doubting 

whether  even  if  the  deed  had  been  good  the  bail  would  have  been  exone- 
rated. The  Lord  Chief  Justice  is  reported  to  have  said  that  the  deed 
being  void  the  certificate  was  also  void.  And  so  it  was  in  the  sense  of 
being  voidable  and  of  no  significance  as  between  the  creditor  and  the 
debtor,  on  whose  immunity  from  arrest  the  defence  of  the  bail  was 
founded.  Under  the  old  system,  a  certificate  of  the  defendant's  bank- 
ruptcy and  conformity  was  no  answer  to  an  action  against  the  bail,  their 
course  being  to  render  him,  after  which  he  applied  to  the  Court  for  his 
discharge  on  affidavit  setting  forth  that  he  nad  become  bankrupt  and 
obtained  his  certificate  under  the  commission.  The  plaintiff  was  then 
entitled  to  an  issue  to  try  the  validity  of  the  commission  and  certificate, 
and  if  he  could  show  them  to  be  invalid  or  improperly  obtained,  as  was 
the  case  with  the  deed  and  its  filing  and  registration  in  Ilderton  t . 
Jewell,  the  application  was  refused :  1  Tidd  Pr.  9th  ed.,  p.  292.  That 
case  does  not  appear  to  me  to  prove  more  than  the  correctness  of  the 
admissions  on  which  Mr.  MelUsh  bases  his  argument,  and  it  is  surely 
beside  the  question  whether  under  the  combined  effect  of  the  198th  sec- 
tion of  The  Bankruptcy  Act,  1861,  and  of  the  112th  and  113th  sections 
of  The  Bankrupt  Law  Consolidation  Act,  1849,  which  latter  sections 
were  not  even  mentioned  in  Ilderton  9.  Jewell,  the  officer  in  this  case 
was  justified  in  discharging  the  debtor.  In  Dewhurst  v.  Kershaw,  1 
H.  &  C.  726,  also  cited  tor  the  plaintiff,  the  Court  of  Exchequer  refused 
to  discharge  a  debtor  who  had  been  taken  on  a  ca.  sa.  on  the  ground 
*631  ^^^^  *^^  ^^^  executed  and  registered  a  deed  in  respect  of  which, 
-I  though  invalid  under  the  192d  section,  a  certificate  had  been 

£  anted,  it  does  not  appear  that  the  certificate  had  been  produced  to 
e  officer,  and  it  was  unnecessary  to  consider  the  effect  as  respected 
him  or  his  principal,  the  sheriff,  of  the  latter  part  of  the  198th  section 
of  The  Bankruptcy  Act,  1861,  and  its  connection  with  the  113th  section 
of  The  Bankrupt  Law  Consolidation  Act,  1849.     The  Court  refused  to 

(a)  Aftnned  in  error,  16  C.  B.  N.  S.  142  (B.  C.  L.  R.  toL  111). 
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set  aside  its  legally  executed  process  in  order  to  defeat,  as  between  the 
creditor  and  the  debtor,  what  it  clearly  saw  to  be,  under  the  provisions 
of  The  Bankrnptcy  Act,  1861,  the  very  right  and  justice  of  the  case. 
In  so  doing  upon  a  construction  apparently  of  the  words  "  after  notice 
of  the  filing  and  registration  of  such  deed  has  been  given  as  aforesaid," 
in  which  I  cannot  concur,  it  upheld,  when  done,  what  the  Court  of 
Bankruptcy  on  the  application  of  the  creditor,  must  I  think  have 
allowed  to  be  done.  We  are,  as  it  seems  to  me,  in  no  degree  fettered 
by  the  decision  of  that  case,  or  rather  we  are  bound,  without  being 
overswayed  by  the  dicta  of  learned  Judges  in  cases  not  depending  on 
the  very  point  before  us,  to  construe  the  Act,  if  we  can,  so  as  to  make 
all  its  sections  operative  and  consistent. 

The  inconvenience  of  allowing  the  process  of  one  of  the  superior 
Courts  of  law  to  be  set  at  nought  by  a  sheriff's  officer  under  cover  of  a 
certificate  which  ought  never  to  have  been  granted,  and  which  may  have 
been  declared  bad  in  the  very  judgment  on  which  the  process  has  issued, 
waSy  in  the  course  of  the  argument,  forcibly  noticed  by  my  Lord,  with- 
out any  entirely  satisfactory  answer  on  the  part  of  the  defendant  to  the 
objection  which  it  suggests.  The  only  answer  that  can  be  given  rutOA 
*i8,  that  it  is  a  mischief  which  has  arisen  from  an  imposition  prac-  ^ 
tised  upon  the  chief  registrar,  or  a  misconstruction  by  him  of  the  Act 
of  Parliament,  a  misconstruction  which,  if  my  reading  of  the  198th 
section  of  The  Bankruptcy  Act,  1861,  be  right,  might  have  been  cor- 
rected by  application  to  the  Court  of  Bankruptcy  for  leave  to  execute 
the  writ ;  and  which,  after  the  explanation  of  the  arrangement  clauses 
by  the  Lord  Chancellor  in  Ex  parte  Morgan,  In  re  Woodhouse,  1  De  G. 
tK  &  S.  288,(a)  and  the  discussion  in  this  and  other  cases,  is  not  likely 
to  occur  again,  whereas,  if  we  held  that  the  chief  registrar's  certificate, 
which,  for  the  future,  may  be  expected  to  be  a  safe  guide  to  the  officer, 
does  not  in  this  case  protect  him,  he  will  in  all  cases  in  which  it  has 
been  properly  granted  be  uncertain  whether  to  act  upon  it  or  not. 

It  occurs  to  me  further  that  the  word  ^^  available"  in  the  first  part  of 
the  198th  section  may  have  been  used  for  the  purpose  of  not  interfering 
with  the  practice  which  enables  the  plaintiff,  after  he  has  signed  judg- 
ment, to  prepare  his  writ  of  execution,  and  get  it  sealed  by  the  sealer 
of  the  writs  on  production  to  him  of  the  postea  and  judgment  paper, 
and  that  the  intention  was  at  this  stage  of  the  proceedings,  and  on  pro- 
duction of  the  notice  in  the  London  Gazette,  to  eive  authority  to  the 
Court  out  of  which  the  process  issues  to  render  it  ^^  unavailable"  by 
staying  the  execution  of  it  until  leave  obtained  from  the  Court  of 
Bankruptcy. 

The  declaration  also  complains  that  the  defendant  falsely  returned  to 
the  said  writ  ^^  that  W.  Baird  was,  at  the  time  of  the  delivery  of  the 
writ  to  him,  and  still  was,  entitled  to  ^protection  from  arrest  p^gg 
under  the  writ  within  the  true  intent  and  meaning  and  under  and  '- 
by  virtue  of  the  198th  section  of  The  Bankruptcy  Act,  1861."  That 
is,  I  think,  a  false  return,  W.  Baird  not  being  entitled  to  such  protec- 
tion. But  the  substantial  ground  of  action  here  is  the  escape — the 
allegation  of  a  false  return  for  which,  without  damage,  according  to  the 
esses  of  Dawson  v.  The  Sheriffs  of  London,  2  Vent.  84,  Williams  v. 

(a)  B—  ftlio  Bx  parte  Bpjm,  In  ro  Joiepbi'  AMigmiienti  1  Be  O.  J.  a  8.  818. 
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Mostyn,  4  M.  &  W.  145,  and  Wylie  v.  Birch,  4  Q.  B.  566  (E.  C.  L.  B. 
vol.  45),  an  action  would  not  lie,  not  being  material. 

Our  judgment,  in  my  opinion,  ought  to  be  for  the  defendant. 

CoCKBCRN,  C.  J.,  read  the  judgment  of 

Mellor,  J. — The  question  to  be  determined  in  this  case  is,  whether 
a  sheriff  is  protected  in  an  action  for  an  escape  for  haying  discharged  a 
debtor  taken  in  execution  on  a  writ  of  ca.  sa.  out  of  his  custody  upon 
such  debtor  producing  to  the  officer  of  the  sheriff  a  certificate,  under 
the  hand  of  the  chief  registrar  of  the  Court  of  Bankruptcy  and  the  seal 
of  such  Court,  of  the  filing  and  registration  of  a  deed  of  arrangement 
purporting  to  be  a  deed  of  arrangement  between  such  debtor  and  his 
creditors,  under  the  provisions  of  the  192d  section  of  The  Bankruptcy 
Act,  1861,  24  &  25  Vict.  c.  184,  such  deed  not  being  in  fact  a  valid 
deed  within  the  meaning  of  that  section,  and  not  having  been  executed 
or  assented  to  by  the  execution  creditor. 

On  the  argument  it  was  admitted  by  Mr.  Mellishj  for  the  defendant, 
*66'E  ^^^^  ^^^  ^^^  ^  which  the  certificate  ^referred  could  not  be  sup- 

-■  ported  as  a  valid  deed  after  the  decisions  in  Ilderton  v.  Castrique, 
14  C.  B.  N.  S.  99  (E.  C.  L.  R.  vol.  108),  and  Ilderton  v.  Jewell,  14 
Id.  665,(a)  and  that  the  certificate  of  the  filing  and  registration  of  such 
a  deed  could  afford  no  protection  to  the  execution  debtor,  and  that  con- 
sequently the  creditor  was  entitled  to  his  execution  against  the  person 
of  such  debtor.  It  was,  however,  contended  that,  although  such  deed 
and  certificate  were  both  in  fact  inoperative  to  restrain  the  execution  or 
give  protection  to  the  debtor,  yet  that  the  sheriff  who  bon&  fide  gave 
credit  to  a  certificate,  good  on  the  face  of  it,  under  the  hand  of  the 
chief  registrar  and  the  seal  of  the  Court  of  Bankruptcy,  of  the  filing 
and  registration  of  a  deed  of  arrangement  under  the  192d  section,  was 
excused  for  acting  upon  such  certificate  and  discharging  such  debtor  out 
of  custody. 

After  a  careful  consideration  of  the  various  sections  of  The  Bank- 
ruptcy Act,  1861,  which  bear  upon  this  question,  I  am  of  opinion  that 
the  sneriff  was  excused,  and  that  consequently  the  action  is  not  main- 
tainable. Much  difficulty  was  experienced  during  the  argument  in 
construing  the  198th  section,  and  in  ascertaining  the  true  effect  of  a 
certificate,  owing  to  the  enactment  that  such  a  certificate  ^*  shall  be 
available  to  the  debtor  for  all  purposes  as  a  protection  in  bankruptcy." 
Protection  in  bankruptcy  is  either  interim  or  final ;  neither  kind  of 
protection  is  strictly  applicable  to  cases  of  this  description.  A  debtor 
having  executed  a  deed  accepted  and  assented  to  by  the  requisite 
majority  of  his  creditors,  and  conformable  to  the  provisions  of  the  192d 
♦671  8®^^^^^>  ^8  perpetually  ^protected  against  the  exercise  of  any  right 

-'  on  the  part  of  a  creditor  affected  by  such  arrangement  other  than 
is  provided  by  the  198th  section,  but,  if  the  deed  turn  out  to  be  invalid, 
then  as  regards  the  debtor,  who  is  a  party  to  such  deed  and  aware  of  its 
contents,  it  affords  no  protection  to  him  as  regards  execution  either 
against  his  person  or  property.  In  the  present  case  the  deed,  although 
registered  under  the  194th  section,  which  makes  registration  an  essential 
condition  to  the  validity  of  a  good  deed,  cannot  (being  otherwise  invalid) 
be  made  better  by  the  mere  fact  of  registration,  and  therefore  the  cer- 
tificate of  the  filing  and  registration  of  such  a  deed  cannot  extend  to 

(a)  Affirmed  in  error,  16  C.  B.  N.  8. 142  (K.  0.  L.  R.  toI.  111). 
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protect  the  debtor  who  is  a  party  to  it ;  still,  it  may,  in  mj  opinio^, 
operate  as  an  excuse  to  the  sheriff  bonfi  fide  acting  under  it.    It  appears 
to  me  that  the  Legislature,  in  framing  the  machinery  for  carrying  into 
effect  the  new  provisions  for  deeds  of  arrangement  which  were  to  bind 
non-assenting  creditors,  intended  to  make  the  chief  registrar  of  the  Court 
of  Bankruptcy,  so  far  as  regards  the  registration  of  such  deeds  and  the 
granting  of  certificates  of  the  filing  and  registration  thereof,  a  substitute 
for  the  Commissioner  acting  in  the  matter  of  an  adjudication  of  bank- 
roptcy.     It  iuTests  the  chief  registrar  with  a  general  jurisdiction  to  de- 
termine, for  the  purpose  of  registration,  whether  the  conditions  imposed 
by  the  statute  have  been  duly  complied  with,  and  he  must,  in  the  exer- 
cise of  his  funcUoiis,  examine  the  deed,  and  ascertain  whether  it  is  a 
deed  ^^  relating  to  the  debts  or  liabilities  of  the  debtor,  and  his  release 
therefrom,  or  the  distribution,  inspection,  management,  and  winding-up 
of  his  estate ;"  that  it  has  been  executed  or  assented  to  by  the  requisite 
number  of  creditors  of  the  requisite  amount  and  yalue,  and  he  must  for 
this  ^purpose  examine  and  determine  whether  the  requisite  execu-  r-^nk 
tion  or  assent  has  been  duly  made  by  the  creditors ;  and  being   ^ 
satisfied  of  these  matters  he  must  thereupon  register  the  particulars  of 
the  deed,  with  a  short  statement  of  the  nature  and  effect  thereof,  in  a 
book  to  be  kept  for  that  purpose,  and  he  must  also,  publish  a  copy 
thereof  in  the  London  Gazette.     Now  it  appears  to  me  that  the  funo- 
tions  of  the  registrar,  though  in  part  ministerial,  are  in  part  judicial. 
As  was  said  by  the  Court  of  Exchequer  in  Thomas  v.  Hudson,  14  M.  k  W. 
353, 376,  (a)  concerning  the  functions  of  a  Commissioner  in  bankruptcy, 
^'he  is  to  come  to  a  decision  on  the  petition  and  affidavits,  not,  indeed,  a 
decision  as  to  whether  a  petitioner,  having  complied  with  the  requisites 
of  the  Act,  shall  or  shall  not  have  his  interim  order,  or  his  order  of  dis- 
charge, for  to  these  he  is  in  such  case  clearly  entitled,  but  whether  he 
has  or  has  not  done  what  the  statute  imposes  as  the  conditions  on  which 
he  would  become  entitled  to  those  privileges."     In  that  case  the  Com- 
missioner had  nothing  upon  which  to  form  his  judgment  except  the  peti- 
tion and  affidavits.     The  chief  registrar,  in  determining  as  to  the  fact 
whether  the  deed  in  question  is  a  deed  **  relating  to  the  debts  or  liabilities 
of  the  debtor,  and  his  release  therefrom,"  &c.,  and  whether  it  has  or  has 
not  been  executed  or  assented  to  by  the  requisite  number  of  creditors 
of  the  requisite  amount  and  value,  must,  like  the  Commissioner  in  Thomas 
V.  Hudson  examine  and  determine  those  facts  before  he  registers  the 
deed.    And  so  far  as  those  facts  are  material  as  conditions  of  registra- 
tion he  must  determine  the  question  for  himself,  subject,  it  may  be,  to 
his  decision  being  reversed  by  the  Court  of  Bankruptcy.     ^Al-  r^oQ 
though  he  has  no  authority  to  determine  as  to  the  validity  of  the  ^ 
deed  itself,  he  has  authority  to  decide  provisionally  that  the  conditions 
preliminary  to  registration  have  been   performed,  and  his  certificate 
must,  I  think,  at  least  be  intended  to  amount  to  a  declaration  evidencing 
the  fact  that  a  deed  conforming  to  the  provisions  of  the  192d  section  had 
been  duly  executed  and  registered.     Such  being  the  functions  of  the 
registrar,  it  appears  to  me  that  the  certificate  of  such  registrar  of  the 
filing  and  registration  of  the  deed  under  his  hand  and  the  seal  of  the 
Court  of  Bankruptcy,  although  not  giving  actual  protection  to  the  debtor 
by  reason  of  the  invalidity  of  such  deed  in  point  of  fact,  nevertheleaa 

(a)  Afflmfd  in  trror,  IS  M.  A  W.  886. 
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operated  to  excuse  the  sheriff,  who  hsd  no  means  of  knowing  whether 
the  deed  to  which  the  certificate  referred  was  in  conformity  with  the 
192d  section  or  not    The  duty  of  the  officer,  as  appears  from  the  118th 
section  of  The  Bankrupt  Law  Consolidation  Act,  1849,  12  k  18  Viet, 
c.  106,  in  case  of  protection,  is  immediately  to  discharge  the  debtor  on 
his  producing  his  protection  in  bankruptcy.    It  would  be  so  strange  a 
conclusion  that  the  sheriff  should  under  such  circumstances  be  rendered 
liable  to  an  action  for  giving  credit  to  the  certificate  of  the  r^istrar, 
that,  as  was  said  by  the  Court  in  Thomss  «.  Hudson,  14  M.  &  W.  868, 
•875,  ^^  if  there  be  any  construction  of  the  Act  by  which  such  a  conse- 
quence may  be  ayoided,  we  feel  bound  to  adopt  it"    In  Norton  v. 
Walker,  8  Ezch.  480,  it  was  decided  that  the  sheriff  was  protected, 
under  the  28d  section  of  stat.  6  &  6  Vict.  c.  122,  in  discharging  a  per- 
son who  had  been  adjudged  a  bankrupt  de  facto  although  he  might 
*701  ^^^  ^^^^  ^°^  to  be  a  bankrupt  de  jure.    In  that  case  *Pollock,  G. 
-I  B.,  in  giving  the  judgment  of  d^e  Court  said,  p.  489,  '*  In  our 
yiew  of  this  case,  it  is  not  material  to  consider  whether  the  bankruptcy 
wss  yalid  or  not    A  fiat  had  issued,  under  which  Robinson  had  been 
by  the  proper  Court  declared  to  be  a  bankrupt ;  and  we  think  that  this 
was  all  which  the  sheriff  was  bound  to  inquire  into."    Ajid  the  Conrt 
there  read  the  words  ^^such  bankrupt*'  to  mean  ^^  the  party  so  adjudged 
bankrupt."    No  doubt  the  Commissioner  of  bankruptcy  had  there  ad- 
judged Robinson  to  be  a  bankrupt,  and  the  decision  of  the  Court  of 
JBzchequer  may  therefore  be  said  to  haye  rested  on  the  principle  of  law 
which  protects  sheriffs,  &c.,  in  obedience  to  an  order  of  Court  haying 
jurisdiction  oyer  the  subject-matter,  althouffh  the  makins  of  the  inrder 
might  in  the  particular  instance  be  unauthorised.     If,  howeyer,  I  am 
justified  in  reading  the  sections  of  The  Bankruptcy  Act,  1861,  as  sub- 
stituting the  registrar  with  reference  to  the  registration  and  filing  of  the 
deeds  of  arrangement  under  the  192d  section,  and  granting  the  certifi* 
oate  thereof  for  the  Commissioner  acting  in  an  oi^inary  bankruptcy 
granting  protection,  the  case  becomes  at  once  an  authority  in  farour 
of  the  aefendant.     The  Commissioner  in  the  one  case  and  the  registrar 
in  the  other  are  alike  creations  of  statutes  by  which  their  functions 
are  assigned,  and  it  appears  to  me  for  the  reasons  already  giyen  that  Uie 
functions  of  each  are  analogous  to  the  extent  which  is  necessary  to  make 
the  certificate  granted  by  the  registrar  an  excuse  for  the  sheriff  in  bonft 
fide  discharging  a  debtor  who  produced  it. 

I  agree  that  there  must  be  a  yalid  deed  in  order  to  giye  jurisdiction 
«nder  the  197th  and  198th  sections  of  The  Bankruptcy  Act,  1861,  to 
^Yii  the  Court  of  ^Bankruptcy  to  administer  the  estate  of  the  debtor 
-■  as  if  he  had  been  adjudged  a  bankrupt,  and  to  depriye  the  creditors 
of  their  rights  against  his  person  or  property  except  as  therein  reseryed. 
I  cannot  iMopt  a  construction  which  would  compel  me  to  decide  that, 
although  the  deed  were  invalid  and  therefore  not  binding  on  non-assent- 
ihg  creditors,  their  only  remedy  against  the  debtor's  estate  would  be 
llirough  the  interyention  of  the  Court  of  Bankruptcy  acting  under  thoee 
sections.  The  Lord  Chancellor,  sitting  in  Bankruptcy  in  Ex  parte  Mor- 
rison, In  re  Clunn,  88  L.  J.  Bank.  47, 10  Jnr.  N.  S.  787,  appears  to 
haye  giyen  permission  to  a  creditor  to  issue  execution  against  a  debUur's 
property  on  the  ground  that  the  deed  registered  was  colourable  and 
fiaudnlent  against  the  creditors,  but  the  point  was  not  taken,  nor  were 
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the  eM68  at  law  cited.  It  was  aaaiiiiMd  that  there  was  aathoritj  in  the 
Coart,  notwithstanding  the  oharaoter  of  the  deed,  to  permit  ezecntion  to 
issne.  Had  the  point  been  taken  and  the  Lord  Chaneellor's  attention 
called  to  the  cases,  and  he  had  then  decided  that  he  had  power  sitting 
in  Bankmptcy  to  give  the  leave  to  issue  ezecntion  against  the  goods  of 
the  debtor,  notwithstanding  the  badness  of  the  deed,  I  should  have 
yielded  to  that  decision  and  considered  this  point  concluded  by  authority. 
The  single  question,  howeyer,  which  we  have  now  to  decide  is,  whether 
ft  certificate  of  the  filine  and  registration  of  AMeed  under  the  hand  of 
the  chief  registrar  and  Uie  seal  of  the  Court,  good  on  the  face  of  it  and 
disclosing  no  objection  to  its  yalidi^,  can  operate  to  excuse  a  sheriff 
who  bona  fide  acts  upon  it,  without  notice  of  any  objection  to  it  and 
without  the  means  of  ascertaining  any,  although  such  deed  be  in  j'^mn 
*faet  invalid  by  reason  of  its  not  being  in  conformity  with  the  pro-  ^ 
Yiaions  of  the  192d  section. 

As  regards  the  debtor,  who  was  a  party  to  the  deed  and  who  has  im- 
posed an  invalid  deed  upon  the  registrar,  it  is  only  just  and  right  that 
80  far  as  he  is  concerned  the  certificate  should  not  protect  him  from 
arrest  or  his  goods  from  seisnre,  and  therefore  the  Courts,  in  refusing 
to  discharge  a  debtor  arrested  under  a  ca.  sa.  out  of  custody  upon  the 
production  of  such  a  certificate  founded  on  an  invalid  deed,  were  fully 
justified.     They  had  the  real  facts  brought  to  their  knowledge,  and  were 

Juite  right  in  concluding  that  the  filing  and  registration  of  an  invalid 
eed  could  give  it  no  validity,  and  that  the  d^tor  was  therefore  not 
protected  from  arrest.  The  sheriff  who  is  called  upon  to  act  on  the 
instant  has  no  means  of  ascertaining  the  contents  of  the  deed,  or  whe- 
ther the  conditions  of  registration  have  been  complied  with,  or  that  the 
certificate  is  of  no  effect.  Surely  he  must,  in  the  absence  of  all  notice 
to  the  contrary,  give  credit  to  the  certificate,  being  a  document  autho- 
rised and  reauirM  by  the  statute  to  be  given  to  the  debtor,  as  affording 
sufficient  evidence  that  a  deed  conforming  to  the  provisions  of  the  192a 
aection  has  b^n  duly  filed  and  registereo,  and  is  tnerefore  to  be  excused 
in  acting  under  it  as  he  could  have  done  under  a  protection  in 
bankruptcy. 

I  am  not  at  all  prepared  to  decide  that  if  the  creditor  could  affect  the 
sheriff  with  notice  of  the  contents  of  the  deed,  or  of  the  grounds  and 
facts  by  reason  of  which  the  certificate  could  afford  no  protection  to  the 
debtor,  the  sheriff  would  not  then  be  bound  at  his  peril  to  execute  the 


process  of  the  Court ;  and  although  in  actual  practice  the  advantage  to 
the  sheriff  may  be  small  *in  enabling  him  to  determine  for  himself  r^^i^ q 
upon  the  valicuty  of  such  a  deed,  still  the  anomaly  would  be  got  ^ 


rid  of  requiring  him  to  act  in  defiance  of  such  a  certificate  without  the 
means  of  knowledge  whether  it  was  good  or  bad.  It  is  not,  however, 
necessary  to  decide  that  question,  nor  whether  the  Court  of  Bankruptcy 
has  power  to  cancel  the  registration  of  an  invalid  deed.  I  am  strongly 
inclined  to  think  that  it  has,  but  my  judgment  does  not  depend  upon 
that  suggestion,  but  upon  the  object  whicn  I  conceive  the  Legislature 
had  in  view  in  the  sections  under  consideration. 

No  other  question  was  made  in  the  argument  before  us,  and  it  was 
stated  by  Mr.  BayliB  that  the  declaration  was  drawn  in  this  unusual  form, 
setting  out  the  facts  specially  for  the  express  purpose  of  raising  the  real 
question  between  the  parties.    It  is  therefore  unnecessary  to  consider 
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any  other  point  which  tniefat  arise  on  the  pleadings,  the  more  especially 
as  any  amendment  would  naye  been  permitted  by  the  Court  which  might 
have  been  necessary  in  case  any  other  point  had  been  made. 

I  am  of  opinion  therefore,  with  great  diffidence,  seeine  that  my  opinion 
differs  from  that  of  my  Lord  Chief  Justice,  that  our  judgment  should  be 
for  the  defendant. 

Crompton,  J. — The  question  argued  before  us  in  this  case  was,  whe- 
ther a  sheriff  was  liable  in  an  action  for  an  escape  for  having  discharged 
a  debtor  taken  on  a  ca.  sa.  upon  the  production  by  him  of  a  certificate 
under  the  198th  section  of  The  Bankruptcy  Act,  1861,  24  &  25  Vict.  c. 
184,  signed  by  the  registrar  and  purporting  that  a  deed  according  to 
the  192d  section  had  been  duly  registered. 

*741  *^  think  we  cannot  hold  the  sheriff  liable  for  obeying  what 
^  appear  to  me  to  be  the  directions  of  the  Act  binding  upon  him.  I 
think  the  effect  of  the  enactment  is  that  the  certificate  is  to  be  the  evi- 
dence of  the  execution  of  a  valid  deed  upon  which  the  sheriff  is  to  act 
by  discharging  the  party.  The  great  hardship  upon  the  sheriff,  who 
cannot  possibly  know  and  has  no  means  of  ascertaining  many  matters 
connected  with  the  deed,  and  who  is  called  upon  to  act  immediately  upon 
the  production  of  the  document  and  receiving  a  copy,  is  obvious,  and 
was  pointed  out  on  the  argument  as  it  has  been  in  several  cases  of  the 
same  kind ;  and  though  there  are  many  cases  in  which  the  sheriff  has 
been  put  in  great  jeopardy  where  he  could  not  know  the  true  state  of 
facts  upon  which  he  was  called  to  act,  in  many  of  which  cases  he  has 
been  relieved  by  statute,  still  the  situation  in  which  the  sheriff  would  be 
placed  is,  as  observed  by  the  Court  in  several  similar  cases,  a  strong 
reason  for  a  construction  being  put  on  the  enactment  which  would  pre- 
vent so  great  a  hardship  upon  him. 

The  first  branch  of  the  198th  section  protects  the  debtor's  person  and 
property  from  process  where  ^'such"  deed  has  been  registered,  and  I 
think  that  this  must  be  taken  to  mean  a  deed  vaUd  both  as  to  the  fact 
of  execution  by  the  three-fourths  of  the  creditors  and  as  to  the  provisions 
in  the  deed.  But  there  follows  at  the  end  of  the  clause  a  provision  that 
the  registrar's  certificate  of  the  registration  of  such  deed  shall  be  avail- 
able for  the  debtor  as  a  protection  in  bankruptcy.  By  the  first  branch 
of  the  198th  section  the  execution  by  the  three-fourths  of  the  creditors 
of  a  valid  deed  prevents  any  process  against  either  the  body  or  goods 
^T')!   t^^i^g  ^^^^  available  to  the  creditor  without  the  leave  of  the  Court 

^  *o(  Bankruptcy.  The  estate  being  in  such  case,  by  the  provisions 
of  the  197th  section,  subject  to  the  jurisdiction  in  bankruptcy,  this  im- 
munity from  process  against  the  goods  or  person  would  be  finals  subject 
to  the  leave  of  the  Court  of  Bankruptcy,  and  would  not  be  in  the  nature 
of  an  interim  protection.  According  to  this  provision,  however,  the* 
debtor  would  only  be  protected  where  the  deed  is  valid  as  to  its  provi- 
9ions,  and  has  been  executed  by  three-fourths  of  the  creditors,  of  neither 
of  which  matters  can  the  sheriff  in  general  have  any  knowledge.  The 
Legislature,  however,  at  the  end  of  the  section,  makes  a  further  provi- 
sion, and  proceeds  to  enact  that  the  certificate  of  the  registrar  that  such 
a  deed  so  executed  has  been  registered  shall  have  the  effect  of  a  protec- 
tion in  bankruptcy  for  the  person  of  the  debtor.  Great  difficulty  arises' 
from  the  mode  of  legislation  by  reference  to  the  provisions  of  former 
Acts  of  Parliament,  which  frequently  are  framed  so  as  not  to  fit  or  be 
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adapted  to  tlie  nature  of  the  case, — the  subject  of  the  new  enactments. 
The  protection  in  bankruptcy  was  to  be  available  whilst  the  bankrupt 
iras  going  to  and  returning  from  the  Court  for  examination,  and  for  such 
farther  time  as  the  Commissioner  should  endorse  on  the  summons,  and 
the  sheriff  would  see  at  once,  from  the  summons  and  from  the  extended 
time,  for  how  long  the  bankrupt  was  protected.  It  was  strictly  an 
interim  protection.  The  corresponding  protection  under  the  new  Act, 
however,  shows  no  limit  as  to  the  time  during  which  the  debtor  is  to  be 
protected,  and  no  mode  is  pointed  out  by  the  statute  by  which  that  pro- 
tection, on  its  face  a  lasting  one,  could  be  taken  away  from  the  debtor ; 
and  there  certainly  would  be  sreat  difficulty,  as  suggested  on  the  argu- 
ment, if  a  Court  of  law  held  the  deed  *bad  when  pleaded  in  bar,  r«ij/» 
and  an  execution  went  against  the  person  of  the  debtor,  and  the  ^ 
debtor  were  to  produce  the  certificate  as  a  statutory  protection.  It  may 
be  that  the  Court  of  Bankruptcy  might  have  the  power  to  interfere  with 
the  registration  of  the  deed  and  of  ordering  the  cancellation  of  the  docu- 
ment, for  though  the  Court  of  Bankruptcy  would  have  no  power  of  deal- 
ing  with  the  estate  in  the  case  of  an  invalid  deed,  it  might  still  have  the 
power  of  cancelling  the  registration,  the  act  of  its  officers,  in  like  man- 
ner as  the  Lord  Chancellor  had  formerly  the  power  of  superseding  a 
eommission  of  bankruptcy,  or  the  protection  might  possibly  be  deemed 
to  enure  only  whilst  the  proceedings  under  the  arrangement  were  going 
on  in  analogy  to  the  bankruptcy  protection.  When  the  Court  of  Bank- 
mptcy  gives  leave  to  execute  process,  as  in  the  case  of  a  debtor  not  pay- 
ing his  composition,  the  sheriff  might  be  informed,  either  by  notice  or  on 
the  face  of  the  process,  that  it  was  by  order  of  the  Court,  and  in  every 
case  it  may  be  that  a  formal  notification  of  the  deed  being  bad  or  having 
been  held  bad  might  operate  so  as  to  compel  him  to  proceed.  However 
this  may  be,  I  think  that  the  meaning  of  the  Act  and  of  the  reference 
which  embodies  the  former  enactments  as  to  the  protection  in  bankruptcy 
is  that  the  debtor  shall  be  protected  in  a  certain  state  of  facts,  and  that 
the  sheriff  shall  act  on  the  certificate  as  the  evidence  of  such  facts. 

But  it  is  said  that  there  is  a  great  difficulty  in  the  way  of  this  con- 
struction by  reason  of  the  decisions  by  which  the  Courts  have  held  that 
the  meaning  of  "  such,"  in  the  second  branch  of  the  198th  section,  is 
*^a  valid  deed,"  and  that  if  not  valid  the  certificate  is  of  no  more  value 
than  the  deed,  and  so  that  the  debtor  is  not  protected.  ^Certainly  p^,-. 
it  has  been  held  by  the  Courts  on  motions  for  discharge,  and  I  ^ 
believe  by  all  the  Judges  at  chambers  before  whom  applications  for  dis- 
charge have  been  brought,  tha.t  the  debtor  has  no  right  to  be  discharged 
if  the  deed  be  invalid ;  and,  as  sect.  198  states  that  the  certificate  is  to 
be  available  to  the  debtor,  it  is  said  that  it  can  only  be  available  to  the 
sheriff  if  it  be  such  a  certificate  as  is  available  for  the  debtor.  In 
Thomas  v.  Hudson,  16  M.  k  W.  885,  however,  the  Court  of  Exchequer 
Chamber  held  the  officer  protected,  although  they  assumed  for  the  pur- 
pose of  the  judgment  that  the  Commissioners  of  Bankruptcy  had  no 
power  to  discharge  the  debtor  from  the  damages  for  the  tort,  to  which 
on  that  supposition  he  clearly  remained  liable ;  and  in  other  cases  under 
the  Bankruptcy  Acts  the  whole  jurisdiction  might  be  said  to  fail  where 
there  was  no  act  of  bankruptcy,  just  as  in  the  case  where  the  deed,  the 
foundation  of  the  quasi  bankruptcy,  turns  out  to  be  invalid.  But  for 
the  decisions  under  the  present  Act  of  Parliament  it  might  have  been 
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doubted  whether  the  certificate  wm  not  intended  by  the  Leffislature  to 
be  %  pioteetioa  to  the  debtor  even  where  the  deed  tamed  out  to  be 
inTftlia,  they  apparently  thinkioff  that  such  a  protection  as  an  interim 
protection  in  bankruptcy  wonld  oe  applicable  to  the  new  ease  of  a  deed 
which  is  to  haye  the  effect  of  creating  a  kind  of  private  bankmptcy. 
The  same  oonstmction  might  be  given  to  the  word  ^^such"  in  both 
branches  of  the  clause,  by  construing  the  earlier  part  to  mean  that  after 
such  deed,  t.  e.  a  valid  deed,  was  registered,  the  person  and  property 
should  be  exempt  from  process  except  by  leave  of  the  Court,  and  1^ 
*781  ^'^B^i'vi^S  ^®  latter  branch  as  saying  that  the  certificate  *of 

J  «« such*'  a  deed  being  registered,  that  is  the  certificate  that  a  valid 
deed  has  been  registered,  was  to  be  a  protection  to  the  person.  The 
Courts,  however,  have  thought  that  where  the  deed  is  made  out  to  bo 
invalid,  the  debtor  is  not  protected  even  to  the  extent  of  the  limited 
protection  of  the  latter  branch,  but  they  have  not  decided  that  the 
sheriff  may  not  be  excused  for  acting  upon  the  document  which  the 
Leffislature  points  out  as  the  evidence  upon  which  he  is  bound  to  act 
under  severe  penalties  and  heavy  responsibility.  In  Ilderton  v,  Jewell, 
14  C.  B.  N.  S.  665  (S.  C.  L.  B.  vol.  108),  the  Common  Pleas  held  that 
the  bail  could  not  set  up  a  certificate  of  a  bad  deed  as  a  defence  against 
an  action  on  their  undertaking  to  render  their  principal,  and  that  deci- 
sion was  confirmed  in  the  Exchequer  Chamber,(a)  though  I  think  the 
case  was  not  much  argued  in  the  Exchequer  Chamber  upon  this  point. 
I  should  pay  great  respect  to  these  decisions  of  the  Courts  and  Judges 
on  application  to  discharge  prisoners,  though  being  decisions  on  motion 
and  not  liable  to  review  by  a  Court  of  error  they  are  not  according  to 
modern  practice  binding  to  the  same  extent  as  decisions  against  which 
an  appeal  lies.  It  may  be,  both  as  relates  to  these  decisions  and  to  the 
decision  of  the  Courts  in  die  case  of  the  recognisances  of  bail,  that  the 
Courts  may  have  thought  that  the  debtor,  by  whose  negligence  or  fraud 
a  deed  has  been  registered  not  really  executed  by  the  required  propor- 
tion of  bonft  fide  creditors  or  by  whom  conditions  so  unreasonable  as  to 
render  the  deed  invalid  have  been  inserted,  has  no  right  to  rely  on  it  as 
a  protection.  It  may  have  been  thought  a  sufficient  answer  as  against 
him,  to  his  primfi  facie  case  of  the  certificate  of  registration,  that  his 
*7d1  ^®^'  propounded  by  him,  is  invalid  whilst  *the  sheriff  may  be 

-I  protected  by  the  certificate,  on  the  evidence  of  which  he  seems 
compelled  to  act  without  the  means  of  or  the  time  for  inquiry. 

I  do  not  think  that  we  are  bound  by  any  authority  to  hold  that  the 
officer  of  the  Court  acting  under  the  express  direction  of  the  Act  of 
Parliament  is  not  excused.  He  acts  under  a  document  which,  whether 
judicial  or  not  in  the  strict  sense  of  the  word,  is  a  document  which  is 
the  act  of  the  Court  just  as  much  as  a  writ  which  protects  the  sheriff. 
It  is  sealed  with  the  seal  of  the  Court,  and  bears  the  signature  of  the 
registrar,  and  this  authentication  seems  intended  as  a  notification  to  the 
sheriff,  who  would  otherwise  be  placed  in  so  much  difficulty.  Whether 
strictly  judicial  or  not  the  document  is  declared  by  the  Legislature  to 
have  the  effect  of  a  protection  in  bankruptcy,  which  has  been  held  judi- 
cial. I  own  that  I  am  at  present  inclined  to  doubt  whether  the  Legis- 
lature did  not  intend  the  certificate  to  be  a  temporary  protection,  at 
least  to  the  quasi  bankrupt,  as  well  as  imperative  upon  the  sheriff,  but 

(•)  AflfflMd  Id  trror,  1«  0.  B.  N.  8. 14S  (B.  C.  L.  B.  toL  111). 
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giving  fall  effect  to  tke  deoisions  that  the  debtor  is  only  to  be  diaoharged 
or  protected  if  the  deed  be  valid,  still  the  Act  of  rarliament,  if  the 
deed  turn  oot  Tslid,  dearly  gives  the  debtor  the  protection  and  renders 
the  sheriff  liable  to  the  severe  consequences  of  refasing  to  act  upon  the 
evidence  of  the  certificate.  He,  being  on  that  supposition  liable  if  the 
deed  is  valid,  seems  to  me  to  be  required  to  act  vpon  the  assumption 
that  the  certificate  shows  that  a  valid  deed  hae  been  executed,  and  he  is 
required  to  act  immediately  on  the  production  of  the  certificate  and  the 
receipt  of  the  copy  without  having  any  opportunity  of  inouiry.  If  the 
statute  says,  *^  obey  this  document,"  and  allows  no  time  for  inquiry,  it 
seems  *very  difficult  to  say  that  the  sheriff  is  liable  for  obeying  t-^qq 
the  directions  of  the  Legislature.  '- 

My  judgment  proceeds  on  the  ground  that  the  Legislature  appears  to 
M0  to  have  pointed  out  the  document  in  question  as  the  one  on  which 
the  sheriff  is  to  act,  at  all  events  until  he  has  notice  of  the  invalidity 
of  the  deed ;  and  I  think  him  excused  by  the  Legislature  directing  him 
not  to  persist  in  executing  the  process  if  such  document  be  produced, 
juBt  as  he  is  where  the  plaintiff  himself  has  directed  him  not  to  execute 
the  process.  I  cannot  construe  the  act  of  the  Legislature  as  iinpodng 
so  monstrous  a  hardship  upon  the  sheriff  as  to  direct  him,  under  severe 
penalties,  to  act  upon  the  production  of  the  document,  and  yet  to  leave 
him  liable  in  so  acting  as  for  a  breach  of  duty  if  it  should  turn  out  that 
circumstances  of  which  he  can  have  no  knowledge  have  made  invalid 
the  deed  on  which  the  certificate  is  founded.  The  Legislature  throws 
upon  the  registrar,  as  the  officer  of  the  Court,  the  responsibility  of  see- 
ing that  the  requisite  proportion  of  creditors  have  signed,  and  he  has 
the  affidavit  before  him  of  that  fact,  and  he  has  also  the  deed  before 
him  from  which  he  is  to  make,  in  his  book  of  registry,  a  short  statement 
of  the  nature  and  effect  of  the  deed.  The  sheriff,  being  required  to  act 
merely  on  the  production  and  having  a  copy  of  the  certificate  of  the 
r^stration,  has  no  means  of  testing  its  validity,  either  in  point  of  fact 
or  law.  The  Legislature  would  be  putting  him  in  a  worse  position  than 
in  the  ordinary  case  of  difficulty  of  a  sneriff,  who  can  inquire,  and 
whose  duty  it  was  in  many  cases  at  common  law  to  inquire,  into  the 
validiQr  of  documents.  Here  the  Legislature  in  effect  taxes  from  him 
all  ^opportunity  of  inquiry  and  directs  what  is  his  duty  on  pro-  t-^o^ 
duction  and  receipt  of  a  copy  of  the  certificate.  It  seems  to  me  ^ 
that  the  Legislature  Jiave  said  that  the  document  in  question  is  to  be 
evidence  that,  ^^such"  valid  deed  has  been  duly  executed,  upon  which 
Ae  sheriff  is  required  to  act,  and  that  in  effect  he  is  prevented  by  the 
L^islature  from  inquiring  farther,  and  is  compelled  to  act  at  once  upon 
that  evidence,  at  all  events  unless  he  has  some  knowledge  or  notification 
of  the  badness  of  the  deed.  I  think,  therefore,  we  ought  to  hold  that 
the  sheriff  in  the  case  at  bar  was  justified  in  discharging  the  debtor, 
who  produced  the  certificate  of  the  registrar  in  due  form  that  such  a 
deed  had  been  executed,  although  the  deed' afterwards  turned  out  to  be 
invalid. 

As  the  whole  record  is  before  us  on  the  demurrers  and  as  it  is  not 
unlikely  that  this  case  may  be  carried  into  a  Court  of  error,  I  have 
thought  it  worth  while  to  consider  whether  the  defendant's  case  might 
be  held  deficient,  on  the  ground  that  it  does  not  appear  on  the  record 
that  there  is  any  answer  to  that  part  of  the  declaration  which  states, 
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that  tbe  sheriff  made  a  false  return  in  stating  in  his  return  that  there 
was  a  valid  deed,  and  that  the  debtor  was  not  found  in  his  bailiwick. 
Supposing  the  false  return  to  be  a  substantive  cause  of  action  in  itself, 
notwithstanding  the  breach  of  duty,  the  foundation  of  the  charge,  be 
answered,  and  supposing  that  we  could  not  construe  the  plea  distribu- 
tively,  we  ought,  I  think,  under  the  circumstances  to  make  such  an 
amendment  as  would  divide  the  declaration,  and  give  judgment  as  to  the 
main  part  for  the  defendant,  and  leave  the  plaintiff  to  get  his  damages 
Higo-i  for  the  false  return,  which  would  seem  primfi  facie  at  *least  to  be 
"-J   merely  nominal,  if  the  defendant  were  protected  for  discharging 
the  debtor.     I  think  however  that  the  case  falls  under  the  authority  of 
Wylie  V.  Birch,  4  Q.  B.  566  (E.  C.  L.  R.  vol.  45).     The  whole  decla- 
ration really  forms  one  ground  of  complaint,  as  explained  by  Alderson, 
B.,  in  Lewis  v.  Alcock,  3  M.  &  W.  188,  190,  cited  in  Wylie  v.  Birch, 
p.  573,  where  he  says  ^'  The  falsehood  of  the  return  is  the  conclusion 
of  law,  if  the  facts  stated  in  the  inducement  are  true."     And  I  think 
Ihat  a  plea  answering  the  inducement  or  foundation  answers  the  whole 
action.     The  insertion  of  the  untrue  statement  that  the  deed  was  valid 
in  the  ptesent  case,  seems  no  more  fatal  to  the  plea  than  was  the  allega- 
tion of  the  statement  in  the  plea  in  Wylie  v.  Birch,  that  the  goods 
remained  in  the  sheriff's  hands  for  want  of  buyers,  and  I  do  not  see 
that  there  was  any  difficulty  in  making  a  good  return  by  showing  the 
production  of  the  certificate  and  givin?  a  copy,  supposing  those  facts 
amount  to  a  defence ;  and  at  all  events  Wylie  v.  Birch  appears  to  me  to 
show  that  where  the  sheriff  answers  the  supposed  default  in  executing 
the  process,  the  false  return  gives  no  right  of  action  for  nominal  dam- 
ages, and-  that  the  false  immaterial  statement  does  not  vitiate  the  good 
part  of  the  plea.     It  should  be  observed  that  this  point  was  not  taken 
on  the  argument ;  and  indeed  as  the  declaration  was  framed,  as  stated 
by  the  plaintiff's  counsel,  in  an  unusual  way  for  the  purpose  of  raising 
upon  the  record  the  real  question  argued  before  us  (it  not  being  in  the 
usual  form  for  an  escape,  but  proceeding  to  set  out  the  expected  defence 
and  to  answer  it  by  anticipation,  so  as  to  make  the  real  ground  of  the 
complaint  as  to  the  false  return  depend  on  the  precedent  matter),  it 
*831  ^^^^  hardly  have  been  fair  to  raise  such  a  *point  for  the  purpose 
^  of  obtaining  nominal  damages;    and  if  it  had  been  raised  and 
could  have  been  substantiated,  we  ought,  I  think,  to  have  amended  as 
before  suggested  in.  this  respect,  as  well  as  with  regard  to  other  objec- 
tions which  might  possibly  be  made  to  the  plea  in  some  views  of  the 
case.     I  think  therefore  that  we  should  treat  the  question  as  it  was 
argued  before  us,  and  that  our  judgment  on  this  record  should  be  for 
the  defendant. 

GocKBURN,  C.  J. — This  is  an  action  brought  aeainst  the  defendant  as 
undersheriff  of  Montgomeryshire,  acting  after  the  death  of  the  sheriff 
under  stat.  3  6.  1,  c.  15,  s.  8,  for  an  escape  and  false  return  to  a  writ 
of  ca.  sa.  issued  against  one  W.  Baird;  the  matter  of  the  alleged  false 
return  being  that  the  said  W.  Baird,  who  had  been  arrested  on  the  writ 
and  set  at  large,  was  by  the  effect  of  the  198  th  section  of  the  Bank- 
ruptcy Act,  1861,  24  &  25  Vict.  c.  134,  protected  by  a  certificate  given 
under  the  193d  section,  on  the  registration  of  a  deed  of  composition 
entered  into  between  Baird  and  certain  of  his  creditors,  and  intended 
t<v.take  effect  under  the  192d  section.     The  deed  in  question  is  set  forth 
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on  tbe  record,  and  is  admitted  to  be  invalid  as  against  a  non-assenting 
creditor  bj  reason  of  its  imposing  unreasonable  terms ;  and  the  ques- 
tion for  our  decision  on  the  demurrer  to  a  plea  of  jastification  is  whether 
a  certificate  given  on  the  registration  of  such  an  invalid  deed  will  be  a 
justification  to  a  sheriff  in  an  action  by  the  execution-creditor  for  an 
escape  and  false  return.     I  am  of  opinion  that  it  will  not. 

It  is  now  fully  settled  by  a  series  of  decisions  that  a  composition- 
deed  intended  to  take  effect  under  the  *192d  section,  if  it  con*  t-i^qa 
tains  terms  which  are  unequal  or  unreasonable,  will  not,  though  ^ 
registered  according  to  section  193,  avail  to  bar  an  action  against  the 
debtor  at  the  suit  of  a  non-assenting  creditor,  the  construction  put  by 
the  Courts  on  that  section  by  implication  being  that  it  must  be  taken  to 
have  been  intended  by  the  Legislature  that  temns  which  were  equal  and 
reasonable  should  alone  be  compulsorily  binding  on  those  who  are  not 
parties  to  such  deed.  It  being  thus  settled  that  a  composition-deed  con- 
taining unequal  or  unreasonable  terms  is  not  binding  on  a  non-assenting 
creditor,  as  not  fulfilling  the  requirements  of  the  192d  section,  it  fol- 
lows that  on  such  a  deed  a  non-assenting  creditor  is  not  brought  within 
the  jurisdiction  of  the  Court  of  Bankruptcy  under  the  197th  section, 
and  is  not  therefore  under  the  necessity  of  resorting  to  the  administra- 
tion of  the  debtor's  estate  under  this  process  of  quasi  bankruptcy  for 
the  satisfaction  of  his  claim.  For,  the  section  in  question  not  only 
expressly  refers  to  a  deed  operative  under  the  192d  section  by  using 
the  term  ''such  deed,*'  but  it  refers  in  terms  to  the  creditor  who  are 
''  parties  to  such  deed,  or  who  have  assented  thereto  or  are  bound  there- 
by." As  the  section  thus  excludes  those  creditors  who,  not  being  parties 
to  the  deed,  are  not  bound  by  it,  which  in  the  case  of  an  invalid  deed 
would  be  those  who  have  neither  executed  nor  assented  to  it,  the  section 
can  have  no  application,  and  the  Court  of  Bankruptcy  can  have  no 
jurisdiction,  in  the  case  of  creditors  so  circumstanced.  This  being  so 
with  regard  to  the  197th  section,  it  seems  to  follow  as  a  necessary  con- 
sequence that  the  198th  section  can  also  have  no  application  in  the  case 
of  a  creditor  not  bound  by  the  deed.  The  effect  of  this  "^section  r^roc 
is  to  prohibit  execution  against  the  effects  or  person  of  the  debtor  ^ 
by  a  creditor,  except  by  the  leave  of  the  Court  of  Bankruptcy ;  with  a 
further  provision  that  a  certificate  of  the  filing  and  registering  of  the 
deed  under  the  hand  of  the  chief  registrdr  and  the  seal  of  the  Court 
shall  be  available  to  the  debtor  for  all  purposes  as  a  protection  in  bank- 
ruptcy. But  the  section  speaks  of  the  deed  as ''such"  deed,  which 
most  be  taken  to  mean  such  a  deed  as  would  be  operative  under  the 
192d  and  197th  sections.  "  Such  deed,"  says  Erie,  C.  J.,  in  Ilderton  v. 
Jewell,  14  C.  B.  N.  S.  665,  676  (E.  C.  L.  R.  vol.  108),  "  means  a  valid 
deed."  It  would  be  in  the  highest  degree  inconsistent  to  leave  the  cred- 
itor, who  is  not  bound  by  the  deed,  nor  subject  to  the  jurisdiction  of 
the  Court  of  Bankruptcy,  at  liberty  to  bring  his  action  and  recover 
judgment  against  the  debtor,  and  then  prevent  him  from  reaping  the 
fruit  of  his  judgment  by  execution  thereupon.  It  was  urged  indeed  in 
the  argument  on  the  demurrers,  that  a  creditor  who  had  obtained  a  judg- 
ment might  resort  to  the  Court  of  Bankruptcy  for  leave  to  issue  execu- 
tion. But  this  assumes  that  the  Court  of  Bankruptcy  has  in  the  case 
of  an  invalid  deed  jurisdiction  over  a  creditor  not  bound  by  the  deed-; 
the  contrary  of  which  position  has  been  shown.     Such  an  application 
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«      ■ 

<m  the  part  of  a  creditor  so  circumstanced  woald  of  course  be  grounded 
on  the  invalidity  of  the  deed.  But,  as  we  have  seen,  the  validity  of 
the  deed  is,  as  regards  the  non-assenting  creditor,  the  foundation  of  the 
Court's  jurisdiction  in  respect  of  such  creditor.  How,  then,  under  such 
circumstances  can  such  an  order  be  necessary  ? 
fiome  little  difficulty  is  perhaps  created  by  the  provision  that  execu- 

^861  ^^^^  ^^^'^  ^^^  ^^^°^  '*  without  leave  of  *the  Court."  For,  as  a 
-'  creditor  bound  by  the  deed  would  also  be  bound  by  the  provisions 
of  the  197th  section,  and  would  therefore  be  barred  from  bringing  an 
action  against  the  debtor,  and  would  be  compelled  to  resort  to  the  Court 
of  Bankruptcy  to  receive  his  share  of  the  estate,  it  may  be  urged  that 
this  provision  could  only  apply  to  a  creditor  who  by  reason  of  not  being 
bound  by  he  deed  was  entitled  to  proceed  against  the  debtor.  But, 
although  at  first  sight  there  would  appear  to  be  some  inconsistency  be* 
tween  the  enactment  of  the  197th  section,  which  drives  the  creditor 
under  a  valid  deed  to  his  remedy  in  bankruptcy,  and  the  construing  the 
power  given  to  the  Court  by  the  198th  section  of  enabling  the  creditor  to 
issue  execution  in  an  action  as  applicable  to  the  case  of  a  valid  deed ;  yet, 
as  it  seems  to  me,  the  better  view,  and  the  one  which  will  best  consist  with 
the  construction  to  be  put  on  the  other  sections  of  the  Act  is  that  the 
intention  and  effect  of  this  provision  is  to  empower  the  Court  of  Bank- 
ruptcy, under  very  special  circumstances,  to  enable  even  a  creditor, 
bound  by  a  valid  deed,  to  proceed  to  execution  against  the  debtor. 
Thus,  in  the  case  of  Ex  parte  Morrison,  In  re  Clunn,  88  L.  J.  Bank. 
47,  10  Jur.  N.  S.  787,  the  Lord  Chancellor,  on  an  appeal  in  Bank- 
ruptcy, allowed  a  creditor  to  take  out  execution,  where  it  appeared  that 
the  deed,  though  otherwise  satisfying  the  requirements  of  the  192d 
section,  had  been  executed  for  the  express  purpose  of  defeating  the 
creditor,  who  had  already  brought  his  action  and  recovered  judgment. 
The  provision  is  therefore  as  it  seems  to  me  quite  consistent  with  the 
position  that,  in  the  case  of  an  invalid  deed,  the  Court  has  no  jorisdic- 
*871  ^'^"'  ^^^  ^^^^  ^consequently,  execution  may  be  issued  without 
^   reference  to  its  authority. 

For  these  reasons  I  consider  it  clear  that  in  the  case  of  an  invalid 
deed  execution  may  issue  against  the  goods  of  the  debtor,  notwithstand- 
ing the  198th  section. 

Indeed,  in  the  course  of  the  discussion,  Mr.  Mellwk,  who  argued  for 
the  defendant,  being  pressed  by  the  observations  of  the  Court,  felt  con- 
strained to  concede  the  point  as  to  execution  against  the  goods,  but 
endeavoured  to  distinguish  as  to  execution  against  the  person,  relying 
upon  the  concluding  part  of  the  sectiqn,  which  gives  to  the  debtor,  on 
the  production  of  the  certificate,  all  the  protection  which  an  adjudica- 
tion in  bankruptcy  would  afford.  It  appears  to  me  that  no  distinction 
can  be  made  in  this  respect.  The  prohibition  to  issue  execution  against 
the  person  occurs  not  only  in  the  same  section  as  that  which  prohibits 
execution  aeainst  the  goods,  but  also  in  the  same  sentence ;  and  the 
same  principle  and  the  same  reasoning  apply  equally  to  both.  Nor  can 
it  be  supposed  that  the  Legislature  intended  to  distinguish  between 
execution  against  the  goods  and  execution  against  the  person,  and  to 
give  protection  to  the  person  of  the  debtor  where,  by  reason  of  the 
invalidity  of  the  deed,  the  whole  matter  was  not  brought  within  the 
operation  of  the  bankrupt  law,  and  the  property  of  the  debtor  remained 
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liable  to  be  taken  in  execution  under  legal  process.  Even  in  the  absence 
of  anthoritj,  I  should  be  prepared  to  hold  that  execution  might  issue 
against  the  person  in  such  a  case.  But  the  question  has  been  three 
times  before  the  Courts^  and  in  each  instance  it  was  held  that  the  person 
of  the  debtor  was  not  privileged  from  arrest.  In  Dewhurst  v.  Kershaw, 
1  H.  &  C.  726,  *the  Court  of  Exchequer  refused  to  discharge  a  p^^g 
debtor  who  had  received  a  certificate  on  the  registration  of  an  ^ 
invalid  deed.  In  Ilderton  v.  Jewell,  14  G.  B.  N.  S.  665  (E.  C.  L.  R. 
vol.  108),  the  Court  of  Common  Pleas  held  that  a  certificate  given  under 
such  circumstances  afforded  no  protection  in  an  action  against  bail  who 
had  undertaken  to  render  a  debtor  in  the  Lord  Mayor's  Court.  Erie, 
C.  J.,  in  giving  judgment,  sajrs  (p.  675),  ''  A  certificate  given  in  respect 
of  a  void  deed  gives  no  protection.  ^  Such  deed'  means  a  valid  deed. 
The  certificate  is  as  void  as  the  deed  itself."  Again,  in  Leigh  v. 
Pendlebury,  15  C.  B.  N.  S.  815  (E.  C.  L.  R.  vol.  109),  the  Court  of 
Common  Pleas  held  that  a  debtor  who  had  received  a  certificate,  and 
had  been  taken  in  execution,  was  not  entitled  to  be  discharged  out  of 
castodj.  We  must  therefore  take  it  as  now  settled  by  authority  bind- 
ing upon  us  that  a  certificate  given  on  the  registration  of  an  invalid 
deed  affords  no  protection  to  a  debtor  against  execution  against  his 
persoD,  any  more  than  against  his  goods. 

But  it  is  said  that,  though  a  certificate  given  on  the  registering  of  an 
invalid  deed  will  be  inoperative  to  protect  the  debtor  from  arrest,  it 
may,  nevertheless,  be  available  to  the  sheriff  in  a  plea  of  justification  in 
an  action  for  an  escape  or  for  a  false  return.  Such  a  position  is,  in  my 
opinion,  untenable.  When  once  it  is  established  that  the  198th  section 
affords  no  immunity  from  arrest  where  a  certificate  has  been  given  on 
an  invalid  deed,  but  that  on  the  contrary,  the  judgment  creditor  is  enti- 
tled to  issue  his  execution,  and  that  the  certificate  affords  no  protection 
to  the  debtor  if  the  sheriff  thinks  proper  to  disregard  it,  it  seems  to  me 
to  follow  as  a  necessary  consequence  tnat  the  sheriff  is  bound  *to  t-i^oq 
execute  the  process.  For  the  prohibition  to  the  sheriffs  officer  ^ 
to  arrest  the  debtor,  which  is  involved  in  the  concluding  passage  of  the 
198th  section,  which  extends  to  the  debtor  the  protection  which  bank- 
ruptcy would  have  given,  is  obviously  ancillary  only  to  the  immunity 
from  process  conferred  by  the  earlier  part  of  the  enactment.  And  it 
appears  to  me  to  be  a  startling  inconsistency  to  say  that  the  certificate, 
being  void  for  its  primary  purpose,  shall  yet  be  valid  for  a  subordinate 
one ;  and  having  been  intended  as  a  protection  to  the  debtor  against  the 
sheriff  in  the  execution  of  legal  process,  shall,  while  it  wholly  fails  to 
protect  the  party  for  whose  benefit  it  was  designed,  yet  protect  the 
sheriff  against  whom  it  was  intended  to  take  effect.  It  seems  to  me  a 
contradiction  in  terms  to  say  that  the  judgment  creditor  is  entitled  to 
have  execution  against  the  person  of  the  debtor,  the  latter  not  being 
privileged  from  arrest,  and  at  the  same  time  to  say  that  the  sheriff  can 
nevertheless  justify  the  not  executing  the  process  against  the  debtor. 
It  is  the  right  of  the  suitor,  who  has  obtained  judgment  and  taken  out 
execution,  to  have  the  process  of  the  Court  executed.  If  the  sheriff 
fails  herein,  and  proceeaings  are  taken  against  him  by  the  creditor,  it 
seems  to  me  that,  in  the  absence  of  a  statutory  indemnity  against  such 
an  action,  he  can  only  defend  himself  by  showing  either  that  the  execu- 
tion of  the  writ  was  impossible  or  that  the  debtor  was  privileged  by  lav 
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from  arrest.  Although  it  may  be  granted  that  the  order  or  other  act 
of  a  court  of  competent  jurisdiction  affording  protection  to  the  debtor, 
though  founded  in  error,  will  still  justify  the  sheriff  in  not  arresting  or 
detaining  the  debtor,  I  am  at  a  loss  to  see  how  an  instrument  wht^h  is 
*<)01  ^^^^  ^^^  ^^^  purpose  of  giving  protection  to  the  debtor  *can  jus- 
-■  tify  the  sheriff  in  liberating  the  debtor  and  returning  that  he  was 
not  liable  to  be  arrested. 

And  here  it  may  be  not  unimportant  to  observe  that  the  return  made 
in  this  case  is  clearly  untrue,  inasmuch  as  the  debtor  was  certainly  not 
entitled  to  protection.  And  though  it  is  true  that  the  substantial  cause 
of  action  in  such  a  case  is  the  non-execution  of  the  process,  and  not  the 
false  return,  yet  it  appears  to  me  by  no  means  an  imperfect  test  of  the 
legality  of  the  proceeding  of  the  sheriff  in  not  executing  the  process 
that  the  return  to  the  writ  is  untrue.  Still  more  strikingly  would  this 
be  so  if  no  good  return  under  the  circumstances  of  the  case  could  be 
made.  Now,  I  am  at  a  loss  to  see  what  return  could  have  been  made  in 
this  case  which  would  have  been  good  in  law,  inasmuch  as  the  sheriff 
cannot  say  either  that  the  debtor  was  entitled  to  protection,  or  that  the 
sheriff  was  bound  by  the  certificate. 

No  doubt,  if  the  Legislature,  notwithstanding  the  inconsistencies 
which  must  result  from  such  a  provision,  has  enacted  that  the  sheriff  shall 
respect  the  certificate  of  registration  without  reference  to  its  validity  or 
invalidity,  the  existence  of  production  of  the  certificate  will  be  sufficient 
justification  for  not  arresting  or  for  discharging  the  debtor.  But  I  should 
certainly  look  for  some  express  enactment  to  this  effect,  before  I  could 
give  credit  to  the  Legislature  for  having  intended  to  bring  about  such  an 
anomalous  state  of  things  as  that  to  which  I  have  referred.  Now,  far 
from  finding  anything  in  the  language  of  the  198th  section  which 
amounts  to  a  direction  to  the  sheriff  to  respect  a  certificate  without  re- 
ference to  its  validity,  I  cannot  but  think  that,  when  that  section  is  care- 
fully examined,  it  becomes  plain  that  a  contrary  construction  must  be 
*911  P^^  ^^  ^^*  *'^^^  concluding  passage  of  the  section  is  obviously 
-'  supplemental  to  the  leading  enactment  which  precedes  it.  First 
comes  the  provision  that,  on  the  registering  and  filing  of  a  deed  valid 
under  the  192d  section, — for  such,  according  to  judicial  exposition,  is  the 
meaning  of  the  term  ^'  such  deed," — the  debtor  shall  have,  except  by 
leave  of  the  Court,  immunity  from  execution  against  his  property  or  per- 
son :  then  follows  immediately  the  provision  that  the  certificate  of  the 
filing  and  registration  of  ^*  such  deed,"  shall  be  available  to  the  debtor 
to  aU  intents  and  purposes  as  a  protection  in  bankruptcy.  Now,  it  ap- 
pears to  me  that  the  words  ^*  such  deed"  in  the  latter  part  of  the  section 
must  necessarily  be  read  in  the  same  sense  in  which  they  are  to  be  un- 
derstood in  the  former ;  and  that,  consequently,  the  protection  in  bank- 
ruptcy will  only  arise  where  the  certificate  has  been  given  on  a  valid 
deed.  That  the  latter  part  of  the  section  must  be  taken  as  contingent 
on  the  first  part  coming  into  operation,  will,  I  think,  become  further  ap- 
parent from  the  following  consideration.  By  the  first  part  of  the  en- 
actment the  Court  of  Bankruptcy  has  power  to  grant  leave  to  issue 
execution  notwithstanding  the  certificate.  It  cannot  be  doubted  that  in 
such  case  the  sheriff  would  be  bound  to  execute  the  writ  notwithstand- 
ing the  production  of  the  certificate.  This  shows  that  the  certificate 
does  not  afford  an  absolute  protection,  but  is  conditional  on  the  debtof 
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being  entitled  to  the  protection  of  which  the  certificate  is  only  the  osten- 
sible sign.  It  seems  plain  from  the  fact  that  both  provisions  of  the  sec- 
tion re^  on  the  hypothesis  of  the  same  deed,  as  well  as  from  the  whole 
scheme  of  this  legislation,  that  (as  I  have  already  observed  incidentally) 
the  protection  in  bankruptcy  is  only  ancillary  to  the  ^immunity  r-^Qo 
from  process,  and  therefore  only  attaches  when  this  immunity  *- 
accraes. 

According  to  my  view  of  the  matter  the  section  is  to  read  thus : — 
If  a  valid  deed  be  filed  and  registered,  the  debtor  is  to  be  privileged 
from  arrest ;  and  a  certificate  of  the  filing  and  registering  of  such  a 
valid  deed  shall  on  its  production  entitle  him  to  be  discharged  or  to  re- 
cover 5L  a  day  against  the  officer  of  the  sheriff  for  every  day  he  is 
detained.  According  to  the  opposite  construction  the  section  is  to  have 
this  effect :  a  valid  deed  and  a  valid  deed  only  will  privilege  the  debtor 
from  arrest ;  but,  though  the  debtor  is  liable  to  be  arrested,  a  certificate 
which  is  inoperative  to  protect  him  if  the  sheriff  thinks  proper  to  arrest 
him,  will  leave  it  at  the  option  of  the-  latter  whether  he  will  execute  the 
process  of  the  law  or  not.  It  seems  to  me,  with  the  greatest  deference 
for  the  opinion  of  those  from  whom  I  have  the  misfortune  to  differ,  that 
this  is  a  reductio  ad  absurdum  which  ought  to  be  conclusive  of  the 
question. 

The  decisions  to  which  our  attention  was  called  during  the  argument, 
on  cases  arising  on  the  Bankrupt  and  Insolvent  Acts,  have,  as  it  seems 
to  me,  no  application  to  the  present  case :  first,  because  the  protection 
to  the  debtor  there  resulted  from  judicial  acts  of  Courts  of  competent 
jurisdiction ;  secondly,  because  in  those  cases  the  debtor  was  clearly 
entitled  to  immunity  from  arrest,  or  there  was  an  express  enactment 
protecting  the  sheriff  when  acting  in  obedience  to  the  order  of  the  Court ; 
all  which  circumstances  are  wanting  in  the  present  instance.     The  case 
of  Saffery  v.  Jones,  2  B.  &  Ad.  598  (E.  C.  L.  R.  vol.  22),  arose  on  the 
Insolvent  Act,  7  Geo.  4,  c.  57,  the  Slst  section  of  which  expressly  in- 
demnifies the  sheriff  for  anything  done  in  obedience  *to  any  order  r-i^M 
of  the  Court.     The  jurisdiction  of  the  Court  to  make  the  order  '- 
for  the  discharge  of  the  debtor  having  been  questioned,  Lord  Tenterden 
says,  p.  601,  *^  even  if  the  Insolvent  Court  has  no  jurisdiction,  the  lan- 
guage of  that  clause  is  sufficiently  strong  to  make  the  order  of  the  Court 
a  protection  to  the  gaoler."     Taunton,  j.,  referring  to  the  Slst  section 
says,  p.  602,  **  But  for  this  section  the  gaoler  was  between  two  fires :  if 
he  did  not  discharge  the  prisoner  pursuant  to  the  order  of  the  Insolvent 
Court,  he  would  probably  be  liable  to  an  action  by  him ;  if  he  did  dis- 
charge him,  he  might  be  liable  to  an  action  for  an  escape  at  the  suit  of 
the  creditor."     This  section  was  framed  to  meet  that  difficulty.     In 
Norton  v.  Walker,  3  Exch.  480,  which  turned  on  the  provision  of  the 
Bankrupt  Act,  5  &  6  Vict.  c.  122,  as  to  the  discharge  of  a  bankrupt 
arrested  on  a  writ  of  ca.  sa.,  the  Court  of  Exchequer  held  that  the  words 
of  sect.  23,  if  "such  bankrupt"  shall  be  arrested  he  shall,  on  producing 
his  summons,  be  immediately  discharged,  were  to  be  taken  to  mean  ''  the 
party  so  adjudged  bankrupt ;"  and  that  consequently  it  was  not  neces- 
sary for  the  sheriff  in  an  action  against  him  for  an  escape,  to  show  the 
validity  of  the  bankruptcy.     It  was  enough  that  the  party  had  been  ad- 
judged a  bankrupt  to  entitle  him  to  protection.     In  Thomas  v.  Hudson, 
14  M.  &  W.  S53y  which  was  an  action  against  the  keeper  of  the  Queen's 
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Prison,  for  an  escape,  the  Court  of  Exchequer  held  that  the  defendant, 
who,  in  obedience  to  an  order  of  a  Commissioner  in  bankruptcy  acting 
stats.  5  &;  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  had  discharged,  a  pris- 
oner in  custody  on  an  execution  in  an  action  of  tort,  though  the  jaris> 
*Q41  ^^^^^^^  ^^  ^^®  Commissioner  did  not  extend  to  ^discharging  an 
-■  insolvent  in  custody  in  such  an  action,  was  justified  in  obeying 
the  order,  on  the  ground  that  the  order  was  ''  that  of  a  Judge  acting  in 
a  matter  over  which  he  had  jurisdiction."  Alderson,  B.,  in  delivering 
the  judgment  of  the  Court,  goes  into  an  elaborate  argument  to  show 
that,  to  use  his  words,  p.  378,  the  Commissioner  is  '^  exercising  func- 
tions strictly  judicial,'*  and  that  *'  his  adjudication  is  conclusive.'  This 
judgment  was  afterwards  aflSrmed  in  the  Exchequer  Chamber,  16  M.  & 
W.  885,  the  Court  adopting  the  reasons  given  for  it  in  the  Court  below. 
There  can  be  no  doubt  that  the  adjudication  of  bankruptcy,  upon 
which  the  summons  which  gives  protection  issues,  taking  place  as  it  does,^ 
after  proof  of  the  petitioning  creditor's  debt,  the  trading,  and  the  act 
of  bankruptcy,  is  a  judicial  act ;  a^  is,  necessarily,  the  giving  of  the  car* 
tificate  of  conformity  whereby  the  bankrupt  obtains  nis  final  release. 
Equally  clear  is  it  that  the  act  of  an  Insolvent  Commissioner  in  adjudg- 
ing, after  hearing  all  parties  concerned,  that  an  insolvent  prisoner  should 
be  discharged,  was  a  judicial  proceeding ;  and  the  reasoning  of  Aider- 
son,  B.,  in  Thomas  v.  Hudson,  14  M.  &  W.  853,  374-8,  shows  that  the 
order  of  a  Commissioner  in  Bankruptcy  acting  under  stat.  5  &  6  Vict. 
c.  116,  was  also  an  exercise  of  judicial  authority.  Can  the  same  be  said 
of  the  act  of  the  chief  registrar  in  granting  the  certificate  of  registra- 
tion, under  the  194th  section  of  the  present  Act  ?  I  think  not.  The 
chief  registrar  is  bound  to  register  any  deed,  brought  to  him  for  regis- 
tration within  the  prescribed  time,  which  purports  to  be  a  deed  within 
the  192d  section,  if  accompanied  by  such  an  affidavit  as  the  section  re- 
quires. There  is  nothing  which  makes  it  incumbent  on  him  to  ascertain 
^Q^-|  whether  the  deed  is  one  which  will  be  binding  on  *all  the  credit- 
^  ors ;  he  is  not  empowered  to  make  any  order  for  the  protection 
of  the  bankrupt ;  he  is  simply  to  certify  that  the  deed  has  been  filed  and 
registered.  It  seems  to  me  that  this  is  much  more  in  the  nature  of  a 
ministerial  than  of  a  judicial  proceeding.  And  what  to  my  mind  mate- 
rially confirms  this  view  is  that,  the  proceeding  being  altogether  an  ex 
parte  one,  no  power  is  given  either  to  the  registrar  or  the  Court  to  with- 
draw or  annul  the  certificate  at  the  instance  of  a  non-assenting  creditor 
if  the  deed  should  be  known  to  be  invalid.  Under  the  Bankruptcy  Act, 
the  adjudication  of  bankruptcy  might  be  annulled,  or  the  interim  pro- 
tection withdrawn  on  the  refusal  of  the  final  certificate.  Under  stat. 
6  &  6  Vict.  c.  116,  the  interim  order  for  protection  made  in  the  first 
instance  fell  to  the  ground  if  the  Commissioner  on  the  hearing  of  the 
case  on  the  merits  refused  to  make  the  final  order.  Under  the  Insol- 
vent Act,  1  &;  2  Vict.  c.  110,  no  discharge  could  be  made  till  all  the 
requirements  of  the  Act  had  been  fulfilled,  and  all  parties  concerned 
had  been  fully  heard.  But  here,  while  the  proceeding  is  ex  parte,  there 
is  no  authority  to  annul  the  certificate  if  it  has  been  improvidently 
granted  upon  a  deed  which  turns  out  to  be  void ;  and  the  result  of  hold- 
ing that  the  granting  of  such  a  certificate  is  a  judicial  act,  and  that  the 
certificate  will  justifv  the  sheriff  in  not  arresting,  will  be  that,  while  the 
Courts  hold  that  the  judgment  creditor  is  entitled  to  his  execution 
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against  the  debtor,  and  that  the  latter  is  not  privileged  from  arrest,  the 
sheriff,  who  is  in  the  difficulty  before  pointed  out,  will  never  fail  to  give 
effect  to  the  certificate  unless  indemnified  by  the  creditor,  whereby  a  bur- 
den will  be  cast  on  the  creditor  which  he  may  not  always  bo  able  to  sat- 
isfy, and  to  *which,  unless  imposed  on  him  by  the  authority  of  the  r^Qg 
Court,  he  ought  not  to  be  subject.  I  cannot  think  that  the  Legis-  ^ 
latttre  can  have  intended  to  give  to  an  ex  parte  proceeding  like  the 
present,  which  it  provides  no  means  of  opposing  or  reviewing,  the  char- 
acter and  effect  of  a  judicial  act. 

But,  however  this  may  be,  the  mam  and  essential  difference  between 
the  cases  referred  to  and  the  present  is,  that  in  the  former  the  party 
who  had  been  discharged  by  the  sheriff's  officer  or  the  gaoler  was  clearly 
entitled  to  his  discharge ;  and  if,  instead  of  having  been  set  at  liberty 
by  those  officers,  he  had  applied  to  the  Court  out  of  which  the  execu- 
,  tion  issued  to  be  discharged,  the  Court  must  have  ordered  him  to  be 
released  from  custody.     The  reasoning  of  Alderson,  B.,  in  Thomas  v. 
Hudson,  14  M.  &;  W.  353,  374-8,  is  directed  to  show  that  under  stat* 
5  fc  6  Vict.  c.  116,  the  order  of  the  Commissioner  in  Bankruptcy  waa 
conclusive  against  all  the  world.    Nor,  as  it  seems  to  me,  can  it  be 
doubted  that  the  orders  of  the  Court  under  the  Bankrupt  and  Insolvent 
Acts  in  granting  either  provisional  or  final  protection,  are,  as  regards 
the  right  of  the  bankrupt  or  insolvent  to  protection  from  arrest,  con- 
clusive and  binding  upon  every  one,  and  entitled  to  have  effect  given  to 
them  by  any  Court  upon  whose  process  a  person  who  has  obtained  such 
protection,  may  be  in  custody.     But,  under  the  secti<H)s  of  the  recent 
Bankrupt  Act  now  under  consideration,  the  debtor  who  has  obtained  a 
certificate  is  not,  as  we   have  seen,  entitled  to  protection  unless  the 
deed  on  the  registration  of  which  it  is  granted  is  a  valid  one.     Here, 
if  the  debtor  had  been  before  the  Coart  on  an  application  for  his  dis- 
charge, the  application  would  have  been  refused.     The  case  is,  there- 
fore, clearly  distinguishable  from  those  which  arose  on  the  former  Acts. 
*It  is  true  that,  if  a  defendant  is  held  liable  under  such  circum-  p^gy 
stances  as  the  present,  a  sheriff  will  be  placed  in  a  position  of  ex-  ^      | 
ceeding  hardship.     If  a  party  taken  in  execution  produces  a  certificate, 
the  sheriff's  officer  has  no  means  of  knowinff  whether  the  deed  on  which 
the  certificate  has  been  granted  was  a  valid  deed  or  not.     If  he  dis- 
charges the  debtor,  and  tne  certificate  proves  void,  the  sheriff  becomes 
responsible  to  the   execution  creditor:    if  the  debtor  is  detained  and 
the  certificate  turns  out  to  be  good,  the  officer  becomes  liable,  under 
the  combined  operation  of  the  198th  section  of  the  recent  Act  and  the 
113th  section  of  stat.  12  &  13  Vict.  c.  106,  to  forfeit  51.  a  day  to  the 
party  so  detained.     But  it  is  not  for  us,  on  this  account,  to  interfere 
with  that  which,  ex  debito  justitise,  is  the  clear  right  of  the  execution 
creditor,  namely,  to  have  his  writ  executed  or  to  have  redress  against 
the  minister  of  the  law  whose  duty  it  is  to  execute  it,  and  who  fails  in 
that  duty.     We  must  leave  it  to  the  Legislature,  which  has  brought 
the  sheriff  into  this  dilemma,  to  extricate  nim  from  it.     This  is  not  the 
first  time  sheriffs  have  been  placed  in  a  position  of  difficulty  from  hav- 
ing to  execute  writs  at  their  peril.     Prior  to  the  Interpleader  Act,  1  & 
2  W.  4,  c.  58,  sheriffs  were  often  embarrassed  where  property  which 
they  were  directed  to  take  in  execution  was  claimed  by  a  third  party. 
Bat  the  sheriff  had  to  act  at  his  peril.     If  from  uncertainty  as  to  whe- 
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ther  the  goods  belonged  to  the  execution  debtor  or  not  he  omitted  to 
seise  and  returned  "  nulla  bona,*'  and  the  goods  turned  out  to  be  the 
goods  of  the  debtor,  he  was  liable  in  an  action  bj  the  creditor.  It  is 
true  the  Court  resorted  to  certain  contrivances  to  protect  the  sherifT, 
^QQ-|  such  as  delaying  the  proceedings  of  the  creditor,  so  as  *to  drive 
•J  him,  where  it  was  possible,  to  contest  the  question  of  property  with 
the  opposing  claimant,  before  the  sheriff  should  be  compelled  to  act ; 
but  if  the  sheriff  took  upon  himself  to  act  without  the  interposition  of 
the  Court,  and  made  a  return,  he  was  obliged  to  stand  or  fall  by  the 
return  so  made.  If  the  return  proved  untrue  in  law  or  fact,  the  execu- 
tion creditor  could  not  be  barred  of  his  right  of  action  against  the 
sheriff.  It  was  a  sense  of  the  hardship  of  the  position  in  which  the 
sheriff  was  thus  placed  that  led  to  the  provision  of  the  Interpleader 
Act,  1  &  2  W.  4,  c.  58,  s.  6,  in  favour  of  sheriffs.  In  like  manner  a 
sheriff  might  be.  embarrassed  by  a  claim  of  privilege  from  arrest.  In 
some  cases  he  might  make  himself  liable  to  serious  consequences  by 
making  the  arrest.  Out  of  regard  to  this  difficulty  the  Court  would 
sometimes  insist  on  an  indemnity  being  given,  and  would  enlarge  the 
time  for  making  the  return  till  this  had  been  done ;  See  Delvalle  v.  Plo- 
mer,  8  Camp.  47.  If,  however,  the  sheriff  chose  to  allow  the  privilege, 
he  might  do  so  and  return  accordingly,  but  he  did  so  at  his  peril ;  for  if 
the  party  was  not  in  fact  privileged,  the  sheriff  was  liable  in  an  action 
for  a  false  return. 

It  is  not  now  necessary  to  consider  how  far,  if  this  had  been  an  appli- 
cation for  the  exercise  of  our  summary  jurisdiction,  either  to  assist  the 
creditor  or  to  protect  the  sheriff,  we  might  have  taken  into  consideration 
the  difficulty  in  which  the  latter  is  placed.  As  I  have  before  observed, 
the  question  on  this  demurrer  ps  whether  the  sheriff  was  justified  in 
taking  upon  himself  to  discharge  the  debtor  and  returning  that  he  was 
protected  by  the  certificate  from  arrest.  To  this,  for  the  reasons  I  have 
i^qqi  statea,  there  can  in  my  judgment  be  *but  one  answer,  unless 
-I  indeed  we  were  prepared  to  overrule  the  cases  of  Dewhurst  v.  Ker- 
shaw, 1  H.  &  C.  726 ;  Ilderton  v.  Jewell,  14  C.  B.  N.  S.  666  (E.  C.  L. 
R.  vol.  108)  ;(a)  and  Leigh  v.  Pendleburg,  16  C.  B.  N.  S.  815  (E.  C.  L. 
R.  vol.  109),  which  I  tnink  it  is  not  competent  to  us  to  do.  And  as 
against  the  hardship  of  the  position  in  which  a  sheriff  is  thus  placed, 
must  I  think  be  set  the  position  of  the  creditor  who,  being  entitled  to 
execution  against  the  debtor,  will  have  that,  which  as  the  law  stands  is 
his  undoubted  right,  frustrated  by  the  refusal  of  the  sheriff  to  execute 
the  writ. 

It  may  perhaps  be  doubted  whether  the  difficulty  which  has  arisen 
from  the  presence  of  unequal  or  unreasonable  terms  in  composition 
deeds  presented  itself  to  the  mind  of  those  by  whom  the  recent  Bank- 
ruptcy Act  was  framed.  Possibly,  the  decisions  of  the  Courts,  whereby 
the  implied  condition  that  the  terms  of  such  a  deed  shall  be  equal  and 
reasonable  has  been  superadded  to  the  express  requirements  of  the  Act, 
may  have  been  an  encroachment  on  the  province  of  the  Legislature, 
The  effect  of  those  decisions,  and  of  the  consequent  ones  as  to  execution 
issuing  against  the  debtor  have  tended  to  unhinge  the  machinery  of  this 
system  of  what  may  be  called  quasi  bankruptcy.  But  we  are  bound  by 
those  decisions,  and  it  appears  to  me  that  it  flows  from  them  as  an 

(a)  Affirmed  in  error,  16  C.  B.  N.  B.  142  (E.  C.  L.  R.  toL  111). 
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inevitable  consequence,  that  the  debtor  being  disentitled  to  protection 
the  sheriff  is  bound  to  execute  the  writ  at  bis  peril,  and  is  liable  in  an 
action  for  not  doing  so. 

In  my  opinion,  tnerefore,  our  judgment  should  be  for  the  plaintiff. 

Judgment  for  the  defendant.(a) 

(a)  Error  hM  boea  brongfat  upon  this  judgment 


*LLOYD  V.  GUIBERT  and  Others.    [Nov.  27.]       [*100 

Faragn  law. — Bottomry. — Charter  of  affreightment, — Authority  of  master  of  ship 

to  bind  ovmers. 

.  1,  Tha  rights  of  partiM  to  •  contrMt  are  to  be  Jadged  of  by  that  law  which  they  intended, 
or  rather  bj  whioh  they  may  jastly  be  preenmed  to  have  bonnd  themseWes. 

S.  A  party  who  rellea  upon  a  right  or  an  exemption  by  foreign  law,  ia  bound  to  bring  that 
law  properly  before  the  Coart»  and  to  establiah  it  in  proof,  otherwise  the  Court,  not  being 
aaihorixed  to  notice  snch  law  without  jadicial  proof,  mnat  proceed  according  to  the  law  of 
England. 

3.  Where  a  contract  of  affreightment  does  not  proride  otherwise,  there,  as  between  the  par* 
ties  to  snch  contract,  in  respect  of  sea  damage  and  its  incidents,  the  law  of  the  ship  should 
gorem. 

4.  The  plaintiff,  a  British  subject  at  a  Banish  West  India  Island,  chartered  a  ship  belonging 
to  the  defendants,  who  were  French,  for  a  Toyage  from  St.  Marc,  in  Hayti,  to  Harre,  Londoa 
or  liirerpool,  at  the  charterer's  option,  he  knowing  that  the  ship  was  French.  The  charter^ 
party  was  entered  into  by  the  master  in  pursaanee  of  his  general  authority  as  such,  and  not 
by  any  special  authority  from  the  owners.  The  plaintiff  shipped  a  cargo  at  St.  Marc  for  Liver^ 
pooL  On  her  royage  the  ship  sustained  damage  from  a  storm,  whioh  compelled  her  to  put  into 
a  Partognese  port.  There  the  master  properly  borrowed  money  upon  bottomry  of  the  ship» 
freight,  and  cargo,  and  repaired  her,  and  she  proceeded  with  the  cargo  and  arrived  safe  at 
Lirarpool.  The  bondholder  proceeded  in  the  Court  of  Admiralty  against  the  ship,  freight,  and 
cargo,  which  being  insufficient  to  satisfy  the  bond,  he  sued  the  defendants  as  shipowners  to 
indemnify  him  for  the  deficiency.  The  defendants  abandoned  the  ship  and  freight  in  snch  a 
manner  as  by  the  French  law  absoWed  them  from  liability.  Held,  by  the  Court  of  Queen'i 
Beneh,  aaxd  affirmed  by  the  Exchequer  Chamber,  that  the  plaintiff  was  not  entitled  to  recorer, 
became  the  French  law,  as  being  that  of  the  ship,  goTomed  the  case. 

Tub  first  count  of  the  declaration  alleged  that  the  defendants  were 
the  owners  and  interested  in  the  possession  of  a  certain  ship  called  The 
Olivier,  then  in  foreign  parts,  to  wit,  the  West  Indies,  of  which  ship  one 
Jean  Francois  Lemaire  was  the  master  duly  appointed  bj  the  defend- 
ants, and  thereupon  the  plaintiff  at  the  West  Indies  caused  to  be  shipped 
and  loaded  on  board  the  ship  a  cargo  of  divers  goods  and  merchandises 
of  the  plaintiff,  of  the  value  to  wit  of  8000Z.,  to  be  carried  and  conveyed 
in  the  ship  by  the  defendants  for  the  plaintiff  from  there  to  Liverpool, 
and  at  Liverpool  to  be  ^delivered  by  the  defendants  to  the  plain-  r^-iAi 
tiff,  the  dangers  and  accidents  of  the  seas  and  navigation  only  ^ 
excepted,  for  certain  freight  and  reward  agreed  to  be  paid  by  the  plain- 
tiff to  the  defendants ;  and  that  the  ship  with  the  cargo  on  board  of  her 
to  wit,  on  the  9th  October,  1860,  set  sail  on  her  voyage  to  Liverpool, 
and  whilst  proceeding  on  her  voyage  with  the  cargo  on  board  in  conse- 
quence of  injuries  and  damages  sustained  by  her  on  her  voyage  caused 
by  stormy  weather  was  by  J.  F.  Lemaire  as  such  master  necessarily 
taken  to  and  was  forced  to  put  into  a  certain  other  foreign  port,  to  wit 
Fayal,  in  order  to  be  repaired  and  rendered  fit  to  prosecute  and  com- 
plete her  voyage,  and  that  the  ship  was  there  repaired  by  the  authority 
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of  the  master,  and  divers  expenses  were  there  necessarily  incurred  by 
him  in  and  about  the  repairs,  and  in  and  about  the  providing  of  stores 
and  victuals  for  the  crew  of  the  ship,  and  in  and  about  divers  other 
necessary  expenses  incident  to  the  premises,  and  which  were  proper,  and 
were  required  for  the  purpose  of  enabling  the  ship  to  prosecute  and 
complete  her  voyage.  And  that  J.  F.  Lemaire  as  such  master  at  Fayal, 
the  same  being  a  foreign  port,  and  neither  the  defendants  or  any  of 
them,  nor  any  person  interested  in  the  ship  being  resident  there  or  being 
natives  thereof,  or  having  any  agent  there,  in  order  to  defray  the  said 
expenses  amounting  in  the  whole,  to  wit,  to  2000Z.,  and  in  order  to 
enable  him  to  prosecute  and  complete  the  voyage,  was  compelled  to 
hypothecate  and  borrow  money  on  bottomry  of  the  ship,  and  he  accord- 
ingly did  hypothecate  the  ship,  to  wit,  by  executing  three  bottomry 
bonds  for  three  several  sums  duly  advanced  to  him  in  that  behalf,  to 
*1021   ^^^  ^7  ^"^  Augusto  Dally,  and  which,  together  with  ^interest, 

-I  amounted  in  the  whole  to  24001,  It  then  averred  that  the  cir- 
cumstances under  which  the  bottomry  bonds  were  so  executed  were 
sufficient  to  justify  the  master  in  executing  the  same  respectively,  and 
that  each  of  the  bottomry  bonds  was  a  good  and  valid  instrument  in  that 
behalf,  and  that  by  each  of  the  bottomry  bonds  the  ship,  freight  and 
cargo  were  duly  mortgaged,  assigned  and  hypothecated  so  as  to  make 
the  ship,  freight  and  cargo  a  gooa  and  valid  security  in  the  hands  of  the 
obligee  thereof,  by  whom  the  said  several  sums  were  so  advanced  as 
aforesaid  for  the  payment  of  the  several  sums  therein  mentioned  with 
interest  according  to  the  tenor  and  effect  thereof,  and  that  by  the  con- 
dition of  each  of  the  bonds  the  obligee  thereof  was  entitled  in  the  event 
of  the  ship  completing  her  voyage,  and  of  the  amount  and  interest  not 
being  paid  to  such  obligee  within  a  certain  time  therein  mentioned,  to 
wit,  ten  days  after  the  completion  of  the  voyage,  to  seize  and  arrest  the 
ship,  freight  and  cargo  by  way  of  security  for  payment  of  the  amounts 
ana  interest  therein  mentioned ;  that  the  defendants  had  notice  of  the 
premises,  and  in  consideration  thereof  promised  the  plaintiff  to  indem- 
nify and  save  him  harmless  against  any  loss  or  damage  which  might 
lawfully  accrue  to  him  as  the  owner  of  the  cargo  by  or  by  reason  of  the 
premises.  It  then  proceeded  to  allege  that  afterwards  the  ship  again 
set  sail  upon  and  duly  completed  her  voyage,  and  safely  arrived  at 
Liverpool  with  the  cargo  on  board  of  her,  to  wit,  on  the  25th  March, 
1861 :  that  none  of  the  sums  in  the  bottomry  bonds  mentioned  respect- 
ively were  paid  by  the  defendants  as  such  owners,  or  by  any  person  on 
their  behalf  within  the  time  mentioned  in  that  behalf  in  the  bonds,  or 
*1031  ^'"^®'  ^^^  ^^^^  ^y  reason  and  in  consequence  of  such  ^non-pay- 

•*  ment  proceedings  were  taken  and  a  suit  instituted  in  the  Court 
of  Admiralty  in  London,  against  the  ship,  freight  and  cargo  by  one  F. 
R.  Camroux,  to  whom  the  bonds  had  been  endorsed  by  the  said  Augusto 
Dally  the  obligee  thereof,  and  as  the  agent  and  on  behalf  of  the  obligee, 
for  the  purpose  of  obtaining  payment  of  the  three  sums  with  interest, 
according  to  the  tenor  and  ^eot  of  the  said  three  several  bonds :  and 
such  proceedings  were  thereupon  had  in  the  Court^that  the  plaintiff  as 
the  owner  of  the  cargo  and  in  order  to  save  and  prevent  the  cargo  from 
being  sold  by  the  Court,  and  in  order  to  recover  and  get  possession  of 
the  same,  was  compelled  to  become  a  party  to  the  suit  and  proceedings, 
and  by  the  Court  was  compelled  to  pay  and  did  pay,  to  wit,  to  F.  K. 
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CamroQX  as  such  agent  and  obligee  es  fltfbresaid,  for  and  in  respect  of 
his  said  claim  and  costs  a  large  sum/to  .I^U  1500/.,  being  a  less  sum 
than  the  value  of  the  cargo,  and  being  orttAt-d  above  the  freight  pay- 
able in  respect  thereof;  and  the  plaintiff  was./iQrther  forced  and  com- 
pelled to  pay  another  sam  amounting,  to  wit,'  to  20CI.,  as  and  for  his 
own  costs  in  the  Court  of  Admiralty,  necessarily  incurred  and  paid  by 
him  as  a  party  to  the  suit  and  proceedings,  which  w'dEe*.dDl*instituted  and 
rendered  necessary  by  reason  of  the  several  bottomry *bOi^^&  not  having 
been  duly  paid  and  satisfied  by  the  defendants,  according  t^.the  tenor 
and  effect  thereof.  Averment,  that  although  all  things  hadf.hepn  done 
and  had  happened  to  entitle  the  plaintiff,  as  the  owner  of  the^c^r^oi  to 
be  indemnified  as  aforesaid  by  the  defendants,  and  to  have  haa  the 
above-mentioned  two  sums  of  money  repaid  to  him  by  the  defendants, 
yet  the  defendants  had  not  repaid  to  the  plaintiff  the  said  sums  or  either 
of  them,  *or  any  part  thereof;  and  the  plaintiff  had  by  reason  r^iAj^ 
of  the  premises  lost  the  full  amount  of  the  two  sums,  and  the  '- 
use  thereof  and  **  interest  thereupon  since  the  payment  thereof  by 
him,  ke. 

The  second  count  was  for  money  paid,  and  interest,  and  on  accounts 
stoted.     Claim  2000/. 

First  plea.  To  the  first  count,  that  the  cargo  was  loaded  on  board 
the  ship  under  and  by  virtue  of  a  certain  charter-party,  and  not  other- 
wise, and  which  charter-party  was  made  between  the  plaintiff  on  the 
one  part,  and  the  master  on  the  other  part,  in  parts  beyond  the  seas,  to 
wit  at  the  island  of  St.  Thomas  in  the  West  Indies ;  and  by  the  charter- 
party  it  was  provided  that  the  master  should  freight  to  the  plaintiff  the 
ship,  in  the  cnarter-party  called  a  French  ship,  then  at  the  island  of  St. 
Thomas,  in  the  West  Indies,  for  a  voyage  from  St.  Marc,  in  Haiti, 
either  to  Havre,  a  port  in  the  empire  of  France,  or  London  or  Liver- 
pool, at  the  option  of  the  plaintiff,  for  certain  freight  in  the  charter- 
party  mentioned :  that  at  and  from  the  time  of  making  the  charter-party, 
until  the  ship  was  sold  as  hereinafter  mentioned,  the  ship  was  a  French 
ship,  of  and  belonging  to  a  port  in  the  empire  of  France,  to  wit,  St. 
Servan ;  and  the  defendants,  the  owners  of  the  ship,  were  French  sub- 
jects of  the  empire  of  France  there  domiciled  and  carrying  on  their 
business,  and  according  to  the  laws  of  France  during  all  the  time  lastly 
before  mentioned  and  thence  hitherto  it  was  lawful  for  the  owners  of 
any  French  ship  in  all  cases  .to  free  themselves  from  the  acts  and 
engagements  of  the  master  thereof,  in  all  that  concerns  the  ship  and 
voyage,  by  the  abandonment  of  the  ship  and  freight ;  that  the  bottomry 
bonds  were  executed  by  the  master  as  therein  mentioned,  without  any 
express  authority  from  the  defendants,  or  any  or  *either  of  them,  r^ci  as 
and  they  refused  to  ratify  and  never  did  ratify  the  act  of  the  ^ 
master  in  executing  the  bottomry  bonds,  and  that  except  for  the  bot- 
tomry bonds  and  tne  suit  instituted  to  enforce  the  same,  the  goods  so 
loacfed  on  board  the  ship  would  have  been  duly  delivered  to  the  plaintiff 
at  Liverpool ;  that  on  the  suit  in  the  Court  of  Admiralty  in  London  the 
ahip  was  sold,  and  the  proceeds  of  such  sale,  together  with  the  freight, 
applied  towards  payment  of  the  bottomry  bonds ;  that  the  defendants 
did  not  appear  in  the  suit  nor  in  any  way  resist  the  same,  but  in  order 
to  obtain  the  protection  afforded  to  shipovmers  by  the  laws  of  France, 
the  defendants  abandoned  the  ship  and  freight,  and  that  by  such  aban* 
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donment  they  became  relea^i^d  According  to  the  laws  of  the  empire  of 
France  from  all  liabilitj*^,  the  plaintiff  in  respect  of  the  cargo  not 
being  delivered  to  the  jtlaiptrif  on  the  arrival  of  the  ship  at  Liverpool, 
and  the  act  of  the  mUsfa^r  in  executing  the  bottomry  bonds,  and  the 
consequences  ther^cdf ;  and  that  except  as  aforesaid  they  did  not  pro- 
mise the  plaintiiF.tqIindemnify  and  save  him  harmless  against  any  loss 
or  damage  w)ijeh*itfight  lawfully  accrue  to  him  as  the  owner  of  the  cargo. 

Demurref  «4Aa  joinder  in  demurrer. 

Secoo({'rt^1i cation  to  the  first  plea.  That  after  the  making  of  the 
charteff^^rty,  before  the  making  of  the  bottomry  bonds  and  the  making 
of  th^  promise  of  indemnity  in  the  declaration  mentioned,  the  plaintiff 
exercised  the  option  given  to  him  by  the  charter-party,  and  fixed  and 
determined  that  the  vessel  should  proceed  under  the  charter-party  to  the 
port  of  Liverpool  as  her  port  of  discharge,  and  that  the  defendants 
should  deliver  the  goods  to  the  plaintiff  at  Liverpool  and  not  elsewhere ; 
that  the  law  in  force  in  the  island  of  St.  Thomas,  where  the  charter- 
*1061  V^^^y  ^^  made,  and  in  Haiti,  where  the  *cargo  was  shipped,  and 
-I  in  Fayal,  where  the  bottomry  bonds  were  made  and  the  promise 
of  indemnity  given,  is  not  the  law  of  the  empire  of  France,  and  on  the 
contrary  thereof  is  the  general  maritime  law,  and  similar  to  the  law  in 
this  country  in  respect  of  the  premises ;  that  no  part  of  the  voyage  and 
Ho  part  of  the  charter-party,  or  of  the  promise  was  to  be  performed,  or 
was  performed,  or  was  capable  of  being  performed  in  the  empire  of 
France,  or  in  any  part  of  the  world  in  which  the  laws  of  the  empire  of 
France  are  in  force. 

Third  replication  to  the  same  plea.  That  before  this  suit,  and  after 
the  making  of  the  bottomry  bonds,  a  certain  suit  was  instituted  in  the 
High  Court  of  Admiralty  in  London,  having  exclusive  jurisdiction 
therein,  being  the  suit  in  the  first  count,  and  in  the  first  plea  mentioned, 
and  the  now  plaintiff  and  the  now  defendants  were  both  parties  to  the 
suit,  and  appeared  therein ;  and  the  suit  was  brought  against  the  ship, 
freight  and  cargo  as  in  the  declaration  mentioned,  for  the  purpose  of 
obtaining  payment  of  the  three  sums  with  interest,  according  to  the 
tenor  and  effect  of  the  three  several  bonds ;  and  the  plaintiff  became  a 
party  to  the  suit  as  being  the  owner  of  the  goods  and  cargo,  and 
appeared  thereto ;  and  the  defendants  were  parties  to  the  suit,  as  being 
the  owners  of  the  ship,  and  entitled  to  the  freight ;  and  the  defendants 
as  such  owners  had  due  notice  of  the  suit,  and  every  thing  was  done  in 
the  suit  to  bring  the  same  to  their  notice,  and  the  defendants  might  have 
appeared  thereto  and  defended  the  suit:  that  due  proceedings  were 
taken  in  the  Court,  and  the  question  was  raised  between  the  parties, 
being  the  principal  question  in  the  suit,  and  the  question  on  which  the 
judgment  depended,  as  to  whether  the  master  of  the  ship  had  authority 
to  borrow  the  said  money  on  bottomry  for  and  on  account  of  the 
*1071  *^^^'^^^A'^^s  as  such  owners,  and  to  bind  them  by  such  mortgage 
-*  of  the  ship,  freight,  and  cargo  as  in  the  declaration  mentioned ; 
that  the  Court  of  Admiralty  decided  that  the  master  of  the  ship  had 
such  authority,  and  that  the  bottomry  l^onds  were  good  and  valid,  and 
thereupon  gave  judgment  accordingly,  and  thereby  the  ship  and  freight 
were  ordered  to  be  sold  and  were  sold,  and  the  plaintiff  was  compelled 
to  pay  a  large  sum  of  money  to  prevent  the  sale  of  the  cargo  as  in  the 
declaration  mentioned;   and  that  the  said  Court  had  jurisdiction  to 
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decide  and  did  decide  the  question  between  the  parties,  as  to  what 
authority  the  master  had  in  respect  of  the  premises ;  and  the  said  judg- 
ment still  remains  in  force ;  and  that  this  same  identical  question  so 
decided  by  the  said  Court  and  adjudged  between  the  parties,  is  raised 
by  the  plea  of  the  defendants  as  to  the  authority  of  the  master  to  bor- 
row the  said  money  for  the  defendants,  and  to  bind  the  defendants  by 
entering  into  the  bottomry  bonds,  wherefore  the  defendants  ought  not 
to  be  allowed  to  plead  the  first  plea. 

Demurrer  to  the  replications,  and  joinder  in  demurrer. 

The  case  was  argued  in  Hilary  Term,  1864,  on  January  15th  and 
19th,  before  Gockburn,  C.  J.,  Crompton,  Blackburn,  and  Mbllor,  JJ. 

Melliih  {Crampton  HuUon  with  him),  for  the  plaintiff. — The  plaintiif 
is  entitled  to  recover  by  the  law  of  England  as  well  as  by  the  general 
maritime  law ;  according  to  both  of  which  the  captain  of  a  ship  who 
gives  a  bottomry  bond  acts  exclusively  as  agent  of  the  shipowner  and 
on  his  account ;  and  therefore  if  the  bond  is  given  on  the  ship  and 
cargo  there  is  an  implied  promise  by  the  owner  *of  the  ship  to  r«iAo 
indemnify  the  owner  of  the  cargo  for  any  loss  sustained  in  conse-  ^ 
quence  of  the  bond.     Duncan  v.  Benson,  1  Exch.  537,  is  like  the  pre- 
sent case,  except  that  the  cargo  was  not  in  a  French  ship.     Pollocl^  C. 
B.,  in  delivering  the  judgment  of  the  Court  says,  p.  554-6,  "  There  is 
a  plea  which  states  that  the  bottomry  bond  was  executed  by  the  master 
without  the  defendant's  express  authority,  and  when  the  costs  and 
expenses  exceeded  in  amount  what  would  be  the  value  of  the  ship  when 
repaired,  and  its  freight,  and  that  the  defendant,  when  he  received  notice, 
abandoned  the  ship  and  freight,  and  did  not  ratify  the  act  of  the  master. 
But  there  is  no  doubt  that,  notwithstanding  those  circumstances,  the 
bond  was  valid,  for  it  is  clear  that  a  merchant  advancing  money  on  bot- 
tomry in  a  foreign  port,  though  bound  to  show  a  reasonable  case  of 
unprovided  necessity  for  the  advance,  from  the  want  of  repair  or  other- 
wise, is  not  bound  to  inquire  into  the  expediency  of  incurring  the 
expense  of  those  repairs  with  reference  to  the  interest  of  the  owner. 
*  *  *  To  accomplish  the  object  of  repairing  the  vessel,  the  master  is 
authorized  to  bind  his  owner,  by  causing  the  repairs  to  be  done  on  his 
credit,  in  which  case  the  tradesman  may  sue  the  owner ;  or  by  borrow- 
ing money  on  his  credit  where  that  is  necessary,  in  which  case  the 
lender  has  his  remedy  against  the  owner ;  or  by  selling  a  portion  of  the 
cargo,  which  is  in  effect  oorrowing  from  the  shipper  through  the  medium 
of  a  sale,  Richardson  v.  Nourse,  3  B.  &  A.  237  (E.  C.  L.  B.  vol.  5), 
and  in  this  case  the  shipper  may  sue  the  shipowner ;  or  the  master  may 
hypothecate  part  or  the  whole  of  the  cargo,  which  gives  a  right  to  the 
proprietor  of  it  to  recover  a  compensation  from  the  owner  of  the  vessel. 
All  these  are  merely  modes  of  raising  money  by  the  *agent  of   r^ciAg 
the  shipowner  on  his  account,  and  for  his  use,  to  enable  him  to  '- 
do  his  duty  by  repairing  the  vessel,  and  in  all  the  shipowner  must  repay 
the  lender.     The  agency  to  borrow  by  these  various  modes,  and  so  to 
bind  his  employer  to  the  lender,  is  cast  upon  the  master  by  the  neces- 
sity of  the  case."     The  decision  in  that  case  was  affirmed  on  error.(a) 
Patteson,  J.,  in  delivering  the  judgment  of  the  Court  of  Error,  says, 
p.  654-5,  ^'  For  the  plaintiff  in  error  it  was  contended,  that,  whatever 
authority  the  master  might  have  to  bind  the  ship  by  bottomry  bond,  as 

(a)  8  Exch.  644. 
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against  the  owner  of  the  ship,  and  \o  bind  the  goods,  as  against  the 
owner  of  the  goods,  such  authority  was  separate  and  distinct  as  to  each, 
and  whatever  lie  did  most  be  taken  to  have  been  done  as  the  agent  for 
each  separately,  and  for  their  separate  benefit;  but  that  he  had  no 
authority  to  bind  the  goods  for  the  repairs  of  the  ship  so  as  to  make 
the  owner  of  the  ship  answerable  for  the  consequences.  The  celebrated 
case  of  The  Gratitudine,  S  Rob.  240,  was  reliecl  on  to  establish  this  pro- 
position, that  in  hypothecating  the  cargo,  the  master  acts  as  a  sort  of 
supercargo  for  the  benefit  of  the'  owner  of  the  cargo,  and  that,  in 
hypothecating  both  the  ship  and  the  cargo  by  one  instrument,  he  cannot 
bind  the  owner  of  the  ship  beyond  the  value  of  the  ship,  and  must  be 
considered,  as  to  any  sums  beyond  the  value,  as  the  mere  agent  of  the 
owner  of  the  cargo.  That  case  was  explained,  as  we  think,  most  satis- 
factorily, by  the  judgment  of  the  Court  of  Exchequer  upon  the  de- 
murrer to  the  sixth  plea  to  the  first  count  in  this  case; (a)  and  we 
entirely  agree  in  that  judgment.  The  case  of  The  Gratitudine  dealt 
only  with  the  authority  of  the  master  in  respect  of  binding  the  cargo 
*1101  ^  ^^^  lender  of  the  money;  "^it  determined  nothing  as  to  the 
-I  relative  rights  of  the  owners  of  the  ship  and  careo  inter  se,  and 
anj^expressions  there  used  by  Lord  Stowell,  which  might  at  first  sight 
appear  to  have  such  a  meaning,  will  be  found,  on  examination,  to  be 
illustrative  only,  and  not  even  professing  to  decide  on  any  such  relative 
rights."  In  Benson  v.  Chapman,  2  H.  L.  C.  696,  it  was  also  laid  down 
that  the  master  in  executing  a  bottomry  bond  acts  as  agent  of  the  ship- 
owner. The  validity  of  a  bottomry  bond  depends  on  the  law  maritime. 
In  The  Hamburg,  Brown  k  L.  253,  32  L.  J.  P.  M.  &;  A.  161,(6)  Dr. 
Lushington,  in  the  Admiralty  Court,  in  deciding  on  the  validity  of  a 
bottomry  bond  given  in  a  foreign  port,  was  guided  by  the  general  mari- 
time law,  and  not  by  the  lex  loci  contractiis. 

It  makes  no  difference  that  this  ship  is  a  French  ship,  and  the  defend- 
ants subjects  of  France,  by  the  law  of  which  country  the  owner  of  the 
ship  may  by  abandonment  of  the  ship  and  freight,  as  he  has  done  here, 
free  himself  from  all  contracts  made  by  the  captain.  The  law  of  France 
does  not  govern  this  contract,  for  it  is  not  the  law  either  of  the  place 
where  the  contract  wrs  entered  into,  St.  Thomas  being  a  Danish  island, 
nor  of  the  place  where  it  was  to  be  performed.  And  were  this  even 
otherwise,  if  a  French  shipower  sends  his  ship  to  compete  with  those  of 
other  nations  in  the  general  carrying  trade  of  the  world,  he  must  abide 
by  the  general  maritime  law  of  the  world,  except  so  far  as  a  contract  by 
himself  or  his  agent  contains  stipulations  to  the  contrary.  Even  the 
giving  notice  that  the  ship  belongs  to  a  country  where  the  owner  may, 
by  abandoning  the  ship  and  freight,  get  rid  of  all  liability  on  the  con- 
*1111  ^^^^^  ^^  '^  captain,  only  amounts  *to  saying  that  the  captain  has 
-I  received  private  instructions  from  the  owner,  which  of  course 
cannot  be  obligatorv  on  other  persons.  [Blackburn,  J.,  referred  to 
the  old  stats.  26  G.  3,  c.  86,  and  53  G.  3,  c.  159,  repealed  by  The 
Merchant  Shipping  Repeal  Act,  1854,  17  &  18  Vict.  c.  120,  and  re- 
enacted  by  The  Alerchant  Shipping  Act,  1854,  17  &  18  Vict.  c.  104, 
88.  503,  504,  whereby  the  liability  of  shipowners  for  injury  to  goods  not 

(a)  1  Bxoh.  687. 

(ft)  Afllnned  on  appeal,  nom.  Darantj,  appt|  Hart,  mpt,  2  Moo.  P.  C.  C.  N.  6.  289,  88  L. 
T.P.M.AA.116. 
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caused  by  their  own  default  or  privity  was  considerably  reduced.] 
Foreign  ships  were  not  within  those  enactments,  but  the  benefits  of  The 
Merchant  Shipping  Act,  1854,  have  been  extended  to  them  by  stat.  25 
&  26  Vict.  c.  63,  8.  54. 

Lush  {J.  H.  Sbdg$(m  with  him),  contrd. — The  general  maritime  law 
and  the  laws  of  different  countries  vary  with  respect  to  the  power  of  the 
master  of  a  ship  to  bind  his  owners  by  bottomry  bonds,  the  very  form 
of  which  varies  in  different  places.  In  the  case  of  The  Nelson,  1  Hagg. 
Adm.  Rep.  169,  176,  Lord  Stowell  lays  down  that  according  to  the  law 
of  England  a  bottomry  bond  may  be  given  for  necessaries :  the  general 
maritime  law  authorizes  the  captain  to  bypothecate  the  freight  and  cargo 
only,  not  the  ship,  and  the  owner  has  the  option  to  adopt  or  repudiate 
the  contract :  also  that  general  average  differs  in  different  countries.  In 
Story's  Conflict  of  Laws,  6th  ed.,  §  286  b,  ''  It  is  well  known,  that  by 
the  common  law  the  master  of  a  ship  has  a  limited  authority  to  take  up 
money  in  a  foreign  port  and  give  a  bottomry  bond  in  cases  of  necessary 
repairs,  and  other  pressing  emergencies.  But  he  is  not  at  liberty  to  give 
Bueh  a  bond  for  mere  useful  supplies  or  advances,  which  are  *not  r-^^  ^  » 
strictly  necessary.  It  is  highly  probable,  that  in  some  maritime  ^ 
countries,  the  basis  of  whose  jurisprudence  is  the  civil  law,  a  broader 
authority  is  allowed  to  the  master,  or  at  least  a  broader  liability  may 
attach  upon  the  vessel  and  the  owner.  In  such  a  case,  the  question 
might  arise,  whether  the  liability  of  the  ship,  or  of  the  owner,  was  to  be 
decided  by  the  authority  of  the  master  according  to  the  law  of  the  foreign 
place,  where  the  money  was  advanced,  or  by  the  law  of  the  place  of  the 
domicil  of  the  ship  and  owner.  In  England  it  would  be  held  (at  least 
such  seems  the  course  of  the  adjudications),  that  the  master's  authority 
to  bind  the  ship,  or  the  owner,  in  a  foreign  port,  would  be  governed  by 
the  law  of  the  domicil  of  the  owner ;  and  that  consequently  the  master 
of  an  English  ship  could  not  bind  the  owner  for  advances,  or  supplies  in 
a  foreign  port,  which  were  not  justifiable  by  the  English  law.  But  it  is 
far  from  being  certain,  that  foreign  Courts,  and  especially  the  Courts  of 
the  country,  where  the  advances  or  supplies  were  furnished,  would  adopt 
the  same  rules,  if  the  lender  or  supplier  had  acted  with  good  faith,  and 
in  ignorance  of  the  want  of  authority  in  the  master."  And  in  a  note  to 
that  section  he  refers  to  Mr.  Brodie's  notes  on  Lord  Stair's  Institu- 
tions, vol.  2,  pp.  955-956,  in  which  the  conclusion  is  thus  stated :  ^*  The 
clear  result  then  is,  that  the  transaction  must  be  held  to  have  refer- 
ence to  the  master's  implied  mandate,  according  to  the  law  of  his 
own  country, — a  mandate  which  it  is  the  duty  of  those  who  deal  with 
him  as  an  agent  to  ascertain  the  extent  of;  and  that,  while  they  never 
can  justly  complain  of  having  their  right  limited  by  such  a  principle,  the 
shipmaster  cannot  be  supposed  to  intend  an  abus6  of  his  powers,— whence 
*the  very  gist  of  all  contracts,  the  understanding  of  parties,  would  r«i  lo 
be  wanting  to  infer  a  right,  ex  lege  loci  contractus,  which  the  ^ 
scope  of  his  authority  did  not  import."  If  this  were  not  so,  the  liability 
of  the  owner  would  depend  upon  the  law  of  the  country  into  a  port  of 
which  the  ship  was  obliged  to  go  for  repairs. 

A  maritime  contract,  which  bottomry  obviously  is,  must  therefore 
have  reference  to  the  law  of  the  country  to  which  the  ship  belongs :  for 
the  ship  is  part  of  her  soil.  Consequently  every  person  who  puts  goods 
gn  board  a  French  ship  is  bound  as  to  those  goods  by  the  law  of  France. 
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Now  The  Code  de  ComiDerce,  livre  2,  tttre  III.,  Des  propri^taires  de 
navires,  Art.  216«  ainsi  modifi^ :  Loi  da  14  Juin,  1841,(a)  runs  thas ; 
*^  II  peut,  dans  toas  lea  cas,  s'affranchir  des  obligations  ci-dessus  par 
Tabandon  du  navire  et  da  fret;"  and  in  Em^rigon,  Traits  des  Contrats 
i,  la  Grosae,  par  Boulay-Paty,  ch.  iv.,  s.  xi.,  p.  489,  referring  to  the 
celebrated  Ordonnance  de  la  Marine,  from  which  the  original  section 
was  introduced  into  the  Code  de  Commerce,  it  is  said  that  no  particular 
form  of  abandonment  is  necessary.  [He  also  referred  to  the  Code  de 
Commerce,  Liv.  2,  tit.  I.,  art.  191,  and  the  proceedings  in  the  French 
Courts  set  out  in  Castriqae  v,  Imrie,  8  C.  B.  N.  S.  1  (E.  C.  L.  R«  vol. 
98)«]  [Blackburn,  J. — You  would  say  that  a  contract  made  with  the 
captain  of  a  French  ship  at  Sunderland  to  deliver  a  cargo  at  Plymouth, 
which  would  be  a  coasting  voyage,  is  to  be  governed  by  the  French  law.J 
Yes :  the  ship  retains  its  nationality  in  a  foreign  port. 

Melliahy  in  reply. — The  general  rule  is  that  contracts  are  governed  by 
*1141  ^^^  '^^  contractus,  unless  they  are  *to  be  performed  else- 

-I  where.  [He  cited  Duncan  v.  Benson,  1  Exch.  587,(6^  and 
Blackburn,  J.,  referred  to  Gammell  t^.  Sewell,  in  error,  5  H.  &  N.  728, 
29  L.  J.  Exch.  350.  Where  a  country  makes  laws  at  variance  with  the 
general  international  law,  they  cannot  bind  beyond  the  limits  of  that 
country's  territory. 

The  section  of  Story  Confl.  of  Laws,  6th  Ed.,  §  286  c,  next  following 
that  relied  on  by  the  other  side,  runs  thus,  ^'  In  a  recent  case  in  Loui- 
siana, where  the  question  arose  as  to  the  liability  of  the  owner  for  the 
property  on  board,  belonging  to  a  passenger  who  died  on  the  voyase, 
the  property  being  afterwards  lost,  the  point  was  made,  whether,  as  the 
passenger  and  property  were  taken  on  board  at  a  foreign  port,  the  law 
of  that  port,  or  the  law  of  the  place  where  the  vessel  and  owner  belonged, 
ought  to  govern  as  to  the  owner's  liability.  On  that  occasion  the  Court 
said :  *  We  are  of  opinion  that  the  law  of  the  place  of  the  contract,  and 
not  that  of  the  owner's  residence,  must  be  the  rule  by  which  his  obliga- 
tions are  to  be  ascertained.  The  lex  loci  contractus  governs  all  agree- 
ments unless  expressly  excluded,  or  the  performance  is  to  be  in  another 
country,  where  different  regulations  prevail.  What  we  do  by  another 
we  do  by  ourselves;  and  we  are  unable  to  distinguish  between  the 
responsibility  created  by  the  owner,  sending  his  agent  to  contract  in 
another  country,  and  that  produced  by  going  there  and  contracting  him- 
self.' Perhaps  the  case  itself  did  not  require  so  broad  an  expression  of 
opinion ;  since  the  Court  seem  to  have  assumed,  that  the  law  of  the 
^ll'^n  ^^^^^'b  domicil  coincided  with  the  law  of  the  place  of  the  *con- 
-1  tract,  as  to  the  owner's  responsibility,  and  the  authority  of  the 
master.  But  the  same  doctrine  has  been  elaborately  maintained  by  the 
same  Court  in  another  case  :  Arayo  v.  Currell,  1  Louis.  R.  528."  [He 
read  at  length  the  judgment  of  Martin,  J.,  in  that  case.]  The  case  of 
The  Nelson,  1  Hagg.  Adm.  Rep.  169,  was  decided  on  purely  technical 
grounds,  and  has  no  bearing  here.  [Blackbubn,  J. — 8  Kent  Comm., 
p.  168,  note  {e),  10th  edit.,  runs  thus,  ^'  It  is  an  established  principle, 
that  the  authority  of  the  master  as  to  the  employment  of  the  ship,  or 
repairing  the  ship,  or  supplying  the  ship  with  provisions,  abroad  as  well 

(a)  See  Les  Codes  Fraof  ai9,  par  Tripier,  Paris,  1862. 
(fr)  Affirmed  on  error,  3  Bzch.  6i4. 
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as  at  home,  is  limited  by  the  express  or  implied  authority  of  the  laws 
of  his  own  country,  or  the  usage  of  trade,  or  the  business  of  the  ship,  or 
the  instructions  of  the  owner,  and  he  cannot  bind  the  ship  or  owner 
beyond  these  limits :  Pope  v.  Nickerson,  3  Story  R.  477,  480.  Story,  J., 
in  this  case,  after  citing  and  reasoning  on  the  foreign  authorities,  arrives 
at  the  conclusion  that  the  master  can  make  no  contract  in  a  foreign 
country,  which  shall  bind  the  owners  of  a  ship,  except  as  to  what  they 
expressly  authorize,  or  the  general  law  of  his  own  country  has  recognised, 
and  that  then  it  will  bind  them  no  further  than  that  law  binds  them, 
whether  it  be  in  personam  or  in  rem.**'\ 

The  Court  said  the  question  was  a  most  important  one,  and  they 
would  take  time  to  consider  it.  Our,  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  Trinity  Term,  1864, 
May  31st. 

Blaokburk,  J. — In  this  case  it  appears  on  the  first  *count  of  r»-i ig 
the  declaration  that  the  master  of  the  ship  ^'  Olivier,"  duly  ap-  ^ 
pointed  by  the  defendants,  her  owners,  entered  into  a  contract  for  the 
carriage  of  the  plaintifi^s  goods  from  the  West  Indies  to  Liverpool ;  that 
the  vessel  in  the  course  of  the  voyage  put  into  Fayal  as  a  port  of  dis- 
tress ;  that  there  the  master  properly  hypothecatea  the  ship,  freight  and 
cargo  to  raise  the  necessary  funds  for  repairing  tlie  vessel,  by  which  the 
cargo  was  brought  to  this  country ;  that,  on  its  arrival  proceedings  were 
taken  in  the  Admiralty  Court  by  the  holders  of  the  hypothec,  and  that 
the  plaintiff  was  obliged  in  order  to  redeem  the  cargo  to  pay  them 
money.  The  plaintiff  sued  on  an  implied  promise  by  the  defendants  to 
indemnify  him. 

The  first  plea  is  that  the  contract  under  which  the  goods  were  to  be 
carried  was  under  a  charter-party  and  not  otherwise ;  that  the  charter- 
party  (in  which  the  ship  was  described  as  a  French  ship)  was  made  be- 
tween the  plaintiff  and  the  master  at  St.  Thomas,  for  a  voyage  from 
Haiti  to  a  port  in  France,  or  to  London  or  Liverpool  at  the  option  of  the 
plaintiff;  that  the  ship  was  French,  the  defendants  were  French  subjects 
domiciled  and  trading  in  France,  and  that  according  to  the  law  of  France 
^'it  is  lawful  for  the  owners  of  any  French  ship  in  all  cases  to  free  them- 
selves from  the  acts  and  engagements  of  the  master  thereof  in  all  that 
concerns  the  ship  and  voyage  by  the  abandonment  of  the  ship  and 
freight."  The  plea  then  negatives  any  express  authority  given  to  the 
master  or  any  subsequent  ratification  of  his  acts  by  them,  and  avers  an 
abandonment  of  the  ship  and  freight  such  as  by  the  law  of  France  would 
free  them  from  the  acts  and  engagements  of  the  master. 

To  this  plea  there  is  a  demurrer ;  and  the  principal  question  is  whether 
that  plea  is  good. 

^If  the  master  of  the  ship  had  the  same  authority  to  bind  his  rut-t^fr 
owners  absolutely  as  the  master  of  an  English  ship  would  have  had  ^ 
in  similar  circumstances,  the  facts  stated  on  the  record  would,  according 
to  the  decision  of  the  Exchequer  Chamber  in  Benson  v.  Duncan,  S  Exch. 
644,  hare  given  rise  to  an  implied  contract  on  behalf  of  the  owners  ab- 
solutely binding  them  personally  without  any  limit  to'  indemnify  the 
plaintiff;  and  this  was  not  disputed  on  the  argument.  But  on  this  de- 
murer, the  statement  of  the  French  law  in  the  plea  must  be  taken  to  be 
accurate,  and  according  to  that  the  authority  given  by  French  owners 
to  their  French  master  is  not  an  authority  to  bind  them  absolutely  by 
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any  acta  or  engagements  of  his,  but  a  limited  authority  only  to  bind 
them  by  sach  acts  and  engagements,  subject  (as  far  as  the  personal  lia- 
bility of  the  owners  is  concerned)  to  a  defeasance  on  their  abandoning 
the  ship  and  freight. 

We  think  that  the  power  of  the  master  to  bind  his  owners  personally 
is  but  a  branch  of  the  general  law  of  agency.  And  it  seems  clear  that 
if  a  principal  gives  a  mandate  to  an  agent  containing  a  condition  that 
all  contracts  which  the  aeent  makes  on  behalf  of  his  principal  shall  be 
subject  to  a  defeasance,  those  who  contract  through  that  agent  with  no- 
tice of  that  mandate  (containing  such  a  limit  on  his  authority)  cannot 
hold  the  principal  bound  absolutely. 

And  we  think  that,  as  far  as  regards  the  implied  authority  of  the 
master  of  a  ship  to  bind  his  owners  personally,  the  flag  of  the  ship  is 
notice  to  all  the  world  that  the  master's  authority  is  that  conferred  by 

*1181  ^^®  ^^^  ^^  ^^^^  ^^S '  ^^^^  ^^^  mandate  is  contained  in  the  law  *of 
-I  that  country,  with  which  those  who  deal  with  him  must  make 
themselves  acquainted  at  their  peril. 

There  is  a  singular  absence  of  authority  on  this  subject  in  our  own 
Courts,  but  the  point  has  twice  come  before  the  Courts  in  America,  and 
the  decisions  are  opposed  to  each  other.  In  Arayo  v,  Currell,  1  Lonis. 
B.  528,  the  Court  in  Louisiana  held  that  the  limit  of  the  liability  of  the 
owners  of  a  Louisiana  ship  was  governed  by  the  law  of  Mexico  where 
the  contract  was  made  by  their  master,  and  not  by  the  law  of  Louisiana, 
treating  the  question  as  one  depending  on  the  law  of  nations.  In  the 
more  recent  case  of  Pope  v.  Nickerson,  3  Story  R.  465,  in  a  case  very 
similar  in  its  facts  to  the  present,  the  Court  of  Massachusetts  dissented 
from  Arayo  v.  Currell.  Mr.  Justice  Story  delivered  an  elaborate  judg- 
ment, in  which  he  collects  and  examines  the  continental  authorities  as 
well  as  those  of  England  and  America,  and  he  treats  the  question  as 
depending  on  the  law  of  agency,  and  comes  to  the  conclusion  that  the 
limit  of  the  liability  of  the  owners  for  the  acts  of  their  master  depended 
upon  the  law  of  Massachusetts  where  the  ship  was  owned,  and  not  on 
the  law  of  the  country  where  she  was  chartered,  or  of  that  where  the 
goods  of  the  plaintiffs  were  sold  by  the  master.  Neither  of  these  de- 
cisions is  binding  on  us,  but  we  have  derived  great  assistance  from 
them.  The  very  learned  judgment  of  Mr.  Justice  Story  just  referred 
to  affords  a  complete  answer  to  a  plausible  argument,  in  which  it  was 
suggested  that  the  general  law  maritime  clothed  the  master  of  a  ship 
with  power  to  bind  his  owners  absolutely,  and  that  the  municipal  law 
of  the  owners'  country  was  analogous  to  secret  restrictions  on  the  os- 
*1191  ^^^^^^^^  ^authority  of  a  partner  or  other  agent  clothed  with  a 
■■  general  power. 

The  authorities  cited  by  Mr.  Justice  Story  show  that  the  power  given 
by  the  common  law  to  the  master  to  bind  his  owners  personally  without 
any  limit,  depending  upon  that  to  the  value  of  the  ship  and  freight,  is 
rather  the  exception  than  the  rule  in  maritime  law.  Certainly  they 
show  that  there  is  no  such  immemorial  rule  of  maritime  law  as  that 
contended  for.  Reason  and  convenience  are  certainly  in  favour  of 
holding  that  the  authority  of  the  master  to  bind  his  owners  should  be 
fixed  and  uniform  according  to  the  law  of  his  flag,  which  is  known  to 
both^  rather  than  that  it  should  vary  according  to  the  law  of  the  port  in 
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▼hich  the  ship  may  happen  for  the  time  to  be.   We  think  therefore  that 
the  plea  is  good. 

There  are  two  other  questions  which  we  have  to  decide  arising  on  the 
demorrers  to  the  replications.  The  second  replication  to  the  plea  is 
that  the  plaintiff  had  elected  that  his  goods  should  be  carried  to 
England,  and  that  the  law  which  governs  St.  Thomas  where  the  charter- 
party  was  made,  and  that  which  governs  Fayal  where  his  goods  were 
hypothecated,  are  similar  to  that  of  England,  and  not  to  that  of  France. 
On  the  demurrer  to  this  replication  we  must  assume  that  the  foreign  law 
in  those  countries  is  as  asserted,  but  we  think  that  the  replication  affords 
no  answer  to  the  plea. 

The  law  of  the  place  where  a  contract  was  made,  and  that  of  the 
place  where  it  was  to  be  fulfilled,  are  very  important  on  any  question  as 
to  the  validity  or  the  effect  of  the  contract ;  but  as  we  have  already 
said,  we  think  the  question  before  us  depends  not  on  the  validity  or 
eSect  of  the  contract,  but  on  the  authority  of  the  *agents  who  r^ciQo 
made  the  contract  to  bind  the  defendants  to  it.  ^ 

There  is  a  third  replication  which  was  not  relied  on  at  the  argument, 
and  is  clearly  bad.  The  only  question  in  the  Admiralty  Court  was 
whether  the  master  had  authority  to  bind  the  goods  by  hypothecating 
them ;  that  before  us  is  whether  the  master  had  power  to  bind  the  ship- 
owners personally  without  any  defeasance;  two  questions  perfectly 
distinct  in  their  nature. 

The  judgment  must  be  for  the  defendants  on  all  the  demurrers. 

Judgment  for  the  defendants. 

The  plaintiff  having  brought  error  on  this  judgment,  the  case  was 
heard  at  the  sittings  after  Trinity  Term,  1865,  on  the  17th  June,  before 
Erlis,  C.  J.,  Pollock,  C.  B.,  Willes  and  Keating,  JJ.,  Martin  and 

PiGOTT,  BB. 

CrompUm  Button,  for  the  plaintiff. — The  judgment  of  the  Court  below 
proceeded  chiefly  on  the  ground  that  this  was  a  question  of  the  autho- 
rity of  the  master  as  derived  from  the  owners.  The  plaintiff's  claim 
however  does  not  depend  on  that  authority,  but  is  a  claim  of  indemnity 
arising  out  of  the  general  maritime  law  which  gives  the  masters  of  all 
sea-going  ships  a  right  to  hypothecate  the  ship,  independent  of  municipal 
law  or  authority  of  owners;  and  the  right  to  bring  this  action  is  a 
corollary. springing  out  of  that  right  to  hypothecate. 

The  provision  of  the  French  Code  sought  to  be  set  up  here  by  the 
defendants,  and  on  which  the  judgment  *of  the  Court  below  r^cioi 
proceeded,  is  really  in  the  nature  of  a  lex  fori,  and  as  such,  can  ^ 
only  be  entertained  in  French  Courts ;  and  can  no  more  be  enforced 
here  than  our  own  laws  of  the  statutes  of  limitations  and  set-off  could  be 
enforced  abroad.  The  municipal  law  of  his  country  does  not  apply  to 
contracts  entered  into  by  the  master  of  a  ship  sent  to  engage  in  the 
carrying  trade  of  the  world.  Duncan  v.  Benson,  1  Exch.  537,(a)  shows 
that  the  authority  of  the  master  to  bind  his  owners  by  a  bottomry  bond 
arises  from  necessity  and  is  therefore  established  by  maritime  law.  In 
the  case  of  The  Hamburg,  Brown,  k  L.  253,  82  L.  J.  P.  M.  &  A. 
161,(i)  it  was  held,  that  in  considering  the  validity  of  a  bottomry  bond 

(a)  AArmed  in  error,  3  Bzoh.  644. 

{h)  Afirmad  on  appoal*  nom.  Daranty,  sppt ,  Hart,  respt,  2  Moo.  P.  C.  C.  N.  S.  289,  83  L. 
J.  P.  IL  a  A.  116. 
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given  m  a  foreign  port  the  Court  is  eovemed  by  the  gener&l  maritime 
law,  not  by  the  lex  loci  contractus.  [He  also  cited  The  Dondee,  1  Hagg. 
Adm.  Rep.  109.] 

Two  American  authorities  were  cited  in  the  Court  below,  viz.,  Arayo 
V.  Currell,  1  Louis.  B.  528,  and  Pope  v.  Nickerson,  1  Story  R.  465, 
and  its  judgment  is  founded  upon  the  latter.  But  that  case  only  shows 
that  the  municipal  law  of  a  country  applies  where  tortious  acts,  t.  e.  acts 
of  carelessness  or  barratry,  have  been-  done  by  the  master — ^not  where 
legitimate  contracts  have  been  made  by  him,  and  here  no  tortious  con- 
duct is  imputed.  Story,  J.,  in  delivering  the  judgment  says,  p.  477, 
^'  In  the  laws  of  England  and  America  it  is  an  established  principle, — 
as  old,  almost,  as  the  navigation  of  those  countries, — that  the  authority 
of  the  master,  as  to  the  employment  of  the  ship,  or  the  repairing  of  the 
*1221  ^^^P'  ^^  ^^^  supplying  of  the  ship  with  *pro visions  or  other 

-I  necessaries,  abroad  as  well  as  at  home,  is  limited  by  the  express 
or  implied  authority  derivable  from  the  laws  of  the  country,  or  the  usage 
of  the  trade,  or  the  business  of  the  ship,  or  the  instructions  of  the  owner ; 
and  he  cannot  bind  either  the  ship  or  the  owner  beyond  these  limits. 
*  *  *  p.  479.  If,  indeed,  there  be  any  general  rule  deducible  from 
the  maritime  law  on  the  subject  of  the  rights  of  the  master,  it  is,  that 
the  master  can  bind  the  owners  only  so  far  as  regards  the  employment 
and  business  of  the  ship.  He  has  no  general  authority  to  bind  the 
owners  personally.  *  *  *  p.  480.  I  am  fully  aware  of  the  bear- 
ing of  the  cases  of  Malpica  v.  McKoun,  1  Miller,  Louis.  B.  250,  254, 
and  Arago  v.  Carroll,  1  Miller,  Louis.  B.  528,  in  the  State  of  Louisiana. 
With  the  greatest  respect  for  the  learning  and  ability  of  the  Judges  who 
decided  those  cases,  they  appear  to  me  to  proceed  upon  false  principles, 
and  to  be  at  war  with  the  current  doctrines  of  the  common  law.*' 
[Counsel  read  almost  all  the  rest  of  that  very  long  judgment.]  [Erlb, 
U.  J. — Mr.  Justice  Story  went  into  all  the  law  and  authorities  on  this 
subject,  and  the  result  is  that  they  do  not  by  any  means  bear  out  your 
proposition  that  there  is  a  general  maritime  law  overriding  them  all. 
What  do  you  mean  when  you  speak  of  such  a  law  ?]  The  decisions  of 
Admiralty  and  mercantile  Courts  in  all  civilized  nations.  [Pollock,  C. 
B. — That  is  as  vague  as  the  expression  "  International  law."  Martin, 
B. — Suppose  this  ship  instead  of  being  taken  to  Liverpool,  had  been 
taken  to  Havre,  could  they  say  there  *^  We  will  throw  the  French  law 
overboard  V  and  thus  cast  on  the  shipowner  a  burden  which  that  law 
does  not?]  No.  But  the  right  to  sue  here  would  remain  unaltered. 
*12^1       *With  respect  to  the  French  law  on  this  subject.    The  original 

-^  was  the  Ordonnance  de  la  Marine,  promulgated  by  Louis  14th  in 
August,  1681,  livre  2,  tit.  8,  art.  2 : — ^'  Les  propri^taires  des  navires 
seront  responsables  des  faits  du  maitre :  mais  ils  en  demeureront  d^ 
chi^rgfes  en  abandonnant  leur  b&timent  et  le  fret."  A  great  question 
arose  on  this,  whether  the  liability  extended  beyond  the  tortious  acts  of 
the  master :  Yalin,  sur  1*  Ordonnance  de  la  Marine,  and  Pothier,  du 
Contrat  de  Charte-partie,  No.  34,  holding  that  that  was  its  extent,  and 
Em&rigon,  Contrats  &  la  Orosse,  ch.  4,^ect.  11,  holding  the  reverse. 
The  following  is  the  language  of  Pothier : — "  Qtudj  si  depuis  que  le 
mattre  a  vendu  des  marchandises  de  Taffrfeteur,  pour  subvenir  aux 
n&sessit&i  pressantes  du  vaisseau,  ee  vaisseau  ^tait,  durant  le  voyage, 
p^ri  avec  toute  sa  cargaison,  ou  pris  par  les  ennemiS|  le  maitre  est-il 
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tenu,  en  ce  cas,  de  payer  le  prix  des  marohandises  &  Taffr^tear,  i  qui 
elles  appartenaient  ?  Les  anciennes  lois  maritimes  d^cident  pour  I'affirm- 
ative.  L*article  68  des  Ordonnances  de  Wisbury  dit:  'Ea  cas  de 
n^cessit^,  le  maitre  poarra  vendre  partie  dea  marchandises  pour  faire 
argent,  8*il  en  a  besoin  pour  le  navire ;  et  le  navire  venant  apr^s  k  se 
perdre,  sera  n^anmoins  tenu  de  payer  au  marchand  les  dites  marchan- 
dises.' "  He  cites  some  authorities,  and  gives  his  own  opinion  in  accord- 
ance with  that  Ordonnance.  Jacobsen's  Laws  of  the  Sea,  translated  by 
Frick,  p.  360,  and  Abbott  on  Shipping,  by  Shee,  p.  119,  10th  ed.,  are 
to  the  same  effect.  The  Code  de  Commerce,  liv.  2,  tit.  8,  originally  ran 
thus : — ^^  Art.  216 :  Tout  propri^taire  de  navires  est  civilement  respon- 
sable  des  faits  du  capitaine,  pour  ce  qui  est  relatif  au  navire  et  k  I'exp^- 
dition.  La  responsabilit^  cesse  par  Tabandon  du  navire  et  du  fret. 
§  217.  Les  propri^taires  des  *navires  ^quip^s  en  guerre  ne  seront  r^-ioA 
toatefois  responsables  des  d^lits  et  d^r^dations  commis  en  mer  ^ 
par  les  gens  de  guerre  qui  sont  sur  leurs  navires,  ou  par  les  Equipages, 
que  jusqu*^  concurrence  de  la  somme  pour  laquelle  ils  auront  donn^ 
caution,  tl  moins  qu'ils  n'en  soient  participants  ou  complices."  In  1841 
this  was  altered  to  its  present  form,  thus : — ^'  Art.  216.  Tout  propria- 
taire  de  navire  est  civilement  responsable  des  faits  du  capitaine,  et  tenu 
des  engagemens  contractus  par  ce  dernier,  pour  ce  qui  est  relatif  au 
navire  et  &  Texp^dition. 

^'  II  peat,  dans  tons  les  cas,  s'affranchir  des  obligations  ci-dessus  par 
I'abandon  du  navire  et  du  fret. 

"  Tontefois,  la  faculty  de  faire  I'abandon  n'est  point  accord^e  It  celui 
qui  est  en  mdme  temps  capitaine  et  propri^taire  ou  copropri^taire  du 
Davire.  Lorsque  le  capitaine  ne  sera  que  copropri^taire,  il  ne  sera 
responsable  des  engagemens  contractus  par  lui,  pour  ce  qui  est  relatif 
au  navire  et  &  I'expidition,  que  dans  la  proportion  de  son  int^rSt." 
Art  217  remains  as  before.  These  provisions  are  in  the  nature  of  pro- 
cedure, and  do  not  exempt  parties  from  liability  to  foreign  suits.  This 
appears  from  Art.  298 : — *'  Si  le  navire  se  perd,  le  capitaine  tiendra 
compte  des  marchandises  sur  le  pied  qu'il  les  aura  vendues,  en  retenant 
^galement  le  fret  port^  aux  connaissemens. 

*'  Sauf,  dans  ces  deux  cas,  le  droit  r^serv^  aux  propri^taires  de  navire 
par  le  paragraphe  2  de  I'article  216. 

"  Lorsque  de  I'exercice  de  ce  droit  r^sultera  une  perte  pour  ceux  dont 
les  marchandises  auront  ^t^  vendues  ou  mises  en  gage,  elle  sera  r^partie 
au  marc  le  franc  sur  la  valeur  de  ces  marchandises  et  de  toutes  celles 
qui  sont  arriv^es  i  leur  destination  ou  qu^  ont  itk  sauv^es  du  *nau-  r«i  or; 
frage  post^rieurement  aux  ^v^nemens  de  mer  qui  ont  n^cessitfe  la  ^ 
vente  on  la  mise  en  gage."  [Erlb,  C.  J. — We  cannot  take  notice  of 
that.  In  delivering  the  judgment  of  the  Court  below  Blackburn,  J;, 
says,  "  On  this  demurrer,  the  statement  of  the  French  law  in  the  plea 
must  be  taken  to  be  accurate."] 

J.  H,  Bodgnon^  for  the  defendants. — ^By  the  general  maritime  law, 
the  power  of  the  master  of  a  ship  is  limited  to  hypothecating  the  ship 
and  cargo ;  the  extent  to  which  beyond  this  his  owners  are  liable  for  his 
acts,  must  be  determined  by  the  law  of  the  country  where  the  parties  are 
domiciled  and  from  which  the  ship  came.  The  general  rule  of  law,  as 
laid  down  in  Story  on  Agency  and  all  other  books  on  the  subject,  is  that 
those  who  deal  with  an  agent  do  so  at  their  own  peril  if  it  turns  out  that 
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lie  had  no  authority  from  his  principal ;  bat  the  plaintiff  here  knew  that 
he  was  dealing  with  the  master  of  a  French  ship,  the  liability  of  whose 
owners  for  his  acts  was  limited  by  the  French  law,  as  appears  from  the 
aathorities  already  cited.  The  same  law  exists  in  Spain  and  in  Massa- 
chosetts :  Pope  v.  Nickerson,  3  Story  R.  465,  and  in  several  other  coun- 
tries :  Emerigon,  Traits  des  Gontrats  i  la  Grosse,  by  Boulay-Paty,  ch. 
4,  8.  11.  He  refers  among  other  authors  to  Grotius,  de  jure  belli  ac 
pacis,  lib.  2,  c.  11,  §  13,  ^^  Male  Romanis  legibus  introductum,  at  ex 
facto  magistri  exercitos  in  resolidum  singuli  tenerentur.  Nam  hoc  nee 
naturali  sequitati  convenit,  quss  satis  habit  si  pro  suis  singuli  partibns 
conveniantur,  nee  publico  utile  est ;  absterrentur  enim  homines  ab  exer- 
cendis  navibus,  si  metuant  ne  ex  facto  magistri  quasi  in  infinitum  tene- 
antur.  Atque  adeo  apud  Hollandos,  ubi  mercatura  pridem  maxime 
'^1261  ^'S^^^  ^^^  nunc  et  olim  lex  ilia  Romana  observata  non  est :  imo 
-■  contra,  constitutum,  ne  exercitoria  etiam  universi  amplius  tene- 
antur  quam  ad  sestimationem  navis,  et  eorum  quse  in  navi  sunt."  The 
case  of  this  yery  ship.  The  ''  Olivier/'  came  before  the  Court  of  Admi- 
ralty, Lush.  Aom.  Rep.  484.  Dr.  Lushington,  in  delivering  his  judg- 
ment, says,  p.  491,  ^'  I  ought  also  to  notice  that,  if  she  be  a  British  ship, 
the  owner  of  the  cargo  can,  by  action  against  the  owner  of  the  ship,  re- 
cover all  the  expenses  he  may  have  been  put  to  through  the  hypotheca- 
tion of  his  cargo  for  ship's  expenses :  Duncan  v.  Benson.  What  may 
be  the  French  law  I  do  not  pretend  to  say."  And  there  are  exceptions 
to  this  rule,  even  in  the  English  law.  In  Abbott  on  Shipping  by  Shee, 
10th  ed..  Part  IV.,  ch.  7,  '^  Of  the  limitation  of  the  responsibility  of  the 
owners  and  master,"  p.  296,  '*  The  ancient  laws  of  Oleron,  Wisbuy,  and 
the  Hanse  Towns,  contain  no  provision  on  this  subject.  Nor  is  any 
alteration  of  the  rule  of  the  civil  law  noticed  by  Roccus,  although  Yin- 
nius,  an  earlier  authority,  says  that,  by  the  law  of  Holland,  the  owners 
are  not  chargeable  beyond  the  value  of  the  ship  and  things  that  are  in 
it;  in  conformity  to  which  principle  the  French  ordinance  declares, 
'  That  the  owners  of  ships  shall  be  answerable  for  the  acts  of  the  mas- 
ter, but  shall  be  discharged  therefrom  upon  relinquishing  their  ship  and 
the  freight.'  A  similar  provision  is  contained  in  the  ordinance  of  Rot- 
terdam, made  in  1721,  which  declares,  *  That  the  owners  shall  not  be  an- 
swerable for  any  act  of  the  master  done  without  their  order,  any  further 
than  their  part  of  the  ship  amounts  to ;'  and  by  other  articles  of  the 
mioji  s&ine  ordinance  it  appears  that  each  part-owner  is  liable  only  for 
-'  *the  value  of  his  own  share.  Yalin,  in  his  Commentary  on  the 
French  ordinance,  informs  us  that  the  same  regulations  are  also  estab- 
lished at  Hamburgh."  And  The  Merchant  Shipping  Act  Amendment 
Act,  1862,  25  k  26  Vict.  c.  63,  s.  54,  has  introduced  still  further  modi- 
fications  into  our  law.  [On  proceeding  to  discuss  the  form  of  the  plea 
he  was  stopped  by  the  Court.] 

Orompton  HuUan^  in  reply.  Our.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

WiLLES,  J. — The  facts  disclosed  by  the  record  are  as  foUowis : — The 
plaintiff  below,  a  British  subject,  at  St.  Thomas,  a  Danish  West  India 
island,  chartered  the  ship  Olivier,  belonging  to  the  defendants,  who  are 
Frenchmen,  for  a  voyage  from  St.  Marc,  in  Haiti,  to  Havre,  London,  or 
Liverpool,  at  the  charterer's  option.  The  plaintiff  most  have  known  that 
the  ship  was  French.    The  charter-party  was  entered  into  by  the  master 
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in  pnrsiianee  of  his  general  anthoritj  as  master,  and  not  nnder  any 
special  anthority  from  the  owner.  The  plaintiiF  shipped  a  cargo  at  St. 
Marc  for  Liverpool,  with  which  the  vessel  sailed.  On  her  voyage,  she 
sustained  damage  from  a  storm,  which  compelled  her  to  pat  into  Fayal, 
a  Portuguese  port,  for  repair.  There  the  master  properly  borrowed 
money  upon  bottomry  of  the  ship,  freight  and  cargo,  and  repaired  the 
ship,  which  proceeded  with  the  cargo,  and  arrived  in  safety  at  Liverpool. 
The  bondholder  proceeded  in  the  Court  of  Admiralty  against  the  ship, 
freight,  and  cargo.  The  ship  and  freight  were  insufficient  to  satisfy  the 
bond ;  the  deficiency  and  costs  fell  upon  the  plaintiff  as  owner  of  the 
cargo,  and  in  ^respect  thereof  he  seeks  to  be  indemnified  by  the  r^iQS 
defendants  as  shipowners.  ^ 

The  defendants  abandoned  the  ship  and  freight ;  and  it  must  be  taken 
as  a  fact  (because  it  is  alleged  and  not  denied)  that,  by  the  law  of  France, 
they  abandoned  in  time,  and  in  such  manner,  and  under  such  circum- 
stances as  are  required  by  the  French  law,  and  that  according  to  that 
law,  abandonment  (by  which  we  understand  a  giving  up  of  the  ship  and 
freight  to  the  shippers,  see  Dakin  t^.  Oxley,  15  C.  B.  N.  S.  646,  665 
(E.  G.  L.  R.  vol.  109),  absolved  him  from  liability.  This  law,  if  appli- 
cable, is  one  which  furnishes  an  absolute  bar  to  the  plaintiff's  claim  by 
way  of  satisfaction  or  discharge^  and  affected  the  validity  of  the  claim, 
and  not  merely  the  mode  of  proceeding  to  enforce  it.  Whether  the 
French  law  permits  abandonment  under  such  exceptional  circumstances 
is  a  question  of  fact  not  before  us,  and  which  for  the  present  purpose 
we  must  assume  to  be  answered  in  the  affirmative.  (See,  however,  De- 
villeneuve  et  Masse,  Dictionnaire  du  Contentieux  Commercial,  titre 
Armateur,  ss.  23,  25.) 

By  the  English  law,  a  shipowner,  under  such  circumstances,  is  liable 
personally,  and  not  merely  to  the  value  of  the  ship  and  freight.  And 
it  is  alleged,  and  not  denied,  that  the  Danish,  Portuguese  and  Haitien 
laws  agree  in  this  respect  with  our  own.  The  law  of  the  port  of  loading 
at  Haiti  was  not  however  relied  upon  in  argument. 

Upon  these  facts,  it  was  insisted  for  the  plaintiff  that  the  decision 
ought  to  proceed  upon  either  what  was  called  the  ^^  General  Maritime 
Law"  as  regulating  all  maritime  transactions  between  persons  of  differ- 
ent nationalities  at  sea;  the  Danish  law,  as  that  of  the  place  r^ioq 
^where  the  contract  was  made  (*'  lex  loci  contractus") ;  the  For-  ^ 
tnguese  law,  because  the  bottomry  bond,  which  in  one  sense  caused  the 
question  to  arise,  was  given  in  a  Portuguese  port,  and  the  rule  that  the 
place  governs  the  act  ('^  locus  regit  actum")  was  supposed,  therefore,  to 
famish  a  solution ;  or  the  Englisn  law,  as  being  that  of  the  place  of  the 
final  act  of  performance  by  the  delivery  of  the  cargo  (^^  quasi  lex  loci 
Bolntionis") ;  in  either  of  which  alternatives  the  liability  of  the  defend- 
ant was  established.  And  it  was  argued,  that,  the  charter-party  having 
been  entered  into  hand  fide  in  the  ordinary  course  of  business  by  tho 
master,  within  the  scope  of  his  ostensible  authority  to  contract  for  the 
employment  of  the  vessel,  which  the  owner,  by  appointing  a  master  and 
sending  him  abroad  in  command,  allows  him  to  assume,  the  right  of  the 
charterer  could  no  more  be  narrowed  by  a  provision  of  foreign  law  un- 
known to  him  than  by  secret  instructions  from  the  owners,  which  would 
clearly  be  inoperative— a  proposition  which  needs  no  authority  in  our 
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law,  and  for  which  French  authority  will  be  found  in  Pailliet's  edition 
of  the  Code  de  Commerce,  art.  216,  in  the  note. 

For  the  defendants,  it  was  contended,  that  by  the  French  law  they 
are  absolved,  and  that  that  law,  as  being  that  of  the  ship,  governs  the 
case,  either  because  of  the  character  of  the  transaction  itself,  showing 
that  the  plaintiff  impliedly  submitted  his  soods  to  the  operation  of  the 
law  of  the  ship,  or  because  the  master,  wno  entered  into  the  contract 
(though  his  doing  so  was  within  the  scope  of  the  authority  which  he  was 
allowed  by  the  owner  to  assume),  was  disabled  by  the  French  law  from 
*1301  ^^^^'"S  ^^^  owners,  otherwise  than  with  the  ^exception  expressed 
-'  or  implied  of  exemption  from  liability  by  abandonment,  and  that 
of  such  disability,  or  lack  of  authority,  his  flag  was  sufficient  notice. 

Upon  this  latter  ground,  the  Court  of  Queen's  Bench  gave  judgment 
for  the  defendants,  not  expressing  any  opinion  upon  the  former ;  where* 
upon  the  plaintiff  brought  error,  and  the  case  was  well  argued  at  the 
Sittings  after  Trinity  Term  last,  before  Erie,  C.  J.,  Pollock,  C.  B., 
Martin,  B.,  Keating,  J.,  Pigott,  B.,  and  myself,  when  we  took  time  to 
consider. 

In  determining  a  question  between  contracting  parties,  recourse  must 
first  be  had  to  the  language  of  the  contract  itself  and  (force,  fraud,  and 
mistake  apart)  the  true  construction  of  .the  language  of  the  contract  (lex 
contractus),  is  the  touchstone  of  legal  right,  ft  often  happens,  however, 
that  disputes  arise,  not  as  to  the  terms  of  the  contract,  but  as  to  their 
application  to  unforeseen  questions,  which  arise  incidentally  or  accident- 
ally in  the  course  of  performance,  and  which  the  contract  does  not  answer 
in  terms,  yet  which  are  within  the  sphere  of  the  relation  established 
thereby,  and  cannot  be  decided  as  between  strangers. 

In  such  cases  it  is  necessary  to  consider  by  what  general  law  the 
parties  intended  that  the  transaction  should  be  governed,  or  rather  to 
what  general  law  it  is  just  to  presume  that  they  have  submitted  them- 
selves in  the  matter. 

A  familiar  illustration  of  this  will  be  found  in  the  rule,  that  the  law- 
ful usages  of  a  market  are  as  much  part  of  a  contract  entered  into  there, 
which  does  not  expressly  exclude  them,  as  if  they  were  set  down  at  large. 
*1^11  ^^®  binding  force  of  such  usages  does  not  ^depend  so  much  upon 
-I  the  knowledge  of  the  parties  as  upon  implied  acquiescence :  for 
whoso  goes  to  Rome  must  do  as  those  at  Rome  do. 

So,  in  the  absence  of  express  provision  or  special  usage,  the  general 
law  itself,  in  many  points  of  view  only  a  more  extended  usage,  supplies 
the  gaps  which  the  parties  have  left,  and  in  doing  so  sometimes  modifies 
the  construction  of  general  words  in  the  contract.  For  instance,  a  com- 
mon carrier,  while  on  the  one  hand  he  is  bound  by  stringent  rules  for  the 
protection  of  his  customers,  on  the  other  he  is  allowed  certain  exemp- 
tions from  liability,  even  upon  an  express  contract  if  it  do  not  exclude 
such  exemptions.  Thus,  by  the  common  law  of  England  a  person  who 
expressly  contracts  absolutely  to  do  a  thing,  not  naturally  impossible,  is 
not  excused  for  non-performance  because  of  being  prevented  by  the  act 
of  God,  or  the  King's  enemies,  Paradine  v.  Jane,  Al.  26 ;  and  yet,  in 
consideration  of  the  risks  to  which  common  carriers  are  exposed,  such 
prevention  is  in  their  case  an  implied  exception.  And  in  the  case  of 
ordinary  bailees  intrusted  with  the  custody  of  goods,  whether  by  express 
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contract  or  not,  the  exceptions  of  overwhelming  force  (yis  major),  and 
accident  withoat  fault  (casus  fortuitus),  are  implied. 

In  the  ease  of  carriers  by  sea,  these  latter  exceptions  (vis  maior  and 
casus  fortuitus)  are  now,  as  to  British  ships  stipulated  for  by  tne  com- 
mon exception  in  the  charter-party  or  bill  of  ladine ;  whilst  in  foreign 
contracts  of  affreightment,  even  when  made  in  British  ports,  such  express 
stipulation  is  sometimes  omitted ;  as  for  instance  in  the  Spanish  charter 
in  Blasco  v.  Fletcher,  14  C.  B.  N.  S.  147  (E.  C.  L.  R.  vol.  108),  32  L. 
J.  C.  P.  284,  because  by  the  law  of  many  countries  such  *an  p^^  qo 
exception  is  implied  (See  Casaregis  Disc,  xxiii. ;  C6digo  de  ^ 
Comercio,  art.  935;  AUgemeines  Deutsches  Handels-Gesetzbuch,  art. 
703),  so  that,  in  the  case  just  referred  to, — if  the  lex  loci  contractus 
were  to  prevail,  the  owner  of  a  Spanish  vessel,  chartered  in  Liverpool 
for  the  Havana,  might  lose  the  protection  which  the  owner  of  an  Eng- 
lish vessel  would  of  course  have  stipulated  for.  And  this  diversity  (or 
conflict)  upon  a  point  so  important,  shows  that  the  present  and  like 
questions  affect  not  only  contracts  entered  into  by  masters  of  ships,  the 
law  of  whose  country  distinguishes  between  the  obligation  of  a  contract 
by  the  master  as  such,  and  that  of  the  owner  himself,  or  his  broker,  or 
of  the  master  acting  with  a  plenary  authority,  but  touch  all  contracts  of 
affreightment  entered  into  in  respect  of  any  vessel  in  a  port  foreign  as 
to  her,  whether  the  master  happens  to  be  an  owner  or  not. 

Hitherto  we  have  viewed  the  question  generally ;  but  in  order  to  its 
satisfactory  solution  as  applied  to  the  present  case,  we  must  deal  with  the 
operative  facts,  that  the  contract  of  affreightment  was  made  by  persons 
of  different  nationalities  in  a  place  where  both  of  them  were  foreigners, 
to  be  performed,  partly  there  by  breaking  ground  in  order  to  start  for  the 
port  of  loading,— >a  place  where  both  parties  would  also  have  been 
foreigners  ;  partly  at  the  latter  port  by  taking  the  cargo  on  board ;  and 
partly  on  board  a  ship  at  sea,  subject  there  to  the  laws  of  her  own  coun- 
try, and  never  out  of  its  jurisdiction  as  to  acts  done  by  those  on  board ; 
and  partly  by  final  delivery  in  the  port  of  discharge ;  that  the  principal 
sabject-matter  of  the  contract  was  the  employment  of  a  foreign  ship  for 
a  voyage  across  the  high  seas ;  and  that  the  question  in  dispute  arose  in 
consequence  of  sea  damage  to  the  ship,  and  its  ordinary  result. 

*In  the  diversity  or  conflict  of  laws,  which  ought  to  prevail,  r^e-i  on 
is  a  question  that  has  called  forth  an  amazing  amount  of  ingenuity,  ^ 
and  many  differences  of  opinion.  It  is,  however,  generally  agreed  that 
the  law  of  the  place  where  the  contract  is  made,  is  primd  facie  that 
which  the  parties  intended,  or  ought  to  be  presumed  to  have  adopted  as 
the  footing  upon  which  they  dealt,  and  that  such  law  ought  therefore  to 
prevail  in  the  absence  of  circumstances  indicating  a  different  intention, 
88  for  instance  that  the  contract  is  to  be  entirely  performed  elsewhere, 
or  that  the  subject-matter  is  immovable  property  situated  in  another 
country,  and  so  forth ;  which  latter  though  sometimes  treated  as  distinct 
rales,  appear  more  properly  to  be  classed  as  exceptions  to  the  more 
general  one,  by  reason  of  the  circumstances  indicating  an  intention  to  be 
bound  by  a  law  different  from  that  of  the  place  where  the  contract  is 
made ;  which  intention  is  inferred  from  the  subject-matter  and  from  the 
sarrounding  circumstances,  so  far  as  they  are  relevant  to  construe  and 
determine  the  character  of  the  contract. 

The  present  question  does  not  appear  to  have  ever  been  decided  in 
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this  couDtry,  and  in  America  it  has  received  opposite  decisions,  equally 
entitled  to  respect ;  see  Arayo  v.  Garrell,  1  Louis.  R.  528,  and  Pope  v. 
Nickerson,  3  Story  B.  465.  We  must  therefore  deal  with  it  as  a  new 
question,  and  endeavour  to  be  guided  in  its  solution  by  a  steady  appli- 
cation of  the  general  principle  already  stated,  viz.,  that  the  rights  of 
the  parties  to  a  contract  are  to  be  judged  of  by  that  law  which  they 
intended,  or  rather  by  which  they  may  justly  be  presumed  to  have  bound 
themselves. 

'^1341  *^^^  ^^^^  ^PP^7  ^^^^  ^^^  successively  to  the  various  laws  which 
-1  have  been  suggested  as  applicable ;  and  first  to  the  alleged  general 
maritime  law. 

We  can  understand  this  term  in  the  sense  of  the  general  maritime  law 
as  administered  in  the  English  Courts,  that  being  in  truth  nothing  more 
than  English  law,  though  dealt  out  in  somewhat  different  measures  in 
the  common  law  and  Chancery  Courts,  and  in  the  peculiar  jurisdiction 
of  the  Admiralty ;  but  as  to  any  other  general  maritime  law  by  which 
we  ought  to  adjudicate  upon  the  rights  oi  the  subject  of  a  country  which, 
by  the  hypothesis,  does  not  recognise  its  alleged  rule,  we  were  not 
informed  what  may  be  its  authority,  limits,  or  sanction.  Passing  over 
the  common  ground  of  ethics,  and  the  elementary  ideas  of  natural  law 
(jus  gentium),  such  as  the  rights  of  prior  occupancy  and  self-preserva* 
tion,  the  privilege  and  exemption  of  necessity,  the  common  duties  of 
humanity,  of  more  or  less  perfect  obligation,  the  idea  of  property, 
including  the  obligation  of  contracts,  and  those  obligations,  for  the  most 
part  conventional,  upon  which  is  based  the  modern  system  of  interna* 
tional  law  (jus  inter  gentes) :  inasmuch  as  these  supply  no  precise  rale 
for  the  matter  in  hand, — it  would  be  difficult  to  maintain  that  there  is  as 
to  such  questions  as  the  present,  depending  in  a  great  measure  upon 
national  policy  and  economy,  any  general  in  the  sense  of  universal  law, 
binding  at  sea,  any  more  than  upon  land,  nations  which  either  have  not 
assented  or  have  withdrawn  their  assent  thereto. 

Moreover,  we  are  not  satisfied  that  there  is  any  such  general  concur- 
rence of  mankind,  that  shipowners  should  be  absolutely  answerable  per- 
sonally for  the  acts  of  the  master.  Pothier  (Contrat  Ae  Charte-partie, 
"^1851  ^^'  ^^  *^^  cited  in  the  affirmative,  and  Em^rigon  (Contrats  i 
-'  la  Grosse,  chap.  4,  sect.  11)  upon  the  negative  side.  Pothier, 
founding  his  interpretation  upon  the  civil  law,  de  exercitori&  actione 
(see  Valin  sur  TOrdonnance  de  la  Marine,  livre  2,  tit.  8,  art.  2),  thought 
that  the  clause  of  the  celebrated  ^'Ordonnance  de  la  Marine"  of  1681 
(Livre  2,  tit.  8,  art.  2),  from  which  art.  216  of  the  Code  de  Commerce 
was  taken,  applied  only  to  illicit  acts  of  the  master,  and  that  upon  his 
contracts  the  owner  was  liable,  and  could  not  get  rid  of  liability  by 
abandonment.  Em^rigon,  on  the  other  hand,  founding  his  opinion  upon 
the  general  rule  of  maritime  law,  as  he  understood  it,  thought  that  from 
liability  for  all  acts  of  the  master,  whether  licit  or  illicit,  including  con- 
tracts, the  owner  could  free  himself  by  abandonment.  The  jurisprudence 
of  the  Court  of  Cassation  leant  towards  the  opinion  of  Pothier,  and  that 
led,  in  1841,  to  the  modification  of  Art.  216  to  its  present  shape,  by 
which,  according  to  the  statement  of  the  learned  annotator  in  Sirey's  Code 
de  Commerce  annot^,  by  Gilbert,  Note  18,  upon  Art.  216,  the  opinion 
of  Emferigon  is  now  established  in  France.  To  this  may  be  added  that 
similar,  though  not  identical,  provisions  for  the  protection  of  the  own» 
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are  to  be  found  in  other  codes ;  for  instance,  that  of  Spain  (C6digo  de 
GomerciOy  art.  621,  622),  and  Prussia  (Allgemeines  Deutsches  Handels- 
Ctesetzbnchy  art.  451,  452,  458,  and  the  following).  This  is  sufficient 
to  show  that  there  is  no  general  uniform  rule  in  maritime  law  upon  the 
subject ;  indeed,  lookine  at  home,  there  seems  little  if  any  difference  in 
principle  between  the  French  law  under  consideration,  and  our  own 
statutory  provisions  for  limited  liability,  in  respect  of  obligations  by  rea- 
son of  collision,  which  *latter  have  now  by  express  enactment  rm-iof^ 
been  extended  to  collision  between  British  and  foreign  vessels  ^ 
rstat.  25  k  26  Vict.  c.  63,  s.  54):  The  Amalia,  1  Moo.  P.  C.  G.  N.  S.  471, 
82  L.  J.  P.  M.  &;  A.  191.  In  truth,  any  general,  much  more  any  uni* 
▼ersal  maritime  law,  binding  upon  all  nations  using  the  highway  of  the 
sea  in  time  of  peace,  except  when  limited  as  administered  in  some  Court, 
is  easier  longed  for  than  found.  Accordingly,  we  observe  that  both  the 
very  learned  Judge  of  the  Court  of  Admiralty,  and  the  Judicial  Com- 
mittee of  the  Privy  Council,  in  deciding  in  the  case  of  The  Hamburg 
(Daranty,  appt.,  Hart,  respt.),  2  Moo.  P.  C.  N.  S.  289,  88  L.  J.  P.  M. 
k  A.  116,  that  the  validity  of  a  bottomry  bond  given  in  a  foreign  port 
was  to  be  determined  by  the  general  maritime  law,  and  not  by  the  law 
of  the  ship  or  the  port  where  the  bond  was  given,  added  to  the  expres- 
sion *Hhe  general  maritime  law"  this  qualification,  vis.  ^*  as  administered 
in  England."  That  case  was  cited  as  an  authority,  and  at  first  sight 
it  appeared  to  be  one,  for  applying  English  law  to  the  present  case,  but 
upon  consideration  it  appears  together  distinguishable.  The  alleged 
agency  of  the  master  in  that  case  was  founded  upon  necessity  alone,  and 
it  was  incumbent  upon  the  bondholder  to  establish  such  necessity  by 
evidence,  and  in  order  to  do  that  he  was  bound  (according  to  the  rule 
prevailing  since  the  case  of  The  Bonaparte,  8  Moo.  P.  U.  C.  459)  to 
show  a  communication  with  the  owner  of  the  cargo,  that  being,  as  the 
Court  held,  reasonably  practicable.  So  that  the  lex  fori  was  undoubt- 
edly supreme  upon  the  question  which  then  arose,  it  being  one  of  evi- 
dence and  procedure.  Had  the  decision  been  intended  to  go  farther,  the 
Judicial  ^Committee  of  the  Privy  Council  would  probably  have  r#i  q<t 
considered  and  compared  the  case  of  Cammell  v.  Sewell,  in  error,  ^ 
5  H.  &  N.  728,  29  L.  J.  Exch.  850 ;  and  pointed  out  the  distinction  in 
this  respect  between  a  hypothecation  in  case  of  necessity,  and  a  sale  in 
case  of  necessity,  which,  according  to  the  decision  of  the  majority  of  the 
Court  in  Cammell  v.  Sewell,  against  the  opinion  of  Byles,  J.,  depends 
for  its  validity  upon  the  law  of  the  place  where  the  sale  was  made,  and 
not  the  general  maritime  law  as  administered  in  England ;  upon  which, 
however,  we  offer  no  opinion. 

In  one  other  point  of  view  the  general  maritime  law,  as  administered 
in  England,  or  (to  avoid  periphrasis)  the  law  of  England,  viz.,  as  the 
law  of  the  contemplated  place  of  final  performance,  or  port  of  discharge, 
remains  to  be  considered.  It  is  manifest,  however,  that  what  was  to  be 
done  at  Liverpool  (besides  that  it  might  at  the  charterer's  option  have 
been  done  at  Havre)  was  but  a  small  portion  of  the  entire  service  to  be 
rendered,  and  that  the  character  of  the  contract  cannot  be  determined 
thereby.  It  is  true  that  as  to  the  mode  of  delivery  the  usages  of  Liver- 
pool would  govern,  as  those  of  Algiers  did  in  Robertson  v.  Jackson,  2 
C.  B.  412  (E.  C.  L.  R.  vol.  52),  and  as,  in  the  mode  of  taking  on  board 
ike  cargo,  the  usage  of  the  port  of  loading  would  be  regarded.    See 
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Hadson  v.  Glementson,  18  C.  B.  213  (E.  C.  L.  R.  vol.  114),  25  L.  J. 
0.  P.  234,  and  the  custom  set  out  in  the  pleadings  in  Gattorno  v.  Adams, 
12  G.  B.  N.  S.  560  (E.  C.  L.  R.  ?ol.  104),  which  custom  was  proved  at 
the  trial,  Guildhall  Sittings  after  Michaelmas  Term,  1862,  and  made 
an  end  of  the  case :  and  in  this  point  of  view  it  seems  impossible  to 
*1^81  ^^^'^^®  ^^^  '^^  ^^  ^England  or  even  that  of  Haiti  from  rele- 
^  vancj  in  respect  of  the  manner  of  performing  that  portion  of  the 
service  contracted  for,  which  was  to  be  rendered  in  their  respective 
territories  ;  because  the  ship  must  needs  for  the  time  being  conform  to 
the  usages  of  the  port  where  she  is.  And  for  a  like  reason,  the  adjaat- 
ment  of  a  general  average  at  the  port  of  discharge,  according  to  the  law 
prevailing  there,  is  binding  upon  the  shipowner  and  the  merchant  who 
must  be  taken  to  have  assented  to  adjustment  being  made  at  the  usual 
and  proper  place,  and,  as  a  consequence,  according  to  the  law  of  that 
place :  Simonds  v.  White,  2  B.  &  C.  805  (E.  C.  L.  R.  vol.  9). 

It  is  unnecessary  however  to  discuss  this  point  farther  because  we 
have  been  anticipated  and  the  question  set  at  rest  in  an  instructive  judg- 
ment of  the  Judicial  Committee  delivered  by  the  Lord  Justice  Turner, 
since  the  argument  of  the  present  case,  in  The  Peninsular  and  Oriental 
Steam  Navigation  Company,  appts.,  Shand,  respt..  Privy  Council,  20th 
July,  1865,  11  Jur.  N.  S.  771,  where  a  passenger  in  an  English  vessel 
from  Southampton  to  the  Mauritius,  where  French  law  prevails,  sued 
the  shipowner  for  the  loss  of  his  baggage  upon  an  alleged  liability  by 
French  law,  from  which  liability  the  snipowner  was  exempt  by  the 
English  law,  and  the  passenger  obtained  judgment  in  his  favour  in  the 
Mauritius  Court,  which  judgment  was  reversed  upon  appeal  by  the 
Judicial  Committee ;  their  Lordships  holding  that  the  law  of  England 
governed  the  case. 

Next,  as  to  the  law  of  Portugal :  the  only  semblance  of  authority  for 
resorting  to  that  law,  as  being  the  law  of  the  place  where  the  bottomry 
bond  was  given,  is  the  case  already  referred  to  of  Cammell  v.  Sewell  in 
"^1391  ®^^^*  5  H.  &  N.  728,  29  L.  J.  Exch.  350 ;  *and  we  consider 
^  that  the  judgment  in  that  case,  if  applicable  at  all,  as  to  which 
we  say  nothing,  could  only  affect  the  validity  of  the  bottomry,  and  not 
the  duties  imposed  upon  the  shipowner  towards  the  merchant  by  the 
fact  of  the  bottomry,  which  duties  must  be  traced  to  the  contract  of 
affreightment  and  the  bailment  founded  thereupon. 

The  law  of  Haiti  was  not  mentioned  nor  relied  upon  in  the  argument ; 
and  there  remain  only  to  be  considered  the  laws  of  Denmark  and  of 
France ;  between  which  we  must  choose. 

In  favour  of  the  law  of  Denmark,  there  is  the  cardinal  fact  that  the 
contract  was  made  within  Danish  territory ;  and,  further,  that  the  first 
act  done  towards  performance  was*  weighing  anchor  in  a  Danish  port. 

For  the  law  of  France,  on  the  other  hand,  many  practical  considera- 
tions may  be  suggested ;  and,  first,  the  subject-matter  of  the  contract, 
the  employment  of  a  sea-going  vessel  for  a  service,  the  greater  and  more 
onerous  part  of  which  was  to  be  rendered  upon  the  high  seas,  where  for 
all  purposes  of  jurisdiction,  criminal  or  civil,  with  respect  to  all  persona, 
things,  and  transactions  on  board,  she  was,  as  it  were,  a  fioating  island, 
over  which  France  had  as  absolute,  and  for  all  purposes  of  peace  as 
exclusive,  a  sovereignty  as  over  her  dominions  by  land,  and  which  even 
whilst  in  a  foreign  port,  according  to  notions  of  jurisdiction  adopted  by 
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this  coQDtry  (stats.  18  &  19  Vict.  c.  91,  s.  21 ;  24  &  25  Vict.  c.  94,  s.  9), 
find  carried  to  a  greater  length  abroad  (Ortolan,  Diplomatie  de  la  Mer, 
c.  xiii.,  the  work  of  a  French  naval  officer,  but  of  which  a  jurist  might 
well  be  proud), — was  never  completely  removed  from  French  jurisdiction. 

Further,  it  must  be  remembered  that,  although  bills  of  lading  are 
ordinarily  given  at  the  port  of  loading,  ^charter-parties  are  rn^'tAo 
often  made  elsewhere;  and,  it  seems  strange  and  unlikely  to  ^ 
have  been  within  the  contemplation  of  the  parties  that  their  rights  or 
liabilities  in  respect  of  the  identical  voyage  should  vary,  first  according 
as  the  vessel  was  taken  up  at  the  port  of  loading  or  not,  and  secondly, 
if  she  were  taken  up  elsewhere,  according  to  the  law  of  the  place  where 
the  charter-party  was  made,  or  even  ratified.  If  a  Frenchman  had 
chartered  the  Olivier  upon  the  same  terms  as  the  plaintiffs  did,  it  should 
seem  strange  if  he  could  appeal  to  Danish  law  against  his  own  country- 
men, because  of  the  charter-party  being  made  or  ratified  in  a  Danish 
port,  though  for  a  service  to  be  rendered  elsewhere  by  a  transient  visitor, 
for  the  most  part  within  French  jurisdiction. 

Moreover,  there  are  many  ports  which  have  few  or  no  sea-going 
vessels  of  their  own,  and  no  fixed  maritime  jurisprudence,  and  which 
yet  supply  valuable  cargoes  to  the  ships  of  other  countries.  Take 
Alexandria,  for  instance,  with  her  mixed  population  and  her  maritime 
commerce  almost  in  the  hands  of  strangers*  Is  every  vessel  that  leaves 
Alexandria  with  grain  under  a  charter-party  or  bill  of  lading  made 
there,  and  every  passenger  vessel  leaving  Alexandria  or  Suez,  be  she 
English,  Austrian,  or  French,  subject  to  Egyptian  law  ?  As  to  not  a 
few  half-savage  places  in  Africa  and  Asia,  with  neither  sea-going  ships 
nor  maritime  laws,  a  similar  question — What  is  the  law  in  such  cases, 
or  is  there  none  except  that  of  the  Court  within  whose  jurisdiction  the 
litigation  first  arises  ? 

Again,  it  may  be  asked,  does  a  ship  which  visits  many  ports  in  one 
voyage,  whilst  she  undoubtedly  retains  the  criminal  law  of  her  own 
country,  put  on  a  new  sort  of  civil  liability,  at  each  new  country  she 
visits,  in  respect  of  *cargo  there  taken  on  board?  An  English  r^'tA\ 
steamer,  for  instance,  starts  from  Southampton  for  Gibraltar,  ^ 
calling  at  Vigo,  Lisbon,  and  Cadiz.  A  Portuguese  going  in  her  from 
Southampton  to  Vigo  would  naturally  expect  to  sail  subject  in  all 
respects  to  English  law,  that  being  the  law  of  the  place,  and  the  ship* 
But,  if  the  locality  of  the  contract  is  to  govern  throughout,  an  English- 
man going  from  Vigo  to  Lisbon  on  the  same  voyage,  would  be  under 
English  law  as  to  crimes  and  all  obligations  not  connected  with  the 
contract  of  carriage,  but  under  Spanish  law  as  to  the  contract  of 
carriage ;  and  a  Spaniard  going  from  Lisbon  to  Cadiz  during  the  same 
voyage  would  enjoy  Portuguese  law  as  to  his  carriage,  and  be  subject  to 
English  law  in  other  respects. 

The  cases  which  we  have  thus  put  are  not  extreme  nor  exceptional ; 
oh  the  contrary,  they  are  such  as  would  ordinarily  give  rise  to  the 
question,  which  law  is  to  prevail  ?  The  inconvenience  and  even  absurd- 
ities which  would  follow  from  adopting  the  law  of  the  place  of  contract 
in  preference  to  that  of  the  vessel,  are  strong  to  prove  that  the  latter 
OQffht  to  be  resorted  to. 

No  inconvenience  comparable  to  that  which  would  attend  an  opposite 
decision  has  been  suggested.     The  ignorance  of  French  law  on  the  part 
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of  the  charterer  is  no  more  than  many  Englishmen  contracting  in 
England  with  respect  to  English  matters  might  plead  as  to  their  own 
law,  in  case  of  an  unforeseen  accident. 

Nor  can  we  allow  any  weight  to  the  argument,  that  this  is  an  impolitic 
law,  as  tending  to  interfere  with  commerce,  especially  in  making  mer- 
chants cautious  how  they  engage  foreign  vessels.  That  is  matter  for 
the  consideration  of  foreigners  themselves,  and  nothing  short  of  a  viola- 
tion of  natural  justice,  or  of  our  own  laws,  could  justify  us  in  holding 
^1421  ^  f<^fcign  1^^  ^^^^  because  ^of  being  impolitic.  No  doubt  the 
-'  French  law  was  intended  to  encourage  shipping,  by  limiting  the 
liability  of  shipowners,  and  in  this  respect,  it  goes  somewhat  farther 
than  our  own ;  but  whether  wisely  or  not  is  a  question  within  the  com- 
petence and  for  the  consideration  of  the  French  legislature,  and  upon 
which,  sitting  here,  we  ought  to  pronounce  no  opinion. 

Exceptional  cases,  should  they  arise,  must  be  dealt  with  upon  their 
own  merits.  In  laying  down  a  rule  of  law,  regard  ought  rather  to  be 
had  to  the  majority  of  cases  upon  which  doubt  and  litigation  are  most 
likely  to  arise;  and  the  general  rule,  that  where  the  contract  of 
affreightment  does  not  provide  otherwise,  there,  as  between  the  parties 
to  such  contract,  in  respect  of  sea  damage  and  its  incidents,  the  law  of 
the  ship  should  govern,  seems  to  be  not  only  in  accordance  with  the 
probable  intention  of  the  parties,  but  also  most  consistent  and  intelligi- 
ble, and  therefore  most  convenient  to  those  engaged  in  commerce. 

In  order  to  preclude  all  misapprehension,  it  may  be  well  to  add,  that 
a  party,  who  relies  upon  a  right  or  an  exemption  by  foreign  law,  is 
bound  to  bring  such  law  properly  before  the  Court,  and  to  establish  it 
in  proof.  Otherwise  the  Court,  not  being  authorized  to  notice  such  law 
without  judicial  proof,  must  proceed  according  to  the  law  of  England. 
(See  Brown  v.  Gracey,  note  to  Lacon  v.  Higgins,  D.  k  R.  N.  P.  G.  41.) 

For  these  reasons  we  have  arrived  at  the  same  conclusion  as  the 
Court  of  Queen's  Bench,  and,  without  examining  the  grounds  upon 
which  that  Court  proceeded,  we  are  of  opinion  that  the  judgment  was 
right,  and  ought  to  be  affirmed.  Judgment  affirmed. 
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Trial  for  feUmy, — Discharge  of  jury  wiUwui  verdict — Second  trial. — Error, —  Dis- 
cretion of  Judge, — Refreshment  to  jury.-^Verdici  on  Lord's  day. — Carrying  jury 
about  in  carts. — Accomplice, 

1.  In  a  cue  of  felony,  eapiUl  or  othenrise,  the  Jadge  hu  a  discretionary  power  to  discharge 
the  jury  wtthoat  oonsent  of  either  of  the  parties,  where  after  sufficient  time  for  deliberation 
they  are  unable  to  agree ;  and  such  discharge  is  no  bar  to  another  trial  of  the  accused  upon 
the  same  indiotment. 

2.  The  discretion  of  the  Jadge  in  exercising  that  power  eannot  be  reviewed  by  a  Court  of 
error. 

3.  Qumre,  whether  after  the  jury  have  retired  to  consider  their  verdict  refreshment  may,  in 
the  exercise  of  his  discretion,  be  given  them  by  order  of  the  Judge  ? 

4.  QtuBTtf  whether  a  verdict  in  a  criminal  trial  can  be  lawfully  taken  and  recorded  on  the 
Lord's  day  f 

&.  The  praetiee  of  carrying  the  Jary  about  in  earts  till  they  have  agreed  doubted. 

6.  Writ  of  error  upon  a  judgment  on  an  indiotment  at  the  Summer  Assises  for  the  oonnty 
«f  D.  alleged  that  at  the  Spring  Assises  for  the  same  county,  the  plaintiff  in  error  and  K.  A. 
B.  were  tried  for  murder ;  that  after  the  east  on  the  part  of  the  Crown  and  of  the  priionertt 
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had  been  eonelnded,  sod  the  Jndge  bad  ebarged  the  jury,  tbe  jury  baring  been  tben  kept 
together  for  thirty-two  boars  dnring  the  trial,  retired  to  eoninlt  npon  their  Terdict,  and  after 
ire  hours,  that  is  to  say  at  five  minutes  before  midnight  on  Saturday,  and  before  the  Lord's 
day,  they  returned  to  the  bar,  and  being  asked  by  the  Court  whether  they  had  agreed  upon 
their  rerdiet,  said  that  they  had  not,  and  that  they  eould  not  agree  upon  any  verdiet ;   and 
therefore,  because  it  appeared  to  the  Court  that  the  Jurors  had  not  agreed  and  were  unable  to 
agree  upon  any  verdict,  and  beeause  all  other  the  business  of  the  session  of  gaol  delivery  was 
finished,  and  because  the  Lord's  day  was  immediately  at  hand,  and  because  the  Justices  were 
required  to  proceed  to  the  county  of  C.  on  Monday  next  ensuing,  and  because  it  appeared  to 
the  JnsUces  that  for  the  reasons  aforesaid  it  was  necessary  to  discharge  the  Jury,  they  did  on 
tbe  ground  of  such  necessity  discharge  them ;  that  at  the  next  assises  the  Court,  on  the  appU- 
estioo  of  the  Crown,  tried  the  plaintiff  in  error  upon  the  said  indictment,  separate  and  apart 
from  M.  A.  H.,  and  M.  A.  H.  was  admitted  by  the  Court  to  be  examined  and  give  evidence  on 
the  part  of  the  Crown  against  the  plaintiff  in  error,  whose  trial  then  proceeded,  and  she  was 
convicted  and  left  for  execution.     Held, 
(1).  That  there  was  no  error. 

(3).  That  if  the  exercise  of  the  power  of  discharging  a  Jury  after  they  had  retired  to  eon- 
Btder  their  verdict  was  examinable  in  error,  tbe  facts  stated  on  the  record  warranted  the 
exercise  of  it 
(3).  That  the  competency  of  M.  A.  H.  to  be  a  witness  could  not  be  reviewed  in  a  Conrt 
of  error,  but  9€mbU  if  it  could,  she  was  not  incompetent;  though,  per  Cockburn,  C.  J., 
Blackbarn  and  Mellor,  JJ.,  it  would  have  been  better  before  she  was  admitted  to  give 
evidence  that  either  a  verdict  of  not  guilty  should  have  been  taken  or  a  plea  of  guilty 
taken  and  sentenee  passed. 

Eeror  upon  a  judgment  on  an  indictment  at  the  Sammer  Assizes  for 
the  county  of  Devon,  1865. 

*The  record,  after  alleging  that  at  the  Spring  Assizes  for  that  f^-iaa 
county  in  1865,  before  Grompton,  J.,  and  Channel!,  B.,  an  indict-  ^ 
ment  for  murder  was  foi^nd  against  Charlotte  Winsor  and  Mary  Ann 
Harris,  to  which,  on  Friday,  the  17th  March,  they  pleaded  not  guilty, 
and  that  because  the  trial  could  not  be  concluded  on  that  day  it  was 
adjourned  at  a  late  hour  until  Saturday,  the  18th  March,  proceeded 
thus : — ^^  And  after  the  case  on  the  part  of  the  Crown  and  of  the  said 
prisoners  respectively  has  been  duly  concluded,  the  said  justices  duly 
proceed  to  charge,  and  do  charge  the  jury  aforesaid,  and  immediately 
after  the  conclusion  of  the  said  charge  of  the  said  justices  to  the  said 
jary,  the  said  jury  having  then  been  kept  together  for  the  space  of 
thirty-two  hours  or  thereabouts  during  the  said  trial,  do  retire  from  the 
bar  here  to  consult  upon  their  verdict  to  be  given  upon  the  premises  in 
the  said  indictment  specified,  and  afterwards,  and  after  the  further  space 
of  five  hours  (that  is  to  say)  at  five  minutes  before  midnight  in  the 
night  of  the  said  Saturday,  the  18th  day  of  March  in  the  year  afore- 
said, and  at  five  minutes  before  the  Lord's  day,  the  said  jurors  return 
to  the  bar  here,  and  being  asked  by  the  Court  here  whether  they  have 
agreed  upon  their  verdict  they  say  that  they  have  not  agreed,  and 
unanimously  declare  that  after  full  consideration  they  are  wholly  unable 
to  agree,  and  cannot  agree  upon  any  verdict  to  be  given  by  them  in  the 
premises  aforesaid,  and  therefore  because  it  manifestly  appears  to  the 
Court  here  that  the  said  jurors  after  five  hours'  deliberation,  and  such 
consideration  among  themselves,  have  not  agreed  upon  any  verdict,  and 
declare  that  they  are  unable  to  agree  and  are  unable  to  agree  upon  any 
verdict  to  be  given  upon  the  premises  aforesaid,  and  ^because  all  rutiArz 
other  the  business  of  the  said  session  of  gaol  delivery  is  finished  ^ 
and  completed,  and  because  the  Lord's  day  is  immediately  at  hand,  and 
because  tbe  said  justices  of  our  said  Lady  the  Queen  are  required  by 
her  letters  patent  to  proceed  to  and  be  in  her  county  of  Cornwall  on 
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Monday  now  next  ensuing,  in  the  execution  of  the  said  letters  patent, 
and  because  it  manifestly  appears  to  the  justices  here  that  for  the  rea- 
sons and  causes  aforesaid  it  is  necessary  to  discharge  the  said  Jury,  and 
the  said  justices  do  decide  and  adjudge  that  it  is  necessary  to  discharge 
the  said  jury,  and  they  do  on  the  ground  of  such  necessity  as  aforesaid 
altogether  discharge  the  said  jary  from  giving  any  verdict  upon  the  pre- 
mises, and  they  are  accordingly  discharged  from  giving  their  verdict 
upon  the  premises  aforesaid.     And  the  said  Charlotte  Winsor  and  Mary 
Ann  Harris  are  by  the  said  justices  here  forthwith  committed  to  the  cus- 
tody of  the  said  sheriff  of  the  said  county  of  Devon,  in  the  common  gaol 
of  the  said  county,  safely  to  be  kept  until  they  shall  be  thence  delivered 
in  due  course  of  law,  and  thereupon  the  said  sheriff  is  commanded  that  he 
have  the  bodies  of  the  said  Charlotte  Winsor  and  Mary  Ann  Harris  at 
the  next  general  session  of  general  gaol  delivery  to  be  holden  for  the 
said  county  of  Devon  to  answer  the  premises  in  the  said  indictment 
above  specified  and  charged  on  them."    It  then  alleged  that  at  the  next 
Assizes,  before  Willes  and  Keating,  JJ.,  the  application  was  made  qa 
behalf  of  the  Crown  that  Charlotte  Winsor  might  be  tried  upon  the 
indictment  separate  and  apart  from  Mary  Ann  Harris,  and  that  Mary 
Ann  Harris  might  be  examined  and  give  evidence  on  behalf  of  the 
Crown  upon  the  trial  of  Charlotte  Winsor  for  the  murder,  that  the 
^I4f)1   ^^^^^  allowed  the  ^application,  that  the  counsel  for  Charlotte 
-■  Winsor  objected  that  in  consequence  of  the  proceedings  had  and 
taken  upon  the  indictment  at  the  Spring  Assizes  Charlotte  Winsor  could 
not  be  legally  tried  before  the  said  justices,  and  the  Court  overruled  the 
objection ;  and  that  the  trial  of  Charlotte  Winsor  proceeded,  and  she 
was  found  guilty  and  left  for  execution. 

In  Michaelmas  Term,  1865,  November  24,  the  plaintiff  in  error,  in 
person,  under  the  custody  of  the  keeper  of  the  gaol  at  Exeter,  by  virtue 
of  a  writ  of  habeas  corpus  for  the  purpose,  assigned  the  twenty-five 
errors  following. 

1.  A  general  assignment  of  error. 

2.  On  the  first  trial  the  jury  were  discharged  by  the  justices  before 
they  had  agreed  upon  their  verdict,  and  without  giving  any  verdict. 

S.  The  same,  without  the  consent  of  either  of  the  parties. 

4.  The  same,  without  any  fatality,  illness  or  misconduct  of  the  pris- 
oner, or  of  any  of  the  jurors,  or  of  the  justices. 

5.  The  same,  there  being  no  incapacity  in  the  jury  to  agree  to  a 
verdict. 

6.  And  no  sufficient  cause,  reason  or  necessity  for  the  same. 

7.  The  jury  having  declared  themselves  unable  to  agree,  a  verdict  of 
not  guilty  ought  to  have  been  directed. 

8.  And  the  prisoner  ought  to  have  been  discharged  from  further  pro- 
seoution,  peril  or  vexation. 

9.  And  judgment  of  acquittal  ought  to  have  been  given. 

10.  The  prisoner  was  wrongfully  deprived  of  her  legal  right  to  a 
verdict  and  deliverance. 

^I^i^-|       *11.  And  to  a  continuation  and  conclusion  of  her  trial. 

J       12.  And  this,  before  the  justices  departed  from  the  county  of 
Devon,  &c. 

18.  That  the  justices  had  no  power  to  adjourn  the  case  till  the  next 
general  Session  of  gaol  delivery. 
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14.  That  the  proceedings  were  disoontinaed,  and  the  prosecutor  and 
witnesses  discharged  from  their  recognisances. 

15.  That  the  life  of  the  prisoner  oeing  in  peril  on  the  first  trial,  the 
second  trial  was  irregular  and  illegal. 

16.  That  the  second  trial  was  irregular  and  illegal,  because  Mary 
Ann  Harris,  who  was  jointly  charged  with  the  prisoner  on  the  indict- 
ment, was  admitted  to  give  evidence,  and  gave  evidence  against  her  on 
the  second  trial. 

17.  And  was  admitted  against  her  as  an  approver. 

18.  Although  no  verdict  had  been  given  or  recorded  either  for  or 
•gainst  her,  and  she  had  not  been  discharged,  and  no  nolle  prosequi  had 
been  entered  in  her  behalf. 

19.  And  remaining  jointly  charged  with  the  prisoner. 

20.  On  the  second  trial  the  jury  '*  were  sworn  to  speak  the  truth  of 
and  concerning  the  premises  in  the  saiid  indictment  specified  and 
charged,"  &c.,  whereas  they  should  have  been  sworn  '^  to  well  and  truly 
try  and  true  deliverance  make,  and  a  true  verdict  give  according  to  the 
evidence." 

21.  For  the  reasons  aforesaid,  the  second  trial  was  irregular  and 
illegal. 

22.  The  indictment  and  proceedings  were  not  sufficient  in  law  to 
warrant  the  judgment. 

23.  The  judgment  ought  to  have  been  given  for  the  prisoner. 

*24.  The  Court  before  whom  the  prisoner  was  convicted  had  rut'tAo 
no  authority  or  jurisdiction  to  try  her.  ^ 

25.  A  prayer  that  judgment  be  reversed. 

The  case  was  argued  on  January  23d  and  24th,  and  judgment  given 
on  the  latter  day. 

FoJkard  {Collins  with  him),  for  the  plaintiff  in  error. — First.  The 
trial  by  jury  ought  to  be  preserved  intact,  and  the  course  pursued  here 
was  an  invasion  of  the  great  principle  on  which  it  rests;  which  is 
expressed  in  the  maxim : — 

**  Ad  qusestionem  facti  non  respondent  judices ; 

'*  Ad  qusestionem  juris  non  respondent  juratores." 

The  Judge,  at  the  first  trial  of  this  case,  had  no  jurisdiction  to  dis- 
charge the  jury  under  the  circumstances.  A  Judge  is  not  entitled  to 
discharge  the  jury  trying  a  capital  felony  because  they  are  unable  to 
agree  on  a  verdict.  They  are  charged  to  find  whether  the  accused  is 
guilty  or  not ;  if  there  is  any  doubt  in  their  minds  on  the  subject,  he  is 
entitled  to  be  acquitted,  Britton,  by  Kelham,  p.  44,  by  Nichols,  p.  32; 
and  the  fact  of  tneir  not  being  able  to  agree  proves  there  is  such  a 
doubt.  [GocKBURN,  G.  J. — That  is  a  transparent  fallacy.  If  the 
whole  body  of  the  jury  entertain  a  doubt  the  prisoner  is  entitled  to  the 
benefit  of  it.  But  when  they  say  they  cannot  agree,  that  shows  clearly 
they  do  not  all  doubt,  but  that  some  of  them  were  in  favour  of  convict- 
ing.] The  names  of  the  Commissions  '^  oyer  and  terminer"  and  *'  gaol 
delivery"  show  that  the  cases  investigated  should  be  decided  on  the  evi- 
dence adduced.  The  jury  should  be  kept  together  until  they  agree,  2 
Beeves'  Hist.  Engl.  Law,  267-268 ;  Bac.  Abr.  Juries  (6),  Wright  v. 
Crump,  7  Mod.  1,  s.  c.  Anon.,  1  Salk.  201,  and  if  they  are  not  ready 
when  all  the  Mother  business  is  finished,  they  may  be  carted,  in  r^i^ jg 
which  case  the  accused  cannot  be  tried  again.     [Cockbubk,  Ol  ^ 
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J. — Suppose  the  Court  house  took  fire,  and  the  Judge  under  the  impres- 
sion that  the  fire  would  reach  where  the  Court  was  sitting  discharged 
the  jury,  would  a  Court  of  error  try  the  fact  whether  his  impression 
was  right  or  not  ?  Mellor,  J. — Suppose  a  juror  fell  down  in  a  fit  of 
epilepsy,  and  the  Judge  having  never  seen  such  a  case  and  no  doctor 
being  near,  discharged  the  jury  under  the  mistaken  notion  that  he  was 
dead.]  2  Hale  P.  C.  297 ;  "  If  they"  (the  jury)  "  acree  not  before 
the  departure  of  the  justices  of  gaol  delivery  into  anotner  county,  the 
sheriff  must  send  them  along  in  carts,  and  the  Judee  may  take  and 
record  their  verdict  in  a  foreign  county ;  qucerty  whether  in  such  cases 
the  Session  may  be  adjourned  before  the  verdict  taken ;"  cited  19  Ass. 
6,  per  Scot.  41  Ass.  11.  Rex  v.  Ledgingham,  1  Vent.  97,  and  1  Chit^ 
Cr.  Law  634,  say  the  same.  [Mellor,  J. — So  does  2  Rol.  Abr.  71^ 
Verdict  (D),  pi.  10,  but  the  only  authority  cited  is  the  41  Ass.,  pi.  11. 
Blaokburn,  J. — Is  there  any  instance  in  England  where  jurors  have 
been  carted  ?  The  only  authorities  for  it  are  those  dicta  in  the  Book 
of  Assizes,  but  Lord  Lyndhurst,  in  a  debate  in  the  House  of  Lords, 
once  explained  that  their  meaning  was  that  the  jury  were  carried  in 
carts  to  the  confines  of  the  county  in  the  hope  of  getting  an  agreement 
among  them.(a)]  It  has  been  done  in  Ireland  within  the  last  thirty 
years.^i)  [Cockburn,  C.  J. — I  cannot  reconcile  to  principle  that  dic- 
tum about  taking  the  verdict  in  another  county.  The  jurisdiction  of 
*1^01  ^^  Judge  does  not  extend  beyond  the  county  where  *the  case 
-■  has  been  tried.]  If  a  Judge  may  discharge  the  jury  at  his  dis- 
cretion, he  may  do  it  nowever  short  the  time  during  which  they  have 
been  in  deliberation ;  and  if  a  Judge  of  gaol-delivery  has  this  power, 
so  has  a  Court  of  Quarter  Sessions.  Besides  if  it  can  be  done  once  it 
can  be  done  indefinitely,  so  that  the  accused  would  be  a  prisoner  for 
life.  Another  objection  to  the  supposed  right  is  that  the  discharging 
the  jury  involves  the  costs  of  a  second  and  perhaps  further  trials,  which, 
although  toothing  to  the  Crown  are  a  serious  matter  to  the  accused.  It 
must  indeed  be  conceded  that  in  a  case  of  misdemeanour  a  jury  that 
cannot  agree  may  be  discharged :  Reg.  v.  Charlesworth,  1  B.  &  o.  460 
(E.  C.  L.  B.  vol.  101),  but  the  distinction  is  that  in  misdemeanour  the 
Judge  has  a  discretion  as  to  the  sentence ;  in  case  of  murder  he  has 
none.  [Blackburn,  J. — Then  you  admit  that  the  Judge  can  discharge 
the  jury  in  a  non-capital  felony,  where  he  has  discretion  as  to  the  sen- 
tence ?]  At  least  the  consent  of  the  accused  ought  to  be  obtained : 
The  statute  introducing  the  trial  by  jury  into  Scotland  in  civil  cases,  55 
O.  3,  c.  42,  s.  35,  provides  that  if  the  jury  do  not  agree  they  are  to  be 
discharged  after  twelve  hours'  deliberation,  unless  they  unanimously  ask 
for  more  time.(c) 

(a)  See  note  (a)  to  Reg.  «.  Charlesworth,  1  B.  A  S.  490,  499. 

(6)  See  Conway  k  Ljneh  e.  Reg.,  7  Ir.  Law  Rep.  149, 156. 

(e)  This  period  bat  been  reduced  to  six  hours  by  slat  22  k  23  Viot  o.  7,  s.  1 ;  and  by  stat. 
17  k  18  Viot.  0.  69,  if  after  six  hours'  deliberation,  reduced  to  three  hours  by  stat.  22  k  23 
Viet  0.  7, 1.  2,  nine  of  the  jury  agree,  the  verdict  of  the  nine  is  to  be  taken. 

In  the  state  of  Brunswick,  in  Germany,  the  verdict  in  criminal  oases  must  be  nnaoimons, 
but  the  jury  are  to  be  discharged  if  after  twenty-four  hours'  deliberation  they  eannot  agree. 
Paper  by  Professor  Mittermaier,  presented  to  the  French  Academy  in  July,  1854,  entitled 
"Memoire  sur  les  Progris  de  la  Legislation  Allemande,  en  matidre  de  procedure  erimindle, 
Ae.,"  p.  S6S.  Where  a  limit  of  time  is  positively  fixed  by  law,  a  eorrupt  Juror  who  wanta  to 
prevent  a  verdioi  being  given  baa  only  to  engage  his  feUows  in  harassing  diaontaion  until  the 
lime  haa  expired. 
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^Secondly.  Even  supposing  the  Judge  had  the  power  claimed,  r^i-i  c-« 
here  .was  no  jost  reason  for  its  exercise.  The  time  allowed  to  ^ 
the  jury  for  consideration  was  very  short,  and  if  more  time  had  been 
granted  they  might  have  acquitted  the  accused.  [Blackburn,  J. — Or 
convicted  her.]  Here  was  ample  time  for  the  Judge  to  reach  the  next 
county,  and  if  there  were  not,  the  Commission  might  be  opened  then  by 
another  of  its  members.  In  a  case  of  misdemeanour  Lord  EUenborouga 
once  reinsed  to  discharge  a  jury  after  fifteen  hours'  deliberation,  and  in 
Reg.  V.  Newton,  3  Car.  &  K.  85,  the  jury  had  been  locked  up  for  a 
night.  The  record  assigns  as  an  additional  reason  for  the  course  taken 
by  the  Judge  that  the  Lord's  Day  was  close  at  hand :  but  he  ought  to 
have  adjourned  the  case  either  until  Sunday  morning,  or  Monday  morn- 
ing, leaving  the  jury  in  the  charge  of  the  sheriff;  during  which  time 
they  might  have  been  allowed  refreshment.  [Blackburn,  J. — Can  that 
be  after  they  are  charged  ?]  Reg.  v.  Locke,  8  Cr.  k  Dix.  Irish  Circuit 
Cases  393,(a)  shows  it  can.  [Lush,  J.,  referred  to  the  oath  of  the 
bailiff  who  takes  charge  of  the  jury.]  ^^  Before  the  stat.  29  Car.  2,  c. 
7,  all  ministerial  acts  upon  a  Sunday  were  unlawful,  though  not  judi- 
cial ;"  Com.  Dig.  Temps  (B  8) ;  now  taking  a  verdict  is  a  ministerial 
act.  In  Morris  v.  Davies,  8  C.  &  P.  427-8  (B.  C.  L.  R.  vol.  14),  Gase- 
lee,  J.,  took  the  verdict  on  a  Sunday.  [Dlageburn,  J. — In  Coke's 
time,  long  before  those  authorities,  Sunday  was  known  to  be  dies  non 
juridicuB :  Co.  Lit.  185.  Lush,  J. — Could  sentence  be  passed  on  Sun* 
day?]  It  can  on  Good  Friday.  The  Exchequer  formerly  sat  on  a 
Sunday  when  necessary,  Madox's  Hist,  of  Exchequer,  551,  ed.  1711 : 
and  in  Swan  t;.  Broome,  1  W.  Bl.  496,  Lord  ^Mansfield  men-  r^-i  rn 
tiona  that  he  sat  in  Parliament  on  Sunday.(6)  [Blackburn,  J. —  ^ 
I  do  not  think  it  follows  that  judicial  business  may  be  done  on  that  day.] 

Thirdly.  When  the  jury  trying  a  prisoner  have  been  improperly 
discharged,  he  can  never  be  tried  again ;  Conway  and  Lynch,  in  error, 
V.  The  Queen,  7  Ir.  Law  Rep.  149 ;  Rex  v.  Emden,  9  East  437,  for  no 
person  is  to  be  put  twice  in  peril,  the  maxim  being  '^  Nemo  debet  pro 
onfi  et  efidem  causfi  bis  vexari."  [Blackburn,  J. — The  term  "  peril'' 
must  be  understood  to  mean  legal  peril.  In  its  popular  signification  a 
man  may  be  said  to  be  in  peril  even  when  arraigned  on  a  bad  indict- 
ment.] 

There  is  authority  on  this  subject.  In  8  Inst.  110,  *^  To  speak  it 
here  once  for  all,  if  any  person  be  indicted  of  treason,  or  of  felony,  or 
larceny,  and  plead  not  guilty,  and  thereupon  a  jury  is  returned,  and 
sworn,  their  verdict  must  be  heard,  and  they  cannot  be  discharged, 
neither  can  the  jurors  in  those  cases  give  a  privy  verdict,  but  ought  to 
give  their  verdict  openly  in  Court."  Co.  Litt.  227,  b,  "A  jury  sworn 
and  charged  in  case  of  life  or  member,  cannot  be  discharged  by  the 
Court  or  any  other,  but  they  ought  to  give  a  verdict."  2  Hale  r.  C. 
294,  '*  By  the  ancient  law,  if  the  jury  sworn  had  been  once  particularly 
charged  with  a  prisoner,  as  before  is  showed,  it  was  commonly  held 

(a)  See  ad  id.  MorriB  v.  BaTies,  3  Car.  A  K.  90,  note  («). 

(h)  There  eannoi  be  the  least  doubt  that  for  hgitlatiet  purposeSi  Parliament  maj  sit  on  the 
Lord's  daj.  Maj,  Parliamentary  Praotioe,  43-i,  216,  5th  ed.  An  initanee  has  ooeurred  since 
this  ease  of  Winsor  «.  Beg.,  namely,  the  Aot  of  the  present  Session,  29  Vict  c.  1,  for  suspend- 
inf  the  Habeas  Corpus  Act  in  Ireland,  received  the  Royal  Assent  after  12  o'clock  on  Saturday 
Bifht;  and  we  beliere  the  bill  on  which  the  Reform  Act,  2  W.  4,  o.  45,  was  founded,  was  read 
a  aeeend  tioM  in  the  House  of  Commons  after  that  hour. 
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they  must  give  up  their  verdict,  and  they  could  not  be  discharged 
^1^31  *^^^^^®  ^^^^^  verdict  given  up,  and  so  is  my  Lord  Coke  P.  C. 

^  cap.  47,  p.  110,  and  this  is  the  reason  given  22  Ed.  3,  Coron. 
449,  why  after  the  plea  of  not  guilty,  and  the  inquest  charge,  the 
prisoner  cannot  become  an  approver,  because  the  inquest  shall  not  be 
discharged ;  but  the  book  at  large,  viz.  21  Ed.  3, 18  a,  mentions  not  the 
charging  of  the  inquest,  but  the  plea  of  not  guilty  and  the  jury  at  the 
bar.  Co.  Litt.  227,  b.  But  yet  the  contrary  course  hath  for  a  long  time 
obtained  at  Newgate,  and  nothing  is  more  ordinary  than  after  the  jury 
sworn,  and  charged  with  a  prisoner,  and  evidence  given,  yet  if  it  appear 
to  the  Court,  that  some  of  the  evidence  is  kept  back,  or  taken  off,  or 
that  there  may  be  a  fuller  discovery,  and  the  offence  notorious,  as  murder 
or  burglary,  and  that  the  evidence,  though  not  su£Ecient  to  convict  the 
prisoner,  yet  gives  the  Court  a  great  and  strong  suspicion  of  his  guilt, 
the  Court  may  discharge  the  jury  of  the  prisoner,  and  remit  him  to  the 
gaol  for  farther  evidence."  His  editor  Emlyn  adds  in  a  note,  p.  295, 
^'  And  so  it  was  practised  in  Whitebread*s  case  in  treason.  But  the 
reason  given  for  this  practise,  if  it  were  law  (which  yet  without  the 
prisoner's  consent  is  unwarranted  by  ancient  usage) ;  seems  to  hold  as 
strongly  in  behalf  of  the  prisoner  as  of  the  King.  And  yet  I  do  not 
find  any  instance,  where  a  jury  once  sworn  was  ever  discharged,  because 
the  prUoner'9  evidence  was  not  ready ;  on  the  contrary  in  Lord  Russel's 
case,  the  Court  refused  to  put  off  the  trial  only  till  the  afternoon  of  the 
same  day,  pretending  they  could  not  do  it  without  the  consent  of  the 
Attorney-General,  although  in  that  case  the  jury  were  not  sworn,  and 
the  prisoner  urged  that  he  had  witnesses,  who  could  not  be  in  town  till 
night,  in  which  case  it  was  certainly  in  the  discretion  of  the  Court  to 
^^  e  j-i   *put  it  off  or  not.     It  hath  however  been  since  holden  for  law, 

-'  that  a  jury  once  charged  in  a  capital  case  cannot  be  discharged, 
till  they  have  given  their  verdict,  and  the  case  of  Whitebread  was 
thought  a  very  extraordinary  one."  2  Hale,  P.  C.  313.  ^'  And  to  say 
the  truth,  it  were  the  most  unhappy  case  that  could  be  to  the  Judge,  if 
he  at  his  peril  must  take  upon  him  the  guilt  or  innocence  of  the  prisoner, 
and  if  the  Judge's  opinion  must  rule  the  matter  of  fact,  the  trial  by 
jury  would  be  useless."  2  Hawk.  P.  C.  book  2,  ch.  47,  sect.  1.  "  It 
seems  to  have  been  anciently  an  uncontroverted  rule,  and  hath  been 
allowed,  even  by  those  of  the  contrary  opinion,  to  have  been  the  gene- 
ral tradition  of  the  law,  That  a  jury  sworn  and  charged  in  a  capital 
case,  cannot  be  discharged  (without  the  prisoner's  consent)  till  they  have 
given  a  verdict.  And  notwithstanding  some  authorities  to  the  contrary 
in  the  reign  of  King  Charles  2d  this  hath  been  holden  for  clear  law  botn 
in  the  reign  of  King  James  2d  and  since  the  Revolution."  And  in  note 
{e)  *'*'  And  the  same  is  holden  by  Coke  as  to  larceny,  and  any  case  of 
member,  but  as  to  cases  of  an  inferior  nature,  the  contrary  hath  been 
adjudged."  And  Curwood's  edition  adds  in  note  {g)  ^'  Sed  vide  Rook- 
wood's  case,  and  this  was  confirmed  by  the  declaration  of  Lord  Mans- 
field at  the  trial  of  Lord  George  Gordon  for  high  treason.  But  see 
this  point  argued  at  large,  Foster  29  to  39,  where  in  certain  cases  there 
•may  be  an  exception  to  this  general  rule."  In  Whitebread  and  Fen- 
wick's  Case,  7  How.  St.  Tr.  79, 120,  Scroggs,  C.  J.,  after  the  jury  were 
sworn  discharged  them  on  the  ground  that  the  Crown  might  against  • 
future  occasion  procure  sufficient  evidence  to  convict  them,  and  they  were 
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afterwards  tried  afresh,  convicted  and  executed. (a)  *[Cogk-  r^-t^^ 
BURN,  C.  J. — That  was  a  scandalous  business.  Blackburn,  J. —  ^ 
Tes.  The  discharging  the  jury  on  the  first  trial  was,  but  putting  the 
prisoners  on  their  trial  a  second  tinre  was  regular ;  though  wickedly 
oppressiye.]  Scroggs,  C.  J.,  was  afterwards  impeached:  Pettingal's 
Inquiry  into  the  use  and  practice  of  juries  among  the  Greeks  and 
Romans,  p.  18,  note. 

Fourthly.  The  Court  below  had  no  power  to  issue  a  second  venire 
facias  juratores. 

[In  the  course  of  the  argument,  he  also  cited  Tryals  per  Pais  164, 
210,  ed.  1666,  Doctor  and  Student,  Dial.  2,  ch.  52,  Vaux's  Case,  4  Co. 
44  a,  45  a;  Vin.  Abr.  Trial  (X),  e,  pi.  4,  4  Black.  C.  854,  Chitty  Cr. 
Law  630,  634 ;  Rex  v.  Perkins,  cited  in  Chadwick  v.  Hughes,  Carth. 
465 ;  Rex  v.  Eeite,  1  Ld.  Raym.  188 ;  Rex  v.  Jeffs,  2  Str.  984 ;  Lord 
St.  John  o.  Abbot,  Barnes  441 ;  Spong  v.  Hog,  2  W.  Bl.  802 ;  Rex  v. 
Mawbey,  6  T.  R.  619;  Lord  Delamere's  Case,  11  How.  St.  Tr.  561; 
Rookwood's  Case,  13  How.  St.  Tr.  143, 165, 175 ;  Rex  v.  Home  Tooke, 
25  Id.  129^130 ;  Shield's  Case,  28  Id.  646,  647 ;  Rex  v.  Stevenson, 

2  Leach  C.  C.  546 ;  Rex  v.  Scalbert,  Id.  620,  and  Rex  v.  Jones,  there 
referred  to ;  Rex  v.  Wade,  1  Moo.  C.  C.  86 ;  Rex  v,  Edwards,  R.  &  R. 
224 ;  Rex  v.  Kell,  1  Cr.  &  Dix,  Irish  Circuit  Cas.  151 ;  Reg.  v:  Leary, 

3  Id.  212 ;  Reg.  v.  Lecken,  Id.  174 ;  Rex  v.  Edwards,  3  Camp,  207  ; 
Rex  V.  Streek,  2  C.  &  P.  413  (E.  C.  L.  R.  vol.  12) ;  Rex  v.  Sheen,  Id. 
634 ;  Morris  v.  Davies,  3  Id.  427  (E.  C.  L.  R.  vol.  14) ;  Reg.  v,  Drury, 
8  Cox  Cr.  C.  644 ;  Reg.  v.  Green,  Dearsly  &  B.  C.  C.  113 ;  ^^^  .^ 
♦Mansel's  Case,  Id.  404 ;  Newton's  Case,  13  Q.B.716  (E.  C.  L.  l  ^^^ 
R.  vol  66) ;  Campbell  v.  Reg.,  11  Id.  799  (E.  C.  L.  R.  vol.  68) ;  Reg.  v. 
Davison,  2  F.  &  F.  250.]  [JBlaokburn,  J.,  mentioned  Kinloch's  Case, 
Foster  C.  L.  16,  and  Mbllor,  J.,  Rex  v.  Meadow,  Id.  76.] 

Fifthly.  Even*  supposing  the  second  trial  of  the  prisoner  Winsor  a 
legal  one,  the  prisoner  Harris  who  was  indicted  jointly,  and  had  been 
tried  with  her  on  the  first  occasion,  and  against  whom  no  nolle  prosequi 
had  been  entered,  ought  not  to  have  been  admitted  Queen's  evidence 
against  her.  The  principle  is  the  same  as  if  she  had  been  admitted  as 
an  approver  according  to  the  old  system,  8  Inst.  129,  Rex  v,  Rudd, 
Cowp.  831.  [He  referred  to  8  Russ.  Cr.  4th  Ed.  626,  and  note  (o,)  14 
&  15  Yict.  c.  99 ;  Rex  v.  Frazer,  Macnally,  Evid.  56 ;  Rex  v.  Stewart, 
1  Cox  Cr.  Cas.  174 ;  Reg.  v.  Archer,  8  Id.  228 ;  Reg.  v.  Jackson,  6  Id. 
525 ;  Rex  v.  O'Donnell,  7  Id.  887  ;  Child  v.  Chamberlain,  6  C.  &  P. 
213  (E.  C.  L.  R.  vol.  26) ;  Rex  v.  Rowland,  Ry.  k  M.  401  (E.  C.  L.  R. 
vol.  21 ;  Rex  «.  Owen,  9  C.  &  P.  88  (E.  C.  L.  R.  voL  88) ;  Stark. 
£▼.  4th  ed.,  pp.  28-29,  and  p.  128,  note  (n)  citing  Reg.  v,  Hinks,  2  Car. 
&  K.  462,  Reg.  v.  George,  C.  &  Marsh.  Ill  (E.  C.  L.  R.  vol.  41), 
Ward  V.  Man,  2  Atk.  229,  Rex  v.  Ellis,  Macnally,  Evidence,  55  ;  B.  N. 
P.  285,  and  n.  to  p.  129,  where  Rex  v.  Lafone,  5  Esp.  154,  is  referred  to.] 

The  Solieitor-Qeneral  {Hannen  with  him),  for  the  Crown. — First.  The 
Jddge  presiding  on  the  first  trial  in  determining  that,  under  the  circum- 
stances it  was  necessary  and  proper  to  discharge  the  jury,  determined  a 
question  of  fact  which  he  had  jurisdiction  to  decide,  and  his  decision 
cannot  be  reviewed  on  a  writ  of  error.  '''The  passages  cited  from  r^^t^n 
Co.  Litt.  227  b,  and  8  Inst.  110,  state  the  practice  of  that  time  L  -^^< 

(a)  7  How.  SL  Tr.  811. 
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inaccurately  or  imperfectlj.  For,  in  Doct.  &  Stud.  dial.  2,  c.  52,  it  is 
said,  '^  If  the  case  happen  .  .  .  that  the  jury  can  in  no  wise  agree  in 
that  verdict,  and  that  appeareth  to  the  justices  by  examination,  the  jus- 
tices may  in  that  case  suffer  them:  to  have  both  meat  and  drink  for  a  time, 
to  see  whether  they  will  agree :  and  if  they  will  in  no  wise  agree,  I  think 
that  the  justices  may  see  such  order  in  the  matter  as  shall  seem  to  them 
by  their  discretion  to  stand  with  reason  and  conscience,  by  awarding  of  a 
new  enquest,  and  by  setting  a  fine  upon  them  that  they  shall  find  in  default, 
or  otherwise  as  they  shall  think  best  by  their  discretion ;  like  as  they 
may  do  if  one  of  the  jury  die  before  verdict,  or  if  any  other  like  casual- 
ties fall  in  that  behalf."  In  Mansell's  Case,  1  Anders.  103,  which  was 
an  indictment  for  murder,  the  jury  were  discharged  because  they  could 
not  agree.  [Blackburn,  J. — There  it  was  entered  on  the  record  that 
the  prisoner  consented  to  their  discharge.  The  case  is  commented  on  by 
Foster,  J.,  in  Einloch's  Case,  Foster  G.  L.  22,  81.]  In  Ferrar's  Case, 
T.  Raym.  84,  15  Car.  2,  ''  It  was  resolved  by  all  the  justices,  that  al- 
though the  jury  be  charged  and  sworn  in  the  case  of  a  plea  of  the  Crown, 
yet  a  juror  may  be  drawn  or  the  jury  dismissed,  contrary  to  common  tradi- 
tion, which  hath  been  held  by  many  learned  in  the  law."  And  in  2  Hale 
P.  C.  p.  295,  after  the  passage  cited  by  the  other  side,(a)  it  is  said 
that  the  practice  of  discharging  the  jury  for  the  causes  stated,  and  remit- 
ting the  prisoner  to  the  gaol  for  other  evidence,  '*  jiath  been  practised 
in  most  circuits  in  England,  for  otherwise  many  notorious  murders  or 
*1  ^R1  ^u^g^^"^  *may  pass  unpunished  by  the  acquittal  of  a  person 
•1  probably  guilty,  where  the  full  evidence  is  not  searched  out  or 

fiven."  In  Whitebread  and  Fenwick's  Case,  7  How.  St.  Tr.  311,  815- 
17,  the  rule  was  acted  upon  oppressively,  but  not  illegally.  In  Rex  v. 
Wade,  1  Moo.  C.  C.  86,  where  the  Judges  thought  that  the  discharge 
of  the  jury  was  improper,  it  did  not  occur  to  them  that  it  could  be  a 

ground  of  error.  As  to  the  resolutions  of  the  Judges  in  Rex  v.  Perkins, 
arth.  465,  one  of  which  is  reported  to  have  been  *'  that  in  capital  cases 
a  juror  cannot  be  withdrawn  though  all  parties  consent  to  it:"  in  Kin- 
loch's  Case,  Foster  C.  L.  22,  36-7,  Foster,  J.,  questions  the  accuracy 
of  the  report,  and  if  those  resolutions  were  ever  come  to,  attaches  no 
weight  to  the  one  in  question,  as  being  extrajudicial.  He  says,  p.  29, 
*'  the  general  question  is  a  point  of  great  difficulty,  and  of  mighty  im- 
portance ;  and  I  take  it  to  be  one  of  those  questions,  which  are  not  capa- 
ble of  being  determined  by  any  general  rule  that  hath  hitherto  been 
laid  down,  or  possibly  ever  may  be.  For  I  think  it  is  impossible  to  fix 
upon  any  sinsle  rule  which  can  be  made  to  govern  the  infinite  variety 
of  cases  which  may  come  under  this  general  question,  without  manifest 
absurdity ;  and  in  some  instances,  without  the  highest  injustice."  The 
practice  of  discharging  the  jury  in  criminal  cases  in  the  event  of  a  per- 
manent disagreement  has  been  unquestioned  in  modem  times.  In  Rex 
V.  Shields,  28  How.  St.  Tr.  647,  an  indictment  for  murder,  the  facts 
were  not  so  strong  as  here.  The  report  states  that  the  counsel  for  the 
prisoner  '^  moved  that  the  rule  entered  into  on  discharging  the  former  jury 
should  be  read  in  order  that  he  might  be  enabled  to  understand,  under  what 
^1591  *ci^cu™8^^^c^8  ^hoy  l^A^  heen  discharged,  in  case  any  point  should 
^  arise  as  to  the  legality  of  his  client  being  put  a  second  time  on 

(a)  Bte  anta^  pp.  162-153. 
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his  trial  *  *  *  The  Court  ordered  the  mle  to  be  read ;  which  imported, 
that  inasmuch  as  the  jury  could  not  in  anywise  agree,  and  that  the 
justices  were  about  to  depart  from  the  county,  the  business  having  been 
finished,  the  said  jury  were  ordered  to  be  discharged,  and  that  the 

Erisoner  Shields  was  thereby  remanded,  in  order  that  he  might  abide 
is  trial  at  the  next  sitting  of  the  Commission  ;**  and  the  prisoner  was 

ut  on  his  trial  again ;   though  it  is  true  he  was  ultimately  acquitted. 

n  Conway  and  Lynch,  in  error,  v.  The  Queen,  7  Ir.  Law  Rep.  149, 
some  of  the  Judges  thought  that  the  jury  should  be  kept  to  the  end  of 
the  Assizes  and  that  the  replication  was  bad  as  it  did  not  allege  that  the 
Assizes  were  at  an  end.  [Cockburn,  C.  J. — The  state  of  facts  dis- 
closed in  that  case  was  not  satisfactory  with  reference  to  the  exercise  of 
the  discretion  of  the  presiding  Judge,  because  it  is  not  stated  that  ihe 
presence  of  the  Judges  was  required  elsewhere ;  the  business  of  the 
Commission  would  not  be  finished  until  the  verdict  had  been  taken.} 
That  case  is  not  so  strong  as  the  present.  The  discretion  of  discharging 
the  jury  was  exercised  without  question  in  Rex  v.  Cobbett,  3  Burn. 
Just.,  by  Bere  and  Chitty,  974,  {a) ''  where  the  defendant  was  indicted  at 
the  suit  of  the  Crown  for  a  misdemeanor,  for  publishing  a  libel  of  a 
seditious  and  immoral  tendency,  the  jury,  after  being  confined  together 
for  fifteen  hours,  and  stating  that  it  was  impossible  for  them  ever  to 
agree  on  their  verdict.  Lord  Tenterden,  C.  J.,  discharged  them."  In 
In  Gray  t;.  The  Queen,  11  CI.  &  F.  427,  which  was  *a  case  of  rut-taf^ 
felony,  the  prisoner  was  put  on  his  trial  three  times.  At  the  ^ 
Monaghan  Assizes :  on  the  first  occasion  the  jury  was  discharged  in 
consequence  of  the  illness  of  a  juryman ;  on  the  next  two  occasions  the 
jury  disagreed  about  their  verdict  and  were  discharged ;  the  indictment 
was  then  removed  into  the  Queen's  Bench,  at  Dublin,  and  the  prisoner 
being  called  upon  to  plead  to  the  indictment  did  not  plead  the  discharge 
of  the  jury  but  a  plea  of  autrefois  acquit  on  a  different  ground,  which 
was  held  insufficient.  On  the  trial  the  prisoner  challenged  two  of  the 
jurors,  and  on  demurrer  by  the  Crown  the  challenges  were  overruled, 
and  he  was  found  guilty.  A  motion  in  arrest  of  judgment  on  the 
ground  that  the  challenges  had  been  disallowed  contrary  to  law  was 
refused  by  the  majority  of  the  Court,  and  judgment  given  against  the 
prisoner.  Thereupon  a  writ  of  error  was  brought  to  the  House  of 
Lords,  who  reversed  the  judgment  of  the  Queen's  Sench  in  Ireland,  and 
ordered  a  venire  de  novo,  ana  the  point  that  there  had  been  two  previous 
discharges  of  a  jury  was  not  raised.  [Blackburn,  J. — Does  it  appear 
on  the  record  of  that  case  that  a  venire  de  novo  was  awarded  by  the 
House  of  Lords  after  two  previous  discharges  of  a  jury  ?]  In  Conway 
and  Lynch  v.  The  Queen,  7  Ir.  Law  Rep.  149  (i),  the  record  was  imper- 
fectly drawn  up,  and  so  it  may  have  been  in  Gray  t;.  The  Queen,  11  CI. 
&  F.  427.  [The  Journals  of  the  House  of  Lords  in  that  case,  were  sent 
for,  and  it  appeared  from  them  that  there  was  no  entry  of  the  three 
trials  in  the  proceedings  before  them.]  In  Newton's  case,  13  Q.  B.  716 
(E.  C.  L.  R.  vol.  66),  this  Court  in  refusing  the  habeas  corpus  must 
*have  determined  that  the  discharge  of  a  jury  was  not  equivalent  r*-i  gi 
to  an  acquittal,  though  the  question  whether  there  could  be  a  fresh  ^ 
trial  was  not  distinctly  raised.     Lord  Denman  said,  p.  729,  ''  Even  as- 

(a)  Referred  to  in  Newton's  Case,  13  Q.  B.  716,  723,  note  (6)  (E.  C.  L.  B.  toL  66). 
{h)  See  the  Judgment  of  Peninj  J.,  p.  160. 
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gaming  that  the  discharge  of  the  jary  was  improper,  I  do  not  see  how  it  is 
equivalent  to  an  acquittal,  or  can  be  a  bar  to  a  trial,  nor  how  it  could  be 
made  the  subject  of  a  plea.  On  this  however  I  give  no  opinion."  Erie,  J., 
said,  p.  734,  ^'  Taking  the  rule,*'  viz.,  that  the  jury  cannot  be  discharged 
unless  in  cases  of  evident  necessity,  ^'to  be  correctly  laid  down  by 
Blackstone,  the  only  question  appears  to  me  to  be,  what  is  meant  by 
^  necessity'  in  the  exception  ?  I  think  it  means,  not  an  absolute  impos- 
sibility to  avoid  discharging  the  jury,  but  merely  need  in  a  high  degree.*' 
In  Re^.  V.  Davison,  2  F.  &  F.  250,  which'^  was  a  case  of  misdemeanour, 
it  was  neld  by  Pollock,  G.  B.,  Martin,  B.,  and  Hill,  J.,  at  the  Central 
Criminal  Court,  that  the  discharge  of  a  jury  on  a  former  trial  by  reason 
of  disagreement  could  not  be  pleaded  in  bar;  and  the  judgment  of  Hill, 
J.,  p.  255,  shows  it  is  equally  applicable  to  cases  of  felony ;  and  there 
is  no  reason  why  the  power  of  discharging  a  jury  should  exist  in  cases 
of  misdemeanour  and  not  in  cases  of  felony.  In  Conway  and  Lynch  v. 
The  Queen,  7  Ir.  Law  Rep.  149,  there  were  two  previous  discharges  of 
the  jury,  and  the  facts  stated  in  the  first  plea  and  replication  to  it  had 
reference  to  the  first  discharge,  which  the  replication  stated  to  be  on  the 
ground  that  the  jurors  had  not  and  could  not  agree  upon  their  verdict 
after  the  lapse  of  more  than  a  reasonable  time  for  their  considering  and 
«iAon  deliberating.    [Blackburn,  J. — In  the  note  '^'to  Newton's  case, 

^^^^  13  Q.  B.  716;  785-787  (E.  C.  L.  R.  vol.  66),  which  was 
reported  by  me,  it  is  stated  that  in  Conway  and  Lynch  t;.  The  Queen, 
7  Ir.  Law  Rep.  149,  "  Pennefather,  C.  J.,  and  Perrin,  J.,  gave 
judgment  for  the  prisoners  apparently  on  the  first  plea,  without 
reference  to  the  second :  Burton,  J.,  gave  judgment  for  the  prisoners 
apparently  on  both  pleas."  There  was  an  irregular  agreement  between 
the  Solicitor-Oeneral  and  the  counsel  for  the  prisoner  to  disregard 
the  rules  of  pleading  and  to  consider  only  the  justice  of  the  case. 
The  practical  result  would  have  been  the  same  whether  the  prisoners 
were  discharged  on  the  first  or  second  trial,  and  the  Court  in  considering 
the  matter  threw  both  trials  into  one.  Cockburn,  C.  J. — If  the  jury 
were  improperly  discharged  on  the  first  occasion  it  was  not  necessary 
to  decide  as  to  the  discharge  on  the  second.]  In  Newton's  case, 
18  Q.  B.  716.  785-787,  pp.  782,  784,  Patteson  and  Coleridge, 
JJ.,  considered  that  the  effects  of  the  judgments  of  the  majority  of  the 
Judges  in  Conway  and  Lynch,  in  error,  v.  The  Queen,  7  Ir.  Law  Rep. 
149,  was,  that  the  facts  of  the  business  of  the  Assizes  being  finished 
and  the  Judge  about  to  leave  the  county  would  constitute  a  necessity, 
justifying  the  discharge  of  the  jury,  and  that  was  the  effect  of  their 
judgments.  Perrin,  J.,  and  Pennefather,  C.  J.,  distinguish  the  case 
before  them  from  Shield's  Case:  Perrin,  J.,  says,  p.  163,  "If,  for 
instance,  in  the  case  of  illness  either  of  a  Judge  or  of  a  juror,  or  from 
the  necessity  for  the  Judge  to  quit  the  county,  as  in  Shield's  Case,  or 
of  any  other  necessity,  it  ousht  to  be  recorded ;  or  if,  as  has  been 
argued,  in  the  case  of  exhaustion  or  incapacity  in  a  juror,  it  appeared 
to  the  Judge  that  he  was  incapable  of  doing  his  duty,  and  that  ithe 
Judge  thought  that  a  sufficient  reason,  that  ought  to  be  stated ;  though 
^1681  ^  ^^^^^^  *agree  with  the  argument  that  the  Judge  could  discover 
-I  what  others  could  not,  or  that  he  could  see  grounds  for  dis- 
charing  the  jury,  which  could  not  be  stated.     If  the  record  merely 

^ates  that  a  reasonable  time  had  elapsed,  and  nothing  more,  I  do  not 
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see  bow  that  forms  a  case  of  necessity  for  the  discharge  of  the  jury. 
.  •  .  NoWy  the  record  here  states  that  the  Court  below  discharged  the 
jury  upon  the  bare  ground  that  they  had  time,  and  more  than  time 
enough,  to  enable  them  to  agree."  Pennefather,  C.  J.,  says,  p.  194, 
"  Here  there  is  no  averment  of  the  existence  of  any  necessity,  as  in 
Shield's  Case,  that  the  Sabbath  was  approaching,  or  the  Judge  about 
leaving  the  town ;  nor  that  the  time  for  discharging  criminal  business 
had  expired.  No  such  thing  is  put  upon  the  record,  and  we  are  to  take 
the  contrary  to  be  the  fact. 

Secondly,  the  Judge  exercised  a  right  discretion.     The  indictment 
against  the  prisoner  was  the  last  remaining  to  be  tried  at  the  Assizes  for 
the  county  of  Devon,  and  on  Monday  the  Judges  were  required  to  pro- 
ceed to  the  county  of  Cornwall,  and  the  jury  having  been  locked  up  for 
five  hours,  the  Judge  sent  for  them  five  minutes  before  12  o'clock  on 
Saturday  night,  asked  them  whether  they  had  agreed,  and  they  de- 
clared that  they  had  not,  and  after  full  consideration  were  wholly  unable 
to  agree.   [Blackburn,  J. — The  motive  for  discharging  the  jury  was  the 
dose  approach  of  Sunday.]     And  it  is  doubtful  whether  a  Judge  can 
take  a  verdict  on  Sunday.    In  Com.  Dig.  Tempi  (B.  8),  it  is  said,  ^'  The 
award  of  any  judicial  process  upon  a  Sunday  is  void.     So,  the  entry  of 
anyjadgment  upon  record.''    For  which  is  cited  Bedoe  t;.  Alpe,  W. 
Jones  156,  which  was    an   information  in  the  Court  of   Ex-  1-41134 
chequer  "^for  an  offence  against  stat.  6  ft  6  Edw.  6,  c.  14.    There  ^ 
the  defendant  was  found  guilty,  and  judgment  theredpon  given,  on  which 
error  was  brought  in  the  Exchequer  Chamber,  and  one  of  the  exceptions 
was  that  the  information  was  exhibited  on  Sunday,  but  it  was  resolved 
per  Button  and  Jones  that  it  was  good,  for  although  Sunday  was  not  a 
dies  juridicus  for  awarding  any  juaicial  process,  or  for  making  entry  of 
any  judgment  on  record,  yet  it  was  good  for  receiving  an  information  on 
special  law,  and  that  there  were  many  precedents  which  showed  that 
BQch  informations  were  exhibited  on  the  Sabbath  day.     '*  So,"  Comyns 
proceeds,  *^  if  judgment  be  given  upon  a  Sunday  in  an  inferior  Court,  it 
will  be  void,"  citing  Page  v.  Faucet,  Cro.  El.  227 ;  1  Leon.  pi.  328, 
p.  242.  ♦  *  ♦  "But  before  the  stat.  29  Car.  2,  c.  7,  all  ministerial  acts 
upon  a  Sunday  were  lawful,  though  not  judicial."     [Blackburn,  J. — 
Lord  Coke  also  lays  it  down  that  Sunday  is  not  dies  juridicus,  Co.  Litt. 
135  (a) ;  but  the  only  positive  decision  in  point  is  that  judgment  given 
by  an  inferior  Court  on  Sunday  is  void.     Cockburn,  C.  J. — There  is 
no  verdict  until  it  is  recorded :  the  entering  of  the  verdict  properly  dis- 
poses of  the  issues  on  the  record,  and  therefore  is  a  judicial  not  a  minis- 
terial act.1    It  might  be  a  special  verdict  which  required  the  guidance 
of  the  Judge  in  miming  it,  or  it  might  be  ambiguous  and  require  his 
assistance  to  construe  it.     [Mbllor,  J. — In  Newton's  Case,  18  Q.  B. 
716,  724  (E.  C.  L.  R.  vol.  66),  Lord  Denman  mentioned  a  case  before 
him  as  Common  Serjeant  in  which  he  remained  at  the  Central  Criminal 
Court  all  night  to  receive  a  verdict.]    If  the  jury  had  not  been  dis- 
charged they  must  have  been  lockea  up  all  Sunday,  and  *re-  r^iigg 
mained  without  refi'e8hment.(a)  and  that  detention  of  the  jury  ^ 

(o)  See  stot.  26  H.  6^.  4,  reUting  to  jaron  in  Walee ;  Barrington'i  ObserT»Mons  on  StatntM^ 
3d  ed.,  p.  457,  note  (g) ;  Reliq.  SpeloMi  89 ;  Spelmaa's  Terms,  seoL  6,  eh.  1.  On  thii  labjeot 
if  to  be  obeerred  a  obange,  without  any  interferenoe  of  the  Legislature,  in  the  form  of  the  oath 
of  beiliff  sworn  to  keep  the  jury.  Aocording  to  the  old  oath,  the  jury  were  to  be  kept  *'  with- 
Mt  BMtt,  drink,  fire  or  candle,"  until  they  were  agreed;  see  8  Blaokit  Com.  576,  ed.  1768 1 
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would  have  been  a  torturing  them  into  unanimity  b;  physical  distress. 
There  is  no  power  in  the  Court  to  adjourn  after  the  jury  have  retired  to 
consider  their  verdict.  The  power  of  adjourning  over  the  night  in  crim- 
inal cases  was  discussed  in  Bex  v.  Stone,  6  T.  R.  493,  530,  for  trials 
were  conducted  formerly  in  a  more  summary  manner.  [Blaokbubk, 
J. — The  Earl  of  Strafford's  trial  was  adjourned  from  day  to  day  (a)  and 
the  adjournment  was  not  thought  extraordinary ;  and  yet  many  years 
after  it  was  considered  doubtful  whether  in  criminal  cases  the  Court  had 
power  to  adjourn.(i)]  After  the  arraignment  of  Lord  William  Rus- 
sell (c)  the  Court  refused  to  adjourn  the  trial,  saying  that  without  the 
consent  of  the  counsel  for  the  Crown  they  could  not  put  it  off. 


* 


166] 


^Thirdly.  An  abortive  trial  from  whatever   cause,  whether 


•J  from  the  act  of  God,  the  fault  of  the  jury  or  the  judge  or  of 
both,  is  no  bar  to  a  second  trial.  In  Conway  &  Lynch  v.  xhe  Queen, 
7  Ir.  Law  Rep.  149,  no  plea  raising  the  question  was  suggested.  The 
^ea  of  autrefois  acquit  must  show  a  previous  trial  and  verdict.  In  2 
Hale  P.  C.  p.  297,  it  is  said,  '^  If  there  be  eleven  agreed,  and  but  one 
dissenting,  who  says  he  will  rather  die  in  prison,  yet  the  verdict  shall 
not  be  taken  by  eleven,  no  nor  yet  the  refuser  fined  or  imprisoned,  and 
therefore  where  such  a  verdict  was  taken  by  eleven  and  the  twelfth 
fined  and  imprisoned,  it  was  upon  sreat  advice  ruled  the  verdict  was 
void  and  the  twelfth  man  delivered,  and  a  new  venire  awarded.  41 
Assiz.  11.  for  men  are  not  to  be  forced  to  give  their  verdict  against 
their  judgment."  [Blackburn,  J. — That  was  on  an  assize,  and  Lord 
Holt  thought  there  was  no  distinction  between  a  civil  and  criminal 
case.]  In  Rex  v.  Fowler  &  Sexton,  4  B.  &  A.  278  (E.  C.  L.  R.  voL  6), 
which  was  a  writ  of  error  on  an  indictment  for  felony  tried  at  the 
Quarter  Sessions,  the  Court  had  quashed  a  verdict  of  guilty  on  the 
ground  of  the  misconduct  of  one  of  the  jury,  and  upon  a  verdict  of 
guilty  by  a  second  jury  gave  judgment  against  the  defendants,  and  the 
Court  held  the  judgment  was  right.  In  Keat's  Case,  Skin.  666,  667,' 
in  which  there  were  two  indictments,  one  for  murder,  the  other  upon 
the  statute  of  stabbing,  and  two  special  verdicts  found,  Holt,  C.  J.,  said, 
<<  that  the  relation  of  the  matter  found  by  the  verdict  is  certain  enough, 
as  it  happened  and  succeeded  the  one  part  to  the  other,  in  point  of  law ; 
but  if  the  verdict  had  not  ascertained  it  sufficiently,  that  then  for  this 
*1671  i°3p6^6C^^o^9  *&  venire  facias  de  novo  ought  to  issue,  and  a  new 

^  trial  and  verdict  ought  to  be  had,  for  there  cannot  be  an  amend- 
ment of  a  special  verdict  found  of  a  felony.''  [Blackburn,  J". — ^In  the 
report  of  that  case  in  Lord  Raymond  {d)  it  appears  that  in  the  result 
both  indictments  were  quashed  upon  exceptions  taken  by  Lord  Holt, 
and  a  new  indictment  was  preferred  at  the  next  assizes,  on  which  Keite 

Tryalf  per  Pais  210,  ed.  1666 :  in  modern  times  it  is  '<withont  meat,  drink  or  Are,  oandla-Ught 
excepted."  And  even  under  the  old  system  tbe  Court  seems  to  have  had  the  power  of  rolaxing 
the  rule.  In  the  19  Ass.,  pi.  6,  decided  in  1356,  Scot,  C.  J.,  says,  "Nous  prendomns  enquest 
out  ckandtl"  Ac.  And  on  the  trial  of  Lilbume  for  high  treason  in  1649,  4  How.  8U  Tr.  1270, 
1404,  the  Judge  told  the  Jury  when  they  were  about  to  retire  that  they  might  hare  a  light  if 
they  pleased. 

(a)  S  How.  St.  Tr.  1414,  cl  §eq. 

(6)  See  the  discussion  of  the  subject  in  Lord  Delamere's  Case,  11  How.  St.  Tr.  559,  and  in 
Hardy's  Case,  24  Id.  414-418,  R.  «.  Woolf,  1  Chitt.  401,  note  (6),  8.  c.  ^  B.  ft  A.  462,  nom.  B. 
9.  Kinnear.    Also  Barrington  on  Statutes,  8d  ed.,  p.  457,  note  {g), 

(e)  9  How.  St  Tr.  678,  582. 
'  [d)  Nom.  Hex  v.  Keite,  1  Ld,  Raym.  138, 144-5. 
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was  found  guilty  of  manslaughter,  *^  and"  the  reporter  adds,  "  died  of 
Bmall-poz,  1697,  in  Wiltshire,  his  own  country."     He  also  referred  to 
Rex  V.  Huggins,  2  Ld.  Raym.  1574,  1585.]    In  Campbell  v.  The 
Queen,  11  Q.  B.  8U,  838-9  (E.  C.  L.  R.  vol.  63),  where,  on  error 
brought  in  the  Exchequer  Chamber,  Parke,  B.,  doubted  whether  a 
renire  de  novo  might  issue  in  a  case  of  felony  for  an  improper  verdict, 
the  award  of  a  venire  de  novo  was  held  good  on  the  ground  that  there 
had  been  a  misawarding  of  jury  process.     In  Gray  v.  The  Queen,  11 
CI.  &  Fin.  427,  it  was  held  that  a  venire  de  novo  will  issue  where  there 
is  miscarriage  in  a  former  trial  by  the  default  of  the  Judge.     In  Reg.  v. 
Charlesworth,  1  B.  &  S.  460  (E.  C.  L.  R.  vol.  101),  which  was  a  case 
of  misdeameanor,  one  of  the  questions  was  whether  the  Judge  was  right 
in  discharging  the  jury  upon  a  material  and  necessary  witness  for  the 
Crown  refusing  to  give  evidence ;  and  though  the  Judges  did  not  decide 
that  point,  they  approved  the  judgment  ot  Crampton,  J.,  in  Conway 
and  Lynch  v.  The  Queen,  7  Ir.  Law  Rep.  149.     It  is  assumed  in  the 
arguments  (p.  481)  and  in  the  judgments  that  the  Judge  had  a  right 
to  discharge  the  jury  on  a  hopeless  disagreement.     Cockburn,  C.  J.,  p. 
507,  said,  ^'  When  we  talk  of  a  man  being  twice  tried,  we  mean  a  trial 
which  proceeds  to  its  legitimate  and  lawful  ^conclusion  by  ver-  r^cigo 
diet ;  and  when  we  speak  of  a  man  being  twice  put  in  jeopardy,  ^ 
▼e  mean  put  in  jeopardy  by  the  verdict  of  a  jury ;  and  he  is  not  tried 
nor  put  in  jeopardy  until  the  verdict  is  given."     And  Blackburn,  J., 
treats  the  case  of  Conway  and  Lynch  v.  The  Queen,  7  Irish  Law  Rep. 
149,  as  nearly  deciding  that  before  the  Court.     [Blackburn,  J. — It 
vas  my  opinion  though  it  was  not  necessary  to  decide  the  point  that 
with  reference  to  this  question  there  was  no  real  distinction  between 
misdemeanor  and  felony.]     The  judgment  of  a  Judge  on  a  question  of 
fact  cannot  be  reviewed  on  a  writ  of  error:  in  the  case  of  the  illness  of 
a  juryman  the  Judge  can  from  his  appearance  judge  whether  he  is  too 
ill  to  serve ;  whereas  the  Court  of  error  cannot  be  supplied  with  the 
information  necessary  to  enable  it  to  decide.     [MsLLOR,  J. — Suppose  a 
discharge  of  the  jury  by  reason  of  the  illness  of  the  presiding  Judge,  is 
the  Court  of  error  a  better  judge  of  the  illness  than  the  Judge  himself?] 
If  the  discharge  of  the  jury  could  be  pleaded  there  would  be  the  incon- 
venience of  a  jury  deciding  whether  a  former  jury  had  been  rightly 
discharged. 

As  to  the  admission  of  the  evidence  of  Harris,  it  is  not  stated  on  the 
record  that  she  was  examined,  and  therefore  the  Question  cannot  be 
raised  in  a  Court  of  error.  But  if  it  could,  her  evidence  was  admissi- 
ble. Stat.  6  &  7  Vict.  c.  85,  s.  1,  which  enacts  that  every  person 
shall  be  admitted  to  give  evidence  '^  notwithstanding  that  sucn  person 
nay  or  shall  have  an  interest  in  the  matter  in  question,  or  in  the  event 
of  the  trial  of  any  issue,  matter,  question,  or  injury,  (a)  or  of  the  suit, 
action,  or  proceeding  in  which  he  is  offered  as  a  witness"  includes 
criminal  cases ;  and  stat.  14  &  15  Vict.  c.  99,  s.  3,  enacts  that  nothing 
therein  contained  shall  render  '''''any  person  who  in  any  criminal  r«iga 
proceeding  is  charged  with  the  commission  of  any  indictable  ^ 
offence,  or  any  offence  punishable  on  summary  conviction  competent  or 
compellable  to  give  evidence  ''for  or  against  himself."  The  evidence 
vhich  Harris  gave  would  not  be  evidence  for  or  against  herself  on  any 
issue  before  the  jury. 

(a)iSK«: 
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Folkardj  in  replj,  on  the  qnestion  as  to  Sunday,  cited  per  Willes, 
arguendo,  in  Rowberry  t;.  Morgan,  9  Exch.  730,  781. 

GocKBURN,  0.  J. — The  first  question  involved  in  this  case  has  been 
so  recently  before  us  in  the  case  of  Reg.  t;.  Gharlesworth,  1  B.  &  S.  460 
(E.  C.  L.  R.  vol.  101),  and  has  been  so  fully  discussed  in  the  argumenta 
of  yesterday  and  to-day,  that  we  should  not  gain  anything  by  taking 
further  time  to  consider  it,  especially  as  there  is  no  doubt  in  the  mind 
of  any  member  of  the  Court  as  to  the  judgment  we  ought  to  pronounce. 

I  have  no  hesitation  in  expressing  my  opinion  that  where,  on  a  criminal 
trial,  a  jury  have  retired  to  consider  their  verdict,  and  having  remained 
in  deliberation  a  suflScient  time  are  agreed  that  there  is  no  reasonable 
expectation  of  their  coming  to  a  unanimous  verdict,  it  is  within  the  pro- 
vince of  the  presiding  Judge,  in  the  exercise  of  his  judicial  discretion,  to 
discharge  them. 

We  are  here  dealing  not  with  one  of  the  fundamental  principles  of  our 
criminal  jurisprudence,  such  as  that  Judees  shall  decide  questions  of 
law  and  jurors  questions  of  fact,  or  that  tne  verdict  of  a  jury  must  be 
unanimous ;  but  with  a  question  of  practice,  which  has  fluctuated  at 
various  times,  and  even  now  may  not  be  considered  as  finally  and  con- 
*1701  ^'uB^^^'y  settled.  The  rule  laid  down  by  *Lord  Coke  in  8  Inst. 
-■  110,  if  it  ever  truly  expressed  the  law,  was  speedily  departed 
from  in  the  administration  of  criminal  justice.  In  a  generation  or  two 
After  he  wrote,  we  find  Lord  Hale,  2  Hale  P.  C.  295,  stating  that,  where 
upon  the  trial  the  proof  of  the  ofience  charged  turned  out  to  be  defective, 
it  was  a  practice  prevailing  at  Newgate  and  in  most  circuits  of  England 
to  discharge  the  jury,  in  order  that  the  prosecution  might  come  better 
prepared  upon  a  future  occasion ;  and  we  find  that  eminent  lawyer,  as 
well  as  humane  man,  speaking  with  approbation  of  this  practice  as  tend- 
ing to  prevent  the  frustration  of  justice  where  evidence  which  might  be 
forthcoming  happened  to  be  temporarily  wanting ;  and  he  speaks  of  it 
as  having  prevailed  for  a  long  time.  Afterwards,  in  consequence  of  the 
abuse  of  the  practice  on  political  trials,  and  possibly  in  consideration  of 
the  hardship  on  the  accused,  who,  being  prepared  for  his  defence  on  the 
first  trial,  might  want  the  means  for  his  defence  on  a  second,  the  Judges 
after  consulting  among  themselves — for  it  does  not  appear  that  there  was 
any  judicial  decision  on  the  point — adopted  a  different  rule,  viz.,  that  on 
a  trial  for  felony  the  jury  should  not  be  discharged  at  the  discretion  of 
the  Judge,  Carth.  465.  But  if  that  resolution  was  acted  on,  it  was  cer- 
tainly only  for  a  limited  time,  for  in  Kinloch's  Case,  Foster  C.  L.  16^ 
22,  on  the  special  Commission  after  the  Rebellion  of  1745,  the  Judge 
dissented  from  the  proposition  in  its  general  terms.  In  that  case  a  jury 
having  been  charged  with  the  prisoners  was  discharged  for  the  purpose 
of  placing  them  in  a  better  position  than  they  otherwise  would  have  been 
in,  by  enabling  them  to  put  on  the  record  a  plea  to  the  jurisdiction  of 
*1711  ^^^  Court.  This  *plea  having  been  overruled,  and  the  prisoners 
J  having  been  tried  before  a  second  jury  and  found  guilty,  it  was 
objected  that,  as  a  jury  had  been  once  sworn  and  charged  with  the  pri- 
soners, the  second  proceeding  was  a  mistrial ;  but  all  the  Judges  in  thq 
Commission  except  one  were  of  opinion  that  the  objection  was  not  valid^ 
and  Foster,  J.,  in  a  most  able  judgment,  showed  that  the  rule  laid  down 
by  Lord  Coke  could  not  be  maintained  in  its  general  and  unqualified 
terms.     Soon  after  that  case  Blackstone,  in  his  Commentaries  on  the 
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Laws  of  England,  laid  down  the  rule  that  the  jarj  cannot  be  discharged 
by  the  act  of  the  Jadge  with  this  qualification — *'  unless  in  cases  of  evi- 
dent necessity;"  a  qualification  wholly  wanting  in  the  rule  as  laid  down 
by  Lord  Coke,  or  the  resolution  of  the  Judges.  Since  that  time  the 
illness  of  a  juryman  or  of  the  prisoner  has  hieen  held  sufficient  ground 
for  discharging  the  jury,  and  it  is  not  questioned  that  in  these  cases  the 
accused  may  be  put  a  second  time  upon  his  defence.  But,  further  than 
this,  in  Rex  v.  Gobbett,  8  Burn  Just,  by  Bere  and  Ohitty  974,  that 
most  cautious  and  learned  Judge,  Lord  Tenterden,  on  his  own  responsi- 
bility, discharged  a  jury  on  a  trial  for  misdemeanour,  after  they  had 
been  in  deliberation  fifteen  hours ;  and  other  Judges  have  exercised  a 
similar  discretion. 

So  far  from  Mr.  Folkard*9  observation  beinc  well  founded,  that  it  is 
essential  to  the  administration  of  justice  in  triiJ  by  jury  that  this  discre- 
tionary power  should  be  abridged,  the  contrary  will  be  found  to  be  the  case, 
if  we  regard  the  true  principle  on  which  the  verdict  of  a  jury  ought  to  be 
given.  Our  ancestors  insisted  on  unanimity  as  of  the  essence  of  the 
verdict,  but  were  unscrupulous  how  that  unanimity  was  obtained.  r^-i'Tq 
•Whether  the  minority  gave  way  to  the  majority,  or  the  reverse,  '- 
appeared  to  them  a  matter  of  indifference :  it  was  a  contest  between  the 
strong  and  the  weak,  the  able-bodied  and  the  infirm,  as  to  who  best  could 
bear  hanger  and  thirst,  and  all  the  discomfort  incident  to  confinement. 
It  has  also  been  said  that  it  was  competent  to,  or  was  the  duty  of  the 
Judge,  to  take  a  jury  who  could  not  agree  on  their  verdict  in  carts  to 
the  confines,  or  even  beyond  the  confines,  of  the  county.  That  notion 
is  founded  upon  loose  dicta  in  the  book  of  Assizes,  servilely  copied  by 
text  writers  on  criminal  jurisprudence.  I  doubt  whether  it  was  ever 
done ;  and  there  is  nothing  extant  on  record  to  show  that  such  was  ever 
the  practice.  In  our  day  we  look  upon  trial  by  jurv  and  the  principle 
upon  which  juries  ought  to  find  their  verdicts  in  a  different  way.  We 
desire  unanimity,  it  is  true,  but  the  unanimity  not  of  coercion  but  of 
conviction.  A  small  minority,  consisting  of  even  one  or  two  jurors,  may 
have  so  strong  a  conviction  as  to  be  unable,  with  a  due  regard  to  their 
own  consciences,  to  give  way  to  the  majority.  If  indeed,  jurors  have 
only  a  weak  conviction  on  the  point  in  question,  they  may  properly  yield 
to  the  stronger  and  more  deeply  rooted  views  of  the  rest.  But  it  is  the 
essence  of  the  duty  of  a  juror,  if  he  has  a  deeply  seated  conviction, 
either  in  the  affirmative  or  negative  of  the  issue,  not  to  give  it  up, 
although  the  majority  are  against  him,  from  a  desire  to  purchase  ease  or 
get  rid  of  inconvenience  by  the  sacrifice  of  his  conscience.  That  being 
so,  when  a  Judge  is  satisfied  that  a  reasonable  time  has  elapsed,  and  that 
the  unanimity  of  the  jury  can  only  be  obtained  through  the  sacrifice  of 
honest  conscientious  conviction,  why  should  he  subject  them  to  the  tor- 
ture and  misery  of  *being  shut  up  without  meat,  drink,  or  fire,  ia  r^tiYQ 
order  that  unanimity  may  be  obtained  by  such  means  ?  To  me  '- 
it  seems  that  the  practice  of  discharging  the  jury  under  such  circum- 
stances is  essential  to  upholding  the  pure  and  conscientious  discharge  of 
the  duties  of  jurors. 

Then  what  authority  is  there  to  show  that  this  discretion,  which  has 
been  exercised  in  so  many  instances  without  objection  being  taken  to  it, 
cannot  now  be  exercised?  In  Conway  and  Lynch,  in  error,  v.  The 
Qaeen^  7  Ir.  Law  Bep.  149,  the  majority  of  the  Court  of  Queen's  Bench 
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in  Ireland  no  doubt  held  that  the  discharge  of  the  jury  after  they  had 
been  twenty-foar  hours  in  deliberation  was  not  proper,  and  that  the  pri- 
soners could  not  be  tried  again.  But  the  decision  was  not  unanimous. 
In  Reg.  V.  Charlesworth,  1  B.  &  S.  460,  607  (E.  C.  L.  R.  vol.  101),  I 
took  the  opportunity  of  observing  that  the  judgment  of  Mr.  Jastioe 
Grampton,  the  dissentient  Judge,  carried  conviction  to  my  mind.  His 
arguments  are  overwhelming,  and  no  attempt  to  answer  them  was  made 
by  the  other  learned  Judges.  In  Newton's  Case,  13  Q.  B.  716,  decided 
since  Conway  and  Lynch  v.  The  Queen,  it  was  necessary  incidentally  to 
consider  the  question  of  discharging  the  jury,  and  it  is  impossible  to  read 
the  judgment  of  Lord  Denman,  without- seeing  that  in  his  opinion  the 
discharge  of  a  jury  under  such  circumstances  as  the  present  was  no  rea- 
son why  the  prisoner  should  not  be  put  upon  his  trial  a  second  time  for 
the  same  offence.  The  question  was  more  directly  raised  in  Reg.  v. 
Davison,  2  F.  &  F.  250.  It  is  true  that  was  a  case  of  misdemeanour  and 
the  present  is  a  case  of  felony,  but  I  can  see  no  distinction  in  principle 
between  the  two  classes  of  cases.  The  mode  of  trial  is  the  same  in  both, 
i^yTA-]  *&nd  the  principles  on  which  the  trial  should  be  conducted  onght 

-■  to  be  the  same.  The  present  case  is  certainly  stronger  than 
Conway  and  Lynch  v.  The  Queen,  where  all  that  appears  is  that  the 
jury  had  been  twenty-four  hours  in  deliberation.  In  the  present  case 
not  only  had  the  jurors  been  five  hours  in  deliberation,  but  it  was  within 
a  few  minutes  of  midnight  on  Saturday ;  and  on  the  ensuing  Monday 
the  Judges  were  bound  to  be  at  Bodmin,  in  discharge  of  their  daties, 
that  being  the  commission-day  for  the  county  of  Cornwall.  The  Judge 
who  presided  at  the  trial  was  placed  in  a  position  of  great  difficulty,  if 
the  next  day  had  been  a  week-day,  I  do  not  doubt  he  would  have  con- 
sidered that  he  ought  not  to  have  discharged  the  jury  after  a  delibera- 
tion of  only  five  hours ;  for  I  agree  with  the  counsel  for  the  prisoner 
that  if  we  could  in  a  Court  of  error  review  the  exercise  of  a  Judge's 
discretion,  five  hours  is  not  so  Ions  a  time  as  that  it  can  be  fairly  assumed 
that  the  jury  might  not  by  further  deliberation  have  come  to  a  unani- 
mous conclusion.  But,  the  intervening  day  being  Sunday,  great  diffi- 
culties presented  themselves.  First.  Could  the  «iudge  have  sent  back 
the  jury  and  taken  the  verdict  on  Sunday  ?  It  is  laid  down  by  high 
authority  that  Sunday  is  not  a  juridical  day,  and  I  think  it  cannot  be 
contended  that  the  delivering  of  the  verdict  by  the  jury,  and  the  receiving 
of  it  by  the  Judge,  and  the  recording  it  by  the  officer  of  the  Court,  are 
not  judicial  acts.  I  entertain  the  gravest  doubt  whether  those  acts,  if 
performed  on  Sunday,  would  have  been  valid.  Secondly.  It  was  said 
that  the  Judge  might  have  adjourned  until  Monday,  and  have  kept  the 
*1751  ^"^7  confined  during  ^Sundav  and  received  their  verdict  on  Mon- 

-^  day.  But  then  arises  a  fresh  difficulty :  it  would  have  been  im- 
possible, because  inhuman,  to  keep  the  jury  without  meat  and  drink  the 
whole  of  Sunday,  and  therefore  the  only  alternative  would  have  been 
to  allow  them  refreshment  in  the  interval.  Now  that  might  have  ren- 
dered the  proceedings  illegal ;  for  there  is  authority  that  after  a  jury 
have  retired  to  deliberate  on  their  verdict,  refreshment  cannot  be  sup- 
plied to  them.  What  is  said  in  Doct.  and  Stud.  Dial.  2,  c.  62,  cannot 
militate  against  the  long-established  practice  not  to  allow  the  jury  refresh- 
ment after  they  have  retired ;  and  the  oath  administered  to  the  bailiff  in 
charge  of  the  jury  has  a  strong  tendency  to  support  the  practice,  for  it 
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restrains  him  absolutely  from  allowing  them  refreshment,  and  condition- 
dly  from  suffering  an;  one  to  speak  to  them  '*  without  leave  of  the 
Court,"  an  exception  which  applies  only  to  the  latter.  I  question  much 
whether  a  Judge  could  take  on  himself  to  put  aside  the  system  of  coer- 
cion which  has  been  handed  down  to  us,  though  the  sooner  the  Legisla- 
ture interferes  the  better.  The  Judge  then  had  the  choice  of  three 
courses,  either  to  take  the  verdict  on  the  Sunday,  or  to  keep  the  jury  in 
confinement  until  the  Monday  following,  in  the  mean  time  allowing  them 
necessary  refreshment,  or  to  discharge  them.  These  circumstances  of 
great  difficulty  constituted  a  case  in  which  the  Judse  was  called  upon  to 
exercise  his  discretion;  and  I  am  of  opinion  that  he  had  the  discretion 
to  discharge  the  jury. 

The  second  question  is  whether,  the  necessity  for  the  discharge  of  the 
jury  by  the  Judge  being  stated  on  the  record,  it  is  competent  to  this 
Court  to  review  the  exercise  of  his  discretion  ?  I  think  certainly  not. 
And  first,  how  *is  it  to  be  reviewed?  It  may  be  a  rule  of  practice  r^yro 
that  a  Judge  shall  not  discharge  a  jury  unless  there  be  evident  '- 
necessity  for  it ;  but  the  existence  of  the  necessity  is  a  matter  of  infer- 
ence to  be  drawn  from  all  the  circumstances  of  the  case.     It  was  well 

at  by  the  Solicitor-General  that  if  the  exercise  of  the  discretion  could 

e  reviewed  it  might  be  made  the  subject  of  plea :  the  prisoner  would 
plead  the  former  trial,  the  prosecutor  would  reply  that  on  that  trial  the 
jury  were  from  evident  necessity  discharged,  and  the  prisoner  would 
traverse  the  necessity.  But  who  is  to  try  the  issue — the  Judge  or  the 
jary  ?  It  seems  impossible  that  we  as  a  Court  of  error  can  deal  with 
the  question  whether  the  necessity  existed ;  the  exercise  of  discretionary 
power  has  never  been  made  the  subject  of  error.  That  was  the  view 
taken  by  Patteson,  Coleridge,  and  £rle,  JJ.,  in  Newton's  Case,  13  Q. 
B.  716  (E.  C.  L.  R.  vol.  66),  and  it  is  the  clear  and  unequivocal  Ian- 
age  of  Pollock,  C.  B.,  Martin,  B.,  and  Hill,  J.,  in  Reg.  v.  Davison, 

F.  k  F.  250.  The  latter  was  a  case  of  misdemeanour ;  but  the  rules 
hj  which  the  question  whether  the  discretion  has  been  properly  exer- 
cised is  to  be  decided  cannot  be  different  in  a  case  of  felony  and  in  a 
case  of  misdemeanour.  Consequently,  even  if  this  were  a  case  in  which 
the  discretion  was  improperly  or  injudiciously  exercised,  which  I  am 
very  far  from  asserting,  it  is  a  matter  which  cannot  be  brought  before 
a  Court  of  error.  It  is  true  there  are  instances  in  which  that  discre- 
tionary power  was  grievously  abused  in  times  past.  Such  times  I 
hope  will  never  come  again.  I  agree  that  it  is  expedient  to  frame  our 
rules  so  as  to  place  the  administration  of  justice  beyond  the  reach  of 
abase  in  the  exercise  of  a  ^discretionary  power.  But^  if  the  dis-  r^t-iiT^ 
cretion  is  useful  and  salutary  and  exists  for  general  convenience,  ^ 
we  must  trust  to  Parliament  or  the  executive  for  correcting  and  punish- 
ing a  corrupt  abuse  of  it. 

it  was  urged  that  according  to  the  law  of  England  no  man  can  be 
pat  on  his  trial  twice.  That  maxim  means  that  a  man  is  not  to  be  put 
in  peril  a  second  time  after  a  verdict  pronounced  on  a  good  indictment. 
It  does  not  follow  that  if  the  first  trial  has  proved  abortive,  the  ques- 
tions involved  in  the  indictment  shall  not  be  submitted  to  a  second  jury. 
Then  it  was  urged  that  there  was  a  difficulty  about  issuing  a  second 
venire  for  summoning  a  jury.  But  there  have  been  many  instances  in 
which  a  jury  have  been  discharged  in  the  proper  exercise  of  a  judicial 
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discretion,  and  a  second  trial  has  taken  place ;  as  when  the  Judge,  or  a 
jaror,  or  the  prisoner,  has  been  taken  ill  and  the  trial  has  thereby  come 
to  a  sadden  end :  in  all  these  cases  a  venire  de  novo  has  issued.  If  the 
first  jury  in  the  present  case  was  properly  discharged,  it  follows  that  a 
new  jury  process  must  issue  as  in  other  cases. 

It  was  also  urged  that  the  evidence  of  Harris,  the  plaintiff  in  error's 
partner  in  guilt,  was  improperly  received.  No  doubt  the  accomplice 
gave  her  evidence  under  peculiar  circumstances.  On  the  first  trial  both 
prisoners  were  joined  in  one  indictment,  and  were  tried  together.  On 
the  second  the  Crown  was  allowed  to  sever  the  trial  of  the  two  with  a 
view  to  one  becoming  a  witness  against  the  other ;  and  the  evidence  of 
the  accomplice  has  brought  about  the  state  of  things,  which  the  resola- 
*1781  ^'^^  ^^  ^^^  Judges  in  Lord  Holt's  time.  Garth.  465,  was  ^intended 
-'  to  prevent.  In  this  particular  case  the  prisoner  has  been  placed 
on  the  second  trial  at  a  grievous  disadvantage  because  the  evidence  of 
the  accomplice,  which  Was  inadmissible  on  the  first  trial,  was  given 
against  her  on  the  second.  I  equally  feel  the  force  of  Mr.  Folkard's 
observations  with  reference  to  a  fellow-prisoner  being  allowed  to  give 
evidence  without  having  been  first  acquitted  or  convicted  and  sentenced. 
I  think  that  in  all  cases  where  persons  are  jointly  indicted,  and  it  is 
thought  necessary  to  have  the  evidence  of  one  against  the  other,  it  U 
better,  in  order  to  insure  the  greatest  amount  of  truthfulness  of  the 
testimony,  that  a  verdict  of  not  guilty  should  be  taken,  or,  if  the  cir- 
cumstances admit  of  it,  a  plea  of  guilty  should  be  taken  and  sentence 
passed,  so  that  the  witness  should  come  with  a  mind  free  from  the  influ- 
ence either  of  selfish  fear  as  to  what  his  own  impending  sentence  may 
be,  or  of  desire  to  obtain  immunity  for  himself  by  giving  false  evidence 
against  his  fellow-prisoner.  But  the  evidence  given  is  not  set  forth  on 
the  record,  and  consequently  that  question  cannot  be  matter  of  error. 
Whether  this  circumstance  should  have  any  influence  elsewhere  it  is  Dot 
for  us  to  express  an  opinion.  The  only  course  open  to  us  is  to  pronounce 
judgment  for  the  Crown. 

Blackburn,  J. — On  this  writ  of  error  we  have  only  to  inquire  whether 
the  conviction,  as  it  appears  on  the  record,  is  good  or  bad  in  point  of 
law.  I  am  clearly  of  opinion  that  it  is  good,  and  that  the  judgment  of 
the  Court  below  was  right.  If  this  question  had  been  now  raised  for 
the  first  time  I  should  have  desired  more  time  to  consider  it,  and  should 
have  entered  more  fully  than  I  propose  to  do  into  the  authorities ;  but 
*17Q1  ^^®  matter  was  ^exhaustively  considered  in  the  judgment  of 
J  Crampton,  J.,  in  Conway  ana  Lynch  t;.  The  Queen,  7  Ir.  Law 
Bep.  149,  165,  which  has  convinced  me  that  he  was  right  and  that  his 
brethren  were  wrong ;  and  the  point  has  since  been  considered  and  de- 
cided by  this  Court  in  Beg.  v.  Charlesworth,  1  B.  &  S.  460  (E.  C.  L.  B. 
vol.  101),  the  only  difference  being  that  that  was  a  case  of  misdemeanour, 
and  this  is  a  case  of  felony.  There  is  no  difference  in  principle  between 
the  two  classes  of  cases ;  and  as  I  agree  with  what  has  been  said  by  the 
Lord  Chief  Justice,  I  do  not  think  it  necessary  to  go  through  the  autho- 
rities, or  state  at  any  length  the  grounds  on  which  my  judgment  rests. 

The  rule  of  law  that  a  man  snail  not  be  twice  vexed  for  the  same 
cause  has  been  much  relied  on ;  but  that  means  that  a  man  shall  not  be 
vexed  again  for  the  same  offence  after  a  previous  decision  upon  it.  When 
an  indictment  is  preferred,  whether  in  a  case  of  felony  or  misdemeanour^ 


C  BEST  ft  SMITH.    Q.  B.  179 

the  first  step  is  to  issue  jury  process ;  and  when  the  jury  have  oome  and 
been  sworn,  and  have  been  charged  wi^h  the  prisoner  upon  a  ffood  indict- 
ment, the  right  course  is  that  the;  shall  convict  or  acquit,  determining 
the  question  whether  he  is  guilt;  or  not  of  the  offence ;  and  when  they 
hare  found  their  verdict  the  matter  is  res  adjudicata.  If  after  that  the 
Court  were  to  award  or  allow  process  to  issue  for  summonins  another 
jury  on  the  same  indictment  it  would  be  erroneous,  and  the  proper 
remedy  would  be  a  writ  of  error,  the  error  assigned  being  that  the  pris- 
oner had  been  already  tried.  And  if  a  second  indictment  were  preferred 
for  the  same  offence  against  *the  same  party  he  might  plead  r^-ioA 
tutrefois  acquit,  or  autrefois  convict,  according  as  on  the  first  ■- 
indictment  it  had  been  determined.  But  until  the  case  of  Conway  and 
Lynch  v.  The  Queen,  7  Ir.  Law  Rep.  149,  it  never  was  pleaded  that 
the  prisoner  had  been  given  in  charge  to  a  jury^  and  that  they  had  been 
discharged  without  any  sufficient  or  legal  cause.  In  that  case  it  was 
held  that  such  a  plea  was  to  have  the  same  effect  as  a  plea  of  autrefois 
acquit,  but  except  in  that  case  no  such  plea  as  that  had  ever  been 
pleaded.  That  is  a  strong  argument  that  such  a  plea  cannot  properly 
be  pleaded.  If,  instead  of  there  being  a  fresh  indictment,  and  the  de- 
fence being  made  matter  of  plea,  there  is  an  award  of  fresh  jury  process 
on  the  same  indictment,  and  error  is  assigned  on  that,  the  question 
is  the  same,  was  the  fact  that  the  prisoner  had  been  given  in  charge  on 
a  former  trial,  which  became  abortive  for  the  reasons  stated  on  the 
record,  a  bar  to  a  fresh  one  7  If  it  were,  the  award  of  process  would 
be  error.  But  if  the  facts  stated  on  the  record  would  be  no  bar  to  a 
second  indictment  for  the  same  matter,  there  would  be  no  error  in  issu- 
ing fresh  process.  It  is  clear  that  an  existing  indictment  is  no  answer 
to  a  second  indictment  for  the  same  offence. 

The  dictum  of  Lord  Coke  (for  it  is  no  more  than  a  dictum,  though 
still  a  very  high  authority),  that  ^^a  jury  sworn,  &c.'*  is  admittedly 
correct  as  a  general  rule.  If  possible  that  ought  to  be  done.  But  on 
that  is  founded  the  idea  that  if  the  case  was  not  disposed  of  by  that 
jury  no  other  jury  could  dispose  of  it.  This  is  not  said  by  Lord  Coke, 
and  I  can  see  no  reason  for  it.  But  we  find  that  from  Lord  Coke's 
time  down  to  the  ^Revolution,  the  law  was,  as  is  stated  by  Lord  r«|  o-i 
Hale,  administered  in  a  manner  inconsistent  with  this  idea.  In  ^ 
Reg.  V.  Gharlesworth,  1  B.  &  S.  460  (E.  C.  L.  R.  vol.  101),  we  pointed 
out  that  after  the  Revolution,  the  practice  which  prevailed  in  the  time 
of  Lord  Hale,  of  discharging  a  jury  whenever  the  Judge  thought  the 
interest  of  justice  required  it,  in  order  that  there  might  be  a  second 
trial,  was  reprobated  on  account  of  the  abuses  of  it  which  had  occurred, 
and  then  the  notion  was  introduced,  that,  at  least  in  capital  cases,  the 
jury  could  not  be  discharged  without  giving  a  verdiet,  and  if  they  were 
there  could  not  be  a  second  trial.  ICinloch's  Case,  Foster  C.  L.  16, 
shows  that  was  a  mistake ;  for  there  it  was  laid  down  that  it  was  for  the 
presiding  Judge  to  determine  whether  there  were  grounds  for  discharg- 
ing the  jury,  and  if  he  discharged  them  when  there  was  no  need,  mis 
decision  could  not  be  reviewed.  In  that  case,  the  Judges  on  the  com- 
mission discharged  the  jury  with  the  assent  of  the  prisoners,  which  can 
make  no  difference,  and  what  was  done  was  held  not  te>  prevent  further 
proceedings,  and  that  decision  had  not  been  departed  from  until  the 
case  of  Conway  and  Lynch  v.  The  Queen,  7  Ir.  Law  Rep.  149. 
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Whether  the  presiding  Judge  in  the  exercise  of  his  discretion  ought 
to  discharge  the  jury  must  always  be  a  mixed  question  of  fact  and  law. 
In  cases  such  as  the  illness  of  a  juryman,  in  which  it  is  admitted  that 
the  jury  may  be  discharged,  it  must  obviously  be  for  him  to  determlDe 
what  degree  of  illness  renders  the  juryman  too  ill  to  act,  and  so  requires 
that  the  jury  be  discharged.  If  the  Judge  cannot  discharge  them 
except  in  cases  of  *eyident  necessity,  yet  he  must,  in  the  exer- 
cise of  his  discretion,  decide  whether  such  necessity  exists.  It 
cannot  be  that  he  is  to  discharge  them  as  soon  as  they  say  that  they 
cannot  agree,  for  it  may  be  that  they  will  agree  after  further  conference. 
On  the  other  hand,  when  a  jury  have  been  long  in  deliberation,  and  are 
unable  to  agree,  it  cannot  be  said  to  be  matter  of  law  that  it  is  neces- 
sary to  wait  until  one  of  them  is  in  danger  of  death :  it  is  a  question 
of  degree  upon  which  the  Judge  in  his  discretion  must  decide.  If  it 
were  necessary  to  wait  until  the  business  of  the  assizes  was  completed^ 
as  was  insisted  in  Conway  and  Lynch  v.  The  Queen,  7  Ir.  Law  Rep. 
149,  it  might  happen  at  Liverpool  that  they  could  not  be  dischar?^  for 
a  fortnight.  I  agree  with  what  Lord  Tenterden  said  in  Rex  v.  Woolf, 
1  Chitt.  401,  ^2,(a)  there  are  few  things  more  painful  for  Judges  to 
decide  than  mere  matters  of  discretion.  But  Mr.  Justice  Foster  (i)  was 
of  opinion  that  it  is  not  possible  to  lay  down  any  general  rule  for  cases 
like  the  present,  and  therefore  the  Judge  must  have  a  discretion  respect- 
ing them. 

Then  comes  the  question  can  we,  as  a  Court  of  error,  review  the  dis- 
cretion of  the  Judge.  In  Conway  and  Lynch  v.  The  Queen,  the  ma- 
jority of  the  Judges  held  that  they  could.  I  invited  Mr.  Folkard  to 
cite  any  other  case  in  which  that  had  been  done ;  he  failed  to  do  so,  and 
so  far  as  my  own  knowledge  goes  there  is  no  such  case.  We  caoDot 
review  the  discretion  of  a  Judge  any  more  than  we  can  the  verdict  of  a 
m^otn  jury:  in  *the  latter  case,  the  evidence  on  which  the  jury  have 
^  found  their  verdict  cannot  be  brought  up ;  and  when  a  Judge 
decides  judicially  that  it  is  necessary  to  discbarge  a  jury,  the  facts  on 
which  he  has  decided  cannot  be  fully  stated  on  the  record.  Therefore 
I  am  of  opinion  that  Crampton,  J.,  on  this  point  also  was  right,  and  the 
other  Judges  wrong. 

In  the  present  case  it  appears  from  the  record  that  the  trial  began  on 
FrUhiy  morning  and  was  unexpectedly  protracted :  a  few  minutes  before 
midnight  on  Saturday,  the  jury,  after  five  hours*  deliberation,  having 
stated  that  they  were  not  likely  to  agree,  the  Judge  had  to  determine  a 
most  difficult  question,  namely,  would  a  verdict  returned  on  Sunday  be 
lawful  and  right.  I  think  that  to  sit  judicially  on  a  criminal  trial  on 
Sunday  would  be  indecent  and  should  not  be  done  if  it  can  be  avoided : 
at  any  rate,  it  is  matter  of  grave  doubt  whether  a  verdict  recorded  on 
Sunday  would  not  be  void  in  law.  And,  therefore,  I  never  could  saj 
that  it  was  not  a  proper  exercise  of  judicial  discretion,  in  the  Judge  to 
discharge  the  jury,  and  so  avoid  raising  that  difficult  question.  It  is 
said  that  he  might  have  adjourned  until  Monday,  and  ordered  that  the 
jury  should  have  refreshment  in  the  interval.  But  it  is  very  doubtful 
whether  a  Judge  has  power  to  adjourn  a  case  after  the  jury  have  retired 
to  consider  the  verdict,  and  it  is  also  a  doubtful  question  whether  the 
having  refreshment  would  not  have  vitiated  their  verdict :  though  per- 

\m)  %,  c,  MV.  lex  9.  Ki&DMr,  2  B.  a  A.  462.  (fr)  Foster  Cr.  Law  38. 
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haps  the  maxim  ^*  quod  fieri  non  debet  factum  valet*'  might  have  applied, 
and  the  refreshment  having  been  ordered  by  the  Judge  might  not  be 
illegal.  I  think  therefore  that  the  Judge  exercised  his  discretion 
rightly;  this  however  is  an  obiter  opinion,  *for  I  hold  that  we  ^4^104 
cannot  in  a  Court  of  error  review  the  discretion  of  a  Judge.  ^ 

There  is  a  further  point :  would  the  discharge  of  the  jury,  even  if 
wrong,  be  tantamount  to  a  verdict  of  acquittal  ?    I  think  not.     There 
are  the  eases  in  which  the  jury  have  found  an  imperfect  verdict.     It  is 
the  duty  of  the  Judge  not  to  receive  such  a  verdict,  but  if  it  is  received 
and  recorded  it  is  a  mistrial ;  and  in  civil  cases  and  indictments  for  mis- 
demeanour the  proper  course  is  to  move  the  Court  for  a  venire  de  novo. 
The  queetion  has  been  raised  whether  in  cases  of  capital  felony  after  an 
imperfect  verdict  a  venire  de  novo  can  issue ;  the  doubt  being  founded 
on  the  same  dicta  of  Lord  Coke,  Co.  Litt.  227  b.,  8  Inst.  110.     In  Rex 
9.  Hu^ns,  2  Ld.  Baym.  T674,  2  Str.  882,  1  Barnard.  B.  R.  858,  896, 
Fitz.  177, 17  How.  St.  Tr.  810,  which  was  argued  before  all  the  Judges, 
and  the  most  authentic  report  of  which  is  by  Lord  Raymond,  he,  as 
Lord  Chief  Justice  delivering  the  opinion  of  the  Judges,  mentions,  p. 
1584-6,  what  the  counsel  for  the  Crown  argued  in  support  of  their  con- 
tention, that  if  the  facts  found  by  the  jury  were  not  sufBcient  to  induce 
the  Judges  to  be  of  opinion  that  they  amounted  to  murder,  a  venire 
facias  de  uqvo  ought  to  go,  though  it  was  a  capital  case:  *^  1.  In  cases 
of  mistrial;  6  Co.  14  a. ;  Arunders  Case,  the  point  agreed."     Gray  v. 
The  Queen,  11  CI.  &  F.  427,  is  another  instance.     "  2.  For  misbeha- 
viour of  the  jury  in  giving  tfieir  verdict :"  for  which  was  cited  a  case 
in  the  Year  Books.     ^*  Agreed.     8.  As  to  granting  a  venire  facias  de 
novo  after  a  special  verdict  found,  they  were  so  candid  as  to  own,  that 
though  there  was  search  made  *with  the  greatest  diligence,  yet  r^-iott 
thev  could  not  find  one  instance,  nor  so  much  as  an  opinion  of  a  '- 
Judge,  except  what  was  said  by  Lord  Chief  Justice  Holt  in  the  case  of 
The  King  v.  Keite,  Comb.  408.     Holt,  C.  J.,  says,  *  I  should  not  be 
much  aminst  a  venire  de  novo;'  and  this  was  remembered  by  some 
others  uiat  heard  that  opinion."     "But,"  says  Lord  Raymond,  "the 
Judges  came  to  no  resolution  that  a  venire  facias  de  novo  could  not  issue 
after  a  special  verdict  in  any  capital  case;  it  beine  unnecessary  for 
them  to  determine  that  question."     The  question  has  been  recently 
before  the  Court  in  Campbell  v.  The  Queen,  11  Q.  B.  799  (E.  C.  L.  R. 
vol.  63).    That  was  an  indictment  for  felony  containing  several  counts, 
and  it  was  decided  in  this  Court  that  a  defective  verdict  had  been  given 
at  the  Quarter  Sessions  in  not  specifying  the  offence  of  which  it  found 
the  prisoners  guilty,  and  judgment  was  reversed  with  a  direction  that 
the  Court  of  Quarter  Sessions  should  award  a  venire  de  novo.     Upon 
that  judgment  error  was  brought,  and  Parke,  B.,  delivering  the  judg- 
ment of  the  Exchequer  Chaml^r,  p.  889,  and  having  the  case  of  Rex 
V.  Huggins,  2  Ld.  Raym.  1574,  2  Str.  882,  1  Barnard.  B.  R.  858,  896, 
Fitz.  177,  17  How.  St.  Tr.  810,  before  him,  observed  that  the  autho* 
rities  left  in  some  doubt  whether  a  venire  de  novo  might  issue  in  a  case 
of  felony  for  a  defective  verdict,  but  pointed  out,  p.  838,  that  the  case 
before  the  Court  was  a  case  of  a  misawarding  of  jury  process,  for  the 
award  was  to  trv  one  crime  only ;  and,  two  being  charged,  it  was  uncer- 
tain which ;  and  therefore  the  jury  never  had  a  valid  authority  to  give 
a  verdict  which  could  affect  the  life  of  the  plaintiff  in  error ;  and  on 
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*1  RfM  ^^^^  ground  he  ^affirmed  the  judgment  of  this  Court  that  a  yenire 
-■  de  no70  should  be  awarded,  without  deciding  on  the  ground  of 
the  judgment  of  this  Court  which  it  was  not  necessary  to  do.  There 
is,  therefore,  the  decision  of  this  Court  unreversed  that  on  a  defective 
verdict  in  felony  a  venire  de  novo  may  be  awarded ;  and  that  is  the  only 
authority  on  the  point.  For  the  reasons  given  by  Crampton,  J.,  ia 
Conway  and  Lynch  v.  The  Queen,  7  Ir.  Law  Bep.  149, 1  am  of  opinion 
that  the  true  principle  is  that  where  for  any  cause,  whether  from  the 
jury  process  having  been  bad  or  from  the  jury  not  having  been  duly 
impannelled,  or  from  default  of  the  jury  or  error  of  the  Judge,  or  from 
inevitable  accident,  or  a  discharge  of  the  jury,  there  has  not  been  a 
legal  verdict,  in  all  cases  indifferently  the  indictment  has  not  been  dis- 

?08ed  of,  and  there  ought  to  be  a  second  trial ;  and  with  this  Gray  v. 
'he  Queen,  11  CI.  &  F.  427,  is  not  inconsistent. 
The  last  point  is  that  on  the  second  trial  of  the  prisoner  the  evidence 
of  a  fellow-prisoner  and  accomplice  was  received.  That  objection  does 
not  appear  on  the  record ;  and  the  improper  reception  of  evidence  can- 
not be  taken  into  error  except  upon  a  bill  of  exceptions,  which  does  not 
lie  in  a  criminal  case.  But  so  far  as  I  can  form  an  opinion  the  fellov- 
prisoner  and  accomplice  was  not  an  incompetent  witness.  It  would  be 
proper  to  caution  the  jury  as  to  the  reliance  to  be  placed  upon  the  eyi- 
dence,  and  I  doubt  not  that  the  learned  Judge  did  so,  and  that  there 
was  confirmatory  evidence.  I  agree  with  the  Lord  Chief  Justice  that 
*1871  ^^  ^^  desirable  that  a  fellow-prisoner  and  accomplice  should  be  *ac- 
-*  quitted  and  discharged  before  being  admitted  to  give  evidence, 
in  order  that  the  objection  to  the  degree  of  credit  to  be  given  to  snch 
testimony  may  be  as  slight  as  possible ;  but  that  does  not  affect  its  legal 
admissibility. 

Mellor,  J. — I  am  of  opinion  that  our  judgment  should  be  for  the 
Crown  on  all  the  errors  assigned.  Although  it  is  a  good  general  rnle 
that  a  jurv  to  whom  a  prisoner  has  been  given  in  charge  in  a  case  of 
felony  shall  not  be  discharged  without  giving  a  verdict,  and  althongh 
there  is  a  distinction  in  some  respects  between  cases  of  felony  and  mis- 
demeanour, there  is  none  in  this :  there  is  no  absolute  rule  in  either  that 
it  can  never  be  done ;  and  when  it  may  be  done  is  matter  of  discretion 
in  the  presiding  Judge.  Formerly,  the  practice  was  for  a  jury  not  to 
separate  even  during  an  adjournment  in  a  case  of  misdemeanour,  and 
at  one  time  it  was  even  doubted  whether  a  criminal  trial  could  be 
adjourned ;  but  it  is  now  settled  that  it  may,  and  that  the  jury  may  in 
cases  of  misdemeanour  separate  during  an  adjournment  of  the  Coart. 
These  are  all  matters  of  practice,  and  I  think  no  general  rule  can  be 
laid  down  as  to  the  discharge  of  a  jury  without  leading  to  absurdities. 
If  a  Judge  were  bound,  as  according  to  some  dicta  he  is,  to  take  the 
jury  with  him  to  the  confines  of  the  county  or  all  round  the  circuit 
unless  they  agreed  in  their  verdict,  though  no  Judge  in  the  present  times 
would  conceive  of  doing  anything  so  grotesquely  absurd,  yet  even  then 
a  time  for  discharging  them  must  arrive  at  last.  He  must  of  necessity 
have  a  discretion  to  discharge  them  because  the  administration  of  crimi- 
*1881  °^^  ^justice  could  not  otherwise  go  on.  A  jury  retire  to  consider 
^  their  verdict,  and  cannot  agree ;  the  Judge  waits  a  long  time— 
a  time  abundantly  sufficient  to  enable  them  to  agree,  and  until  it  is  hope^ 
less  that  they  will  agree ;.  he  cannot  be  bound  to  keep  them  until  the 
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end  of  the  assiies,  for  in  Bome  places  they  might  last  a  fortnight,  and 
the  jury  are  not  to  be  starved. 

Supposing  we  could  in  a  Court  of  error  review  the  discretion  of  a 
Judge,  can  we  say  that  it  was  wrongly  exercised  in  the  present  case  ? 
The  record  states  several  circumstances  as  grounds  for  the  exercise  of 
his  discretion :  it  states  an  adjudication  that  a  necessity  for  its  exercise 
existed :  that  the  jury,  after  five  hours'  deliberation,  had  not  agreed, 
and  declared  themselves  unable  to  agree :  that  it  was  a  few  minutes 
before  midnight  on  Saturday :  that  it  was  within  a  short  time  of  the 
Lord's  day :  that  the  other  business  of  the  assizes,  except  this  case,  had 
concluded :  and  that  the  attendance  of  the  Judges  was  required  in 
another  county  on  the  following  Monday.  Under  these  circumstances 
it  is  impossible  to  contend  that  the  Judge  could  have  taken  either  of  the 
courses  suggested  by  Mr.  Folkard.  First,  he  could  not  have  confined 
the  jury  during  all  Sunday  without  refreshment :  for  the  jury  are  not 
to  be  placed  in  circumstances  seriously  affecting  their  health.  Secondly, 
could  he  have  received  the  verdict  on  Sunday  ?  It  is  laid  down  that  a 
judicial  act  cannot  be  done  on  Sunday ;  and  the  course  of  proceeding 
on  taking  a  verdict  shows  that  it  is  not  a  ministerial  act.  In  a  case  of 
felony,  the  Judge  must  come  into  Court  to  take  the  verdict :  the  prisoner 
most  be  present  when  the  verdict  is  delivered,  and  must  hear  the  verdict 
pronounced  by  the  jury,  and  it  must  *then  be  recorded.  All  r^ci  09 
this  shows  that  it  is  an  act  of  the  highest  importance  in  the  whole  ^ 
proceeding,  and  that  it  is  not  a  ministerial  act.  Whether  a  verdict  can 
be  taken  on  Sunday  is  a  point  open  to  the  most  serious  doubt,  and  with- 
out deciding  the  point,  I  must  express  my  opinion  that  it  ought  not  to 
be  done. 

The  next  question  is,  whether  the  discretion  of  the  Judge  in  such  a 
case  can  be  reviewed  in  a  Court  of  error  ?  I  am  of  opinion  that  it  can- 
not. In  Newton's  Case,  18  Q.  B.  716,  783  (E.  C.  L.  B.  vol.  66),  Cole- 
ridge, J.,  expressed  an  opinion,  in  which  the  other  Judges  agreed,  that, 
in  considering  whether  there  was  evident  necessity  for  discharging  the 
jury,  the  question  was  *' whether  the  whole  circumstances  of  the  case 
were  such  as  to  make  the  act  of  the  Judge  in  discharging  the  jury  a 
proper  exercise  of  his  judicial  discretion."  How  can  those  circumstances 
be  reviewed  in  a  Court  of  error?  Take  the  case  of  the  necessity  of  dis- 
charging a  jury  arising  from  the  illness  of  a  juryman :  how  can  it  be 
tried  whether  the  Judge  was  wrong  in  adjudging  that  the  necessity 
arose  ?  80,  of  illness  of  the  Judge.  If  the  question  of  necessity  could 
be  matter  of  error  it  might  be  pleaded.  Suppose  then,  a  plea  denying 
the  necessity,  the  issue  would  be  the  almost  absurd  and  indecent  one 
whether  the  Judge  was  too  ill  to  continue  to  preside,  and  consequently, 
whether  his  discretion  in  discharging  the  jury  was  properly  exercised. 

Under  the  embarrassing  circumstances  of  the  present  case  I  am  of  opin- 
ion that  my  brother  Channell  exercised  a  most  prudent  discretion,  which 
propriety  warranted  and  justified ;  but  supposing  he  was  wrong  in  the 
exercise  of  his  discretion,  the  discharge  of  the  jury  was  not  r^cign 
^equivalent  to  a  verdict  of  acquittal.  There  never  was  a  plea  to  '- 
thaik  effect  until  the  case  of  Conway  and  Lynch  v.  The  Queen,  7  Ir.  Law 
Rep.  149.  I  am  not  aware  of  any  other  pleas  in  bar  to  an  indictment 
for  felony  than  the  four, — autrefois  acquit,  autrefois  convict,  autrefois 
attaint,  and  pardon.    All  others  are  to  the  jurisdiction  of  the  Court ; 
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and,  therefore,  if  the  discharge  of  the  jury  cannot  be  taken  advantage 
of  under  either  of  those  four  pleas  there  is  no  other  mode  of  pleading 
it ;  and  if  not,  it  does  not  amount  to  a  determination  of  the  proceedings. 
I  therefore  adopt  the  opinion  of  the  dissentient  Jndge  in  that  case,  and 
hold  that  a  discretionary  power  of  discharging  the  jary  exists.  It  is 
suggested  that  it  is  dangerous  to  allow  this  discretionary  power — ^that  it 
is  arbitrary  and  may  be  abused.  But  the  Judge  exercises  it  under  the 
control  of  public  opinion,  and  the  responsibility  he  owes  to  Parliament, 
and  I  think  that  there  is  no  danger  that  he  will  exercise  it  corruptly  or 
negligently.  Even  if  there  were,  that  would  be  no  reason  for  our  dis- 
allowing it,  when  we  are  satisfied  it  exists  in  law. 

It  is  true  that  the  exercise  of  this  power  may  be  to  the  disadvantage 
of  the  prisoner  in  some  cases.  In  the  present  instance,  on  the  second 
trial,  the  prisoner  was  accidentally  placed  in  a  different  position  from 
that  in  wUch  she  stood  at  the  first,  when  the  jury  were  charged  with 
both  the  prisoners  together.  On  the  second  trial  the  prisoner  was  tried 
by  herself,  and  her  accomplice  was  called  as  a  witness  for  the  Crown, 
while  she  remained  in  a  position  of  peril  and  liable  to  be  tried.  It  is 
desirable  to  avoid  exposing  an  ignorant  witness  to  the  temptation  of  giy- 
*1Q11  ^°S  f^^  evidence,  in  order  to  secure  her  *own  safety  at  the  ex- 
-'  pense  of  the  prisoner,  against  whom  she  is  called ;  and  therefore, 
though  I  am  of  opinion  that  in  point  of  law  the  evidence  of  the  accom- 
plice was  clearly  admissible,  I  concur  with  the  Lord  Chief  Justice  as  to 
the  danger  of  that  course  of  proceeding. 

Lush,  J. — After  the  elaborate  judgments  which  have  been  delivered, 
and  in  which  I  entirely  concur,  I  should,  in  an  ordinary  case,  have  con- 
tented myself  with  merely  expressing  my  concurrence,  but  in  a  case  of 
this  importance  I  think  that  each  member  of  the  Court  should  state  his 
reasons  for  the  conclusion  at  which  he  has  arrived. 

Two  grounds  of  error  have  been  principally  relied  on.  That  on  which 
the  greatest  stress  has  been  laid,  divested  of  legal  verbiage,  amounts  to 
this,  that  the  trial  on  which  the  prisoner  was  found  guilty,  was  null  and 
void :  that  the  jury  had  no  jurisdiction  to  try,  and  consequently  the 
Judge  had  no  jurisdiction  to  pass  sentence,  because  the  prisoner  had 
previously  been  given  in  charge  to  another  jury  on  the  same  indictment, 
and  that  jury  had  been  discharged  without  giving  a  verdict  under  the 
circumstances  stated  in  the  record ;  and  it  was  said  that  to  put  the  pris- 
oner again  upon  her  trial  was  a  violation  of  the  well-known  maxim  of 
law  that  a  person  shall  not  be  twice  vexed  for  one  and  the  same  cause. 
That  maxim  is  applicable  alike  to  civil  and  criminal  proceedings ;  and, 
as  was  observed  by  the  Lord  Chief  Justice  in  the  course  of  the  argu- 
ment, the  law  has  furnished  its  own  exposition  of  its  meaning  by  Uie 
pleas  which  it  has  provided  to  give  effect  to  it,  viz.,  in  civil  cases  the  plea 
^1921  ^^  judgment  recovered  and  its  ^converse ;  and  in  criminal  cases 
-^  the  plea  of  autrefois  acquit  and  its  converse.  The  maxim  as- 
sumes that  the  proceeding  has  gone  on  to  its  termination  by  verdict  and 
judgment,  in  which  case  the  former  proceeding  shall  be  a  bar  to  the 
second  trial.  It  is  now  sought  to  engraft  on  this  maxim  another  mean- 
ing, viz.,  that  when  the  first  proceeding  has  been  abortive  and  has  not 
been  brought  to  its  legitimate  termination,  it  shall  be  a  bar  to  a  second 
trial.  There  is  no  authority  or  dictum  that  I  am  aware  of  for  that  pro- 
position ;  nor  is  it  consistent  with  reason  or  principle.  Even  Lord  Coke^ 
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who  88789  Co.  Litt.  227  b,  that  **  8  jury  sworn  and  charged  in  case  of 
life  or  member,  cannot  be  discharged  by  the  Court  or  any  other,  but 
they  ought  to  five  a  yerdict,"  does  not  intimate  that  if  the  jury  were 
wrongfuOy  discharged,  it  would  be  equivalent  to  an  acquittal  or  a  bar  to 
farther  proceedings.  Not  until  the  plea  pleaded  in  Conway  and  Lynch 
V.  The  Queen,  7  Ir.  Law  Rep.  149,  was  that  proposition  ever  put  for- 
ward. With  great  respect  for  the  majority  of  the  Judges  of  the  Court 
of  Qaeen's  Bench  in  Ireland,  I  must  say  that  I  cannot  asree  with  them, 
bat  I  adhere  to  the  preferable  judgment  of  Crampton,  Jl,  and  hold  that 
where  the  first  trial  is  abortive  by  any  means  whatever,  it  is  not  a  legal 
bar  to  a  second  trial  for  the  same  offence. 

The  decision  of  this  point  is  suflBcient  to  dispose  of  the  case ;  but  as 
the  question,  whether  the  presiding  Judge  has  power  to  discharge  a  jury 
under  the  circumstances  stated,  has  been  fully  discussed,  and  the  other 
members  of  the  Court  have  expressed  their  opinions  on  '''it,  I 
desire  also  to  give  mine.  Even  if  there  were  no  authority  for 
the  position  contended  for,  I  should  have  no  doubt  that  such  a  power  is 
necessarily  vested  in  him ;  because  while  the  law  requires*  unanimity  in 
the  verdict  of  a  jury,  it  is  obvious  that  the  time  may  come  when  they 
must  be  discharged. 

I  am  glad  that  the  passage  which  has  found  its  way  into  our  text 
books,  and  which  I  have  often  as  a  lawyer  read  with  humiliation,  that  if 
the  jury  did  not  agree  the  Judge  might  take  them  with  him  to  the  con- 
fines of  the  adjoining  county,  has  been  traced  up  to  its  source,  and 
proved  to  rest  on  no  foundation  of  judicial  decision  or  actual  practice. 
But  even  that  dictum  assumes  that  at  some  time  or  other  they  may  be 
diseharged.  Then  as  a  time  may  come  when  a  jury,  who  cannot  agree, 
must  be  discharged,  who  is  to  determine  when  the  proper  time  has 
arrived,  but  the  presiding  Judge  7    That  must  be  in  his  discretion. 

If  BO,  the  exercise  of  that  discretion  cannot  be  reviewed.  It  is  the 
province  of  a  Court  of  error  to  correct  that  which  is  against  law ;  and 
it  cannot  be  against  law  to  do  that  which  the  Judge  in  the  exercise  of 
his  discretion  has  a  right  by  law  to  do. 

.  But  if  it  were  competent  for  us  to  review  the  exercise  of  the  Judge's 
discretion,  I  desire  to  express  my  opinion  that  in  this  case  he  was  right. 
After  he  had  waited  so  long  as  to  satisfy  himself  that  the  jury  had  given 
their  best  attention  to  the  case,  and  exhausted  their  powers  of  persua- 
sion, and  after  they  had  stated  that  they  were  not  likely  to  agree,  it 
would  have  amounted  in  my  opinion  to  an  unjustifiable  coercion  to  have 
kept  them  longer  in  confinement,  subject  to  ^privations  danger-  r^c-iQ^ 
ous  to  their  health,  and  he  could  not  have  done  otherwise  than  ^ 
discharge  them. 

As  to  the  other  ground  of  error  which  impeaches  the  propriety  of  the 
second  trial,  it  is  enough  to  say  that  in  my  opinion  the  fellow-prisoner 
and  accomplice  was  an  admissible  witness :  and  that  if  she  even  were 
not,  her  inadmissibility  would  not  be  ground  of  error. 

Judgment  affirmed. 

An  order  similar  to  that  in  Mansell  v.  The  Queen  in  error,  8  E.  &  B. 
54,  84-5  (E.  C.  L.  R.  vol.  92),  except  that  it  did  not  fix  the  day  of 
execution,  was  then  made. 

Afterwards  the  Attorney-General  granted  his  fiat  for  a  writ  of  error 
to  the  Exchequer  Chamber. 
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Z^4  VieL  e.  88,  m.  27,  28.— iS^nmile  poUee  dUtrict.-'ParUh. 

1.  Under  ttat  8*4  Viet  e.  88,  m.  tl,  28,  the  Quarter  Seseioni  mxj  ercet  a  iliigle  pariah 
into  •  leparmte  poliee  dittriet 

2.  TbU  Court  \gM  no  jnrisdietion  to  eet  ae ide  a  report  made  bj  the  Quarter  Seiiioni  to  th« 
Seoretary  of  State  nnder  thoie  eeetione. 

The  Qnarter  Sessions  for  the  ooanty  of  Devon  made  an  order  con* 
stitnting  the  parish  of  East  Stonehouse  in  that  county  a  separate  police 
district  nnder  stat.  3  &  4  Vict  c.  88,  s.  27,  passed  to  amend  stat.  2  & 
8  Vict.  c.  98,  for  the  establishment  of  county  and  district  constables, 
which  enacts  that  *^^  Whereas  the  number  of  constables  needed  may  be 
different  in  different  parts  of  the  same  county ;'  be  it  enacted,  That  it 
shall  be  lawful  for  the  justices  of  the  peace  for  any  county  in  general 
or  quarter  sessions  assembled,  if  they  shall  be  of  opinion  that  a  distinc- 
tion ought  to  be  made  in  the  number  of  constables  appointed  to  keep 
the  peace  in  different  parts  of  the  county  to  diyide  the  county  or  any. 
part  thereof  into  police  districts,  consisting  of  such  parishes  and  places, 
or  parts  of  parishes  and  places,  as  shall  appear  to  them  most  convenient^ 
and  to  declare  the  number  of  constables  which  ought  to  be  appointed 
for  each  police  district,  and  from  time  to  time  to  alter  the  extent  of 
such  police  districts,  and  the  number  of  constables  to  be  appointed  for 
each ;  and  a  report  of  every  such  proposed  division  or  alteration,  and 
of  the  number  of  constables  proposed  for  each  police  district,  with  an 
estimate  of  its  extent  and  population,  and  of  any  other  circumstances 
^1961  *^P^^  which  the  determination  of  the  justices  shall  have  been 
^  grounded,  shall  be  sent  to  one  of  her  Majesty's  principal  Secre- 
taries of  State,  and  if  approved  by  the  Secretary  of  State  such  divisioa 
or  alteration  shall  be  deemed  to  be  completed." 

Sect.  28.  '^  If  the  Secretary  of  State  shall  approve  of  such  division 
of  the  county  or  of  any  part  thereof  into  police  districts  for  the  purpose 
aforesaid,  the  expense  of  putting  the  said  Act  into  execution  in  such 
county  or  part  of  such  county  shall  be  classed  under  two  heads,  of 
general  expenditure  and  local  expenditure ;  and  the  general  expenditure 
shall  be  defrayed  in  common  by  all  the  districts,  and  the  local  expendi- 
ture, consisting  of  the  expense  of  the  salaries  and  clothing  of  the  con- 
stables appointed  for  each  district,  and  such  other  expenses  as  the 
justices,  subject  to  the  approval  of  the  Secretary  of  State,  shall  direct 
to  be  included  under  this  head,  shall  be  defrayed  by  each  police  district 
separately;  and  the  police-rates  shall  be  assessed  and  levied  in  each 
police  district  accordingly :  Provided  always,  that,  notwithstanding  the 
division  of  any  county  or  part  of  any  county  into  police  districts,  the 
constables  of  all  such  districts  shall  continue  as  part  of  the  same  force, 
and  be  subject  to  the  same  authority,  and  be  liable,  if  required,  to  per- 
form the  same  duty,  in  any  part  of  the  county  or  elsewhere,  as  if  no 
such  division  into  police  districts  had  been  made." 

Arundel  Roger$y  on  the  part  of  one  of  the  ratepayers  acting  on 
behalf  of  the  parish,  moved  for  a  certiorari  to  remove  the  order  for  the 
purpose  of  its  being  quashed. 

*1971       Firo^«  Under  sect.  27  the  justices  have  no  power  to  '''erect  a 
^  single  parish  into  a  police  district.    By  sect.  28  each  district  is 
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required  to  pay  not  only  a  special  rate  for  its  own  constables  but  a 
general  police-rate  for  the  connty,  and  the  imposing  this  double  rate  is 
an  oppression  of  the  parish  formed  into  a  separate  police  district. 
[CocKBUBN,  C.  J. — There  may  in  a  county  be  one  very  large  parish ; 
why  should  it  not  be  converted  into  a  separate  police  district  ?]  The 
population  of  the  different  parishes  in  the  county  shows  the  impropriety 
of  the  order.  [Cockburn,  G.  J.— We  cannot  go  into  the  merits,  and 
can  only  consider  the  construction  of  the  statute.   Blackburn,  J. — Your 

S'evance  as  to  expense  would  be  the  same  if  the  justices  had  added  to 
s  parish  a  single  acre  from  a  neighbouring  one.] 

Secondly.  The  report  of  the  justices  to  me  Secretary  of  State  does 
not  set  out  sufficient  grounds  for  the  chanee.  [Cockburn,  C.  J. — We 
have  no  jurisdiction  to  set  aside  the  report?] 

Per  Curiam. — (Cockburn,  C.  J.,  Crompton,  Blackburn  and 
Mbllor,  JJ.) — The  justices  are  empowered  by  sect.  27  of  the  statute 
to  divide  the  countv  into  districts  ^' consistingof  such  parishes,  &c.,  as 
shall  appear  to  tnem  most  convenient."  The  plural  includes  the 
singular,  though  not  vice  versfi.  The  intention  of  the  Legislature  was 
to  umit  the  extent  of  the  authority  of  the  justices,  not  to  define  its 
minimum.  Rule  refused. 
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BiUkkruptes  Ad,  1861,  24  i^  25  Vict,  c,  134,  s,  200.— Compoft^ion  deed.^Rdease.'^ 

Action. 

A  eomposldon  deed  under  The  Bmnkniptey  Aet,  34  ft  25  Viet.  e.  184,  i.  200,  in  the  form  in 
Sebedole  (D.)  of  the  Aet»  whieh  does  not  eon  tain  n  releaae  from  the  oreditore  to  the  debtor.  Si 
BO  her  to  an  action  by  one  of  them  againit  him  for  hii  debt 

Action  on  a  hond. 

Plea :  that  after  the  accruing  of  the  cause  of  action,  and  after  The 
Bankruptcy  Act,  1861,  the  defendant  being  indebted  to  divers  persons 
and  beinff  unable  to  pay,  he  and  certain  persons  as  trustees  executed  a 
deed  in  the  form  in  Schedule  (D.)  of  the  Act,  made  between  the  defend- 
ant of  the  one  part  and  the  trustees  of  the  other,  on  behalf  and  with  the 
assent  of  the  plaintiff  and  other  creditors,  and  which  deed  the  plaintiff 
undersigned  as  a  creditor,  by  which  deed  the  defendant  conveyed  all 
his  estate  and  effects  to  the  trustees  absolutely,  to  be  applied  and 
administered  for  the  benefit  of  his  creditors  in  like  manner  as  if  at  the 
date  of  the  deed  he  had  been  adjudged  a  bankrupt.  The  plea  then 
alleged  the  consent  of  the  requisite  majority  of  the  creditors,  the  due 
registration  of  the  deed,  with  certificate  thereof,  &c.,  and  that  immedi- 
ately on  its  execution  by  the  defendant  possession  of  all  the  property 
comprised  in  it,  of  which  the  defendant  could  give  oi*  order  possession, 
was  given  to  the  trustees.  Averment,  that  everything  had  happened 
and  been  done  by  the  defendant  and  the  trustees  and  the  creditors 
necessary  to  make  the  deed  as  valid  and  binding  on  all  the  defendant's 
creditors  as  if  they  were  parties  to  it  and  executed  it. 

Demurrer,  an<{  joipder. 

*S.  Jame$j  in  support  of  the  demurrer. — The  deed  on  which  r^-taa 
this  plea  is  framed,  not  containing  a  release,  is  no  bar  to  an  ^ 
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action :  Eyre  v.  Archer,  16  C.  B.  N.  S.  638  (B.  C.  L.  R.  vol.  Ill), 
Clarke  v.  Williams,  decided  yesterday  by  the  Court  of  Exchequery(a) 
which  latter  was  founded  on  The  Ipstones  Park  Iron  Ore  Companj  v. 
Pattinson,  2  H.  &  C.  828. 

Macnamaraj  contrft. — The  plaintiff  was  an  assenting  party  to  this 
deed,  which  is  a  deed  of  composition  and  contains  a  complete  ceaaio 
bonorum  to  be  distributed  among  the  creditors  as  if  the  defendant  were 
adjudged  bankrupt.  Clarke  v.  Williams,  (a)  depends  on  Eyre  v. 
Archer,  16  C.  B.  N.  S.  638  (E.  C.  L.  R.  vol.  Ill),  and  both  proceed 
on  the  assumption  that  by  force  of  The  Bankruptcy  Act,  1861,  24  k  25 
Vict.  c.  134,  s.  197,  a  composition  deed  under  sect.  200  has  only  the 
same  effect  as  if  the  creditors  had  proved  their  debts  in  bankruptcy. 
But,  in  the  first  place,  sect.  197  does  not  apply  to  deeds  executed  under 
the  subsequent  sect.  200,  which  must  contain  a  cessio  bonorum ;  and 
secondly,  at  most  sect.  197  can  only  relate  to  the  administration  of  the 
affairs  of  the  defendant  in  the  Court  of  Bankruptcy,  and  has  no  rela- 
tion to  actions  brought  by  the  creditor  against  the  debtor.  That  section 
was  made  alio  intuitu.  In  Chit.  Contr.  695,  7th  ed.,  it  is  said,  and 
cases  anterior  to  those  relied  on  by  the  other  side  are  cited  in  support 
of  the  position,  ^*  If  a  creditor,  under  an  arrangement  with  the  oth^i^ 
creditors  and  the  debtor,  accept,  or  agree  to  accept,  part  of  his  demand 
as  a  composition^  or  in  full  for  his  demand :  his  claim  to  the  remainder 
is  in  law  extinguished,  even  although  there  be  not  any  release  by  deed ; 
*2001  ^^^^^^^  ^^^  agreement  of  *the  other  creditors,  to  accept  a  com- 
-^  position  on  their  debts,  is  a  good  consideration  for  the  giving  up, 
by  each,  of  his  claim  for  the  residue."  If  any  creditor  were  afterwards 
to  sue  the  debtor  for  the  original  amount,  it  would  be  a  fraud  on  the 
other  creditors.  Grood  v.  Cheesman,  2  B.  &  Ad.  328  (E.  C.  L.  R.  vol. 
22),  is  an  authority  that  such  a  deed  as  the  present  is  a  bar,  though  it 
does  not  amount  to  an  accord  and  satisfaction.  [BlackburK,  J. — That 
was  cited  in  Eyre  v.  Archer,  16  C.  B.  N.  S.  638  (E.  C.  L.  R.  vol. 
111).  Is  there  any  case  before  the  Bankruptcy  Acts  where  a  creditor 
under  a  trust  deed  of  this  kind  was  barred  from  maintaining  an  action 
at  law  for  his  debt  ?!  Yes.  In  Whitmore  v.  Turquand,  3  De  Qex,  F. 
k  J.  107,  110,  Lord  Campbell,  C,  on  appeal  from  yice-Chancellor 
Wood,  says,  *'  Although  this  deed  contains  no  release  nor  declaration 
that  the  dividend  is  to  be  taken  in  full  satisfaction  of  the  debt,  the 
arrangement  is  in  the  nature  of  a  cessio  bonorum  under  the  Roman 
civil  law ;  and  I  think  that  when  the  dividend  has  been  received,  satis- 
faction is  to  be  inferred."  [Blackburn,  J. — Lord  Campbell  says, 
^^  When  the  dividend  has  been  received."  But  that  was  not  the  point 
decided  there,  nor  is  it  the  point  here.] 

JJ.  James  was  not  called  on  to  reply. 

The  Court  (Cockburn,  C.  J.,  Crompton,  Blackburn,  and  Mellob, 
JJ.),  said  that,  although  Macnamara*s  arguments  showed  that  a  good 
deal  might  be  urged  on  both  sides,  they  felt  bound  by  the  decisions  in 
Eyre  v.  Archer,  16  C.  B.  N,  S.  638  (E.  C.  L.  R.  vol.  Ill),  and  Clarke 
V.  Williams,  3  H.  &  C.  508.(i) 

(a)  Now  reported,  8  H.  A  C.  608 ;  afllrmed  on  error,  3  14  1001. 
(6)  Affirmed  on  error,  1001.  , 
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*ANDREW  and  ADoth'er  v.  R.  and  C.  MACKLEN     p^ooi 

and  Another.     Jan.  17.  ^ 

Btmkrupi<^  Aet^  1861,  24  <&  25  Viet,  c,  134,  9. 192.^  Composiiian  deed.-^Bdetue.^ 

Cftdebior. 

Wbere  a  eompoiition  deed  tiDder  The  Bmnkraptoy  Aot,  24  k  26  Yiot  e.  134,  e.  192,  eontaiai 
A  release  of  debti,  the  release  doe*  not  extend  to  oo-debtori. 

Declaration  for  goods  sold  and  delivered,  and  on  accounts  stated. 

Plea,  by  R.  Macklin.  That  after  the  accruing  of  the  plaintiffs* 
claim,  and  after  The  Bankruptcy  Act,  1861,  the  defendant  G.  Macklin 
executed  a  deed  within  the  meaning  of  that  Act,  whereby  he  covenanted 
to  pay  to  his  creditors  a  certain  composition,  and  each  of  his  creditors 
released  him  from  all  debts  due  from  him  to  them  respectively,  and 
which  deed  was  as  valid  and  effectual  on  the  plaintiffs  and  all  other 
creditors  of  C.  Macklin  as  if  they  and  all  other  creditors  had  executed 
it.  Averment  that  all  the  requisites  of  the  statute  had  been  complied 
with. 

Demurrer,  and  joinder. 

Kemplay^  in  support  of  the  demurrer. — This  case  raises  the  question 
whether,  when  a  composition  deed  between  a  debtor  and  his  creditors 
under  The  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134,  s.  192,  contains 
a  release  to  him  of  all  his  debts,  that  release  extends  to  all  his  co- 
debtors,  solvent  or  not.  It  is  true  that  at  common  law  a  release  to  one 
debtor  is  a  release  to  his  co-debtor,  but  *a  release  under  this  r^KOAo 
statute  is  a  different  thing,  for  its  sole  effect  is  to  throw  the  whole  ^ 
proceeding  into  bankruptcy,  and  the  bankruptcy  of  a  party  is  only  a 
personal  discharge  to  himself.  [Mbllor,  J. — ^And  the  section  describes 
the  deed  as  "  relating  to  the  debts  or  liabilities  of  the  debtor,  and  hU 
reka»e  therefrom,"  Gbompton,  J. — A  man  may  have  a  most  solvent 
partner  liable  to  him  and  another  not  worth  a  shilling.]  [He  was  then 
stopped.] 

QibbonSy  contrft. — The  composition  deed  is  reasonable,  for  it  does  not 
pretend  to  affect  the  rights  of  other  persons,  and  if  the  statute  is  inci- 
dentally productive  of  hardship  that  cannot  be  helped.  [Gockburn, 
G.  J. — Are  we  bound  to  construe  it  so  as  to  produce  this  monstrous 
consequence?  What  difference  can  there  be  between  a  deed  doing 
something  unreasonable  directly  or  by  implication  ?] 

Kemplay  was  not  called  on  to  reply. 

Per  GuRiAM  (consisting  of  Gockburn,  G.  J.,  Grompton,  Blackburn, 
and  Mellor,  JJ.) 

Judgment  for  the  plaintiffs. 


♦MORRIS  and  Another  v.  ELIZABETH  PARR.     Jan.  26.    [*208 

Common  Law  Procedure  Act,  1854,  17  d^  18  Vict,  c,  125,  m.  51,  52. — Interroga" 

tories, — Action. 

1.  Interrosatoriea  under  the  Common  Lew  Prooednre  Act,  1S54, 17  A  18  Viet  o.  135,  n.  51, 
5S,  wUl  only  be  allowed  in  sopport  of  a  oanie  of  aotion  shown  to  the  Court,  end  will  be  refused 
'Where  their  object  u  to  ascertain  what  the  plaintiff's  omnse  of  aotion  is,  or  whether  he  hu  any. 
•  2.  Semhlt,  that  the  Courti  hare  power  to  allow  interrogatories  to  be  administered  before 
dsdaration. 
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This  was  an  application,  before  declaration,  to  enable  the  plaintiffs  to 
administer  interrogatories  to  the  deffodant  under  The  Common  Law 
Procedure  Act,  1854,  17  k  18  Vict.  o.  125,  ss.  51,  52.  It  was  founded 
on  an  affidavit  of  the  plaintiff  Morris,  sworn  on  the  20th  January,  1865, 
which,  after  stating  that  he  and  the  other  plaintiff  carried  on  business 
in  partnership  as  attorneys  and  solicitors,  proceeded  as  follows. 

*'  We  have  a  large  and  important  practice,  and  employ  between  thirty 
and  forty  clerks.  In  the  course  of  our  practice  we  have  matters  of 
great  delicacy  and  importance  intrusted  to  our  care,  and  it  is  essential, 
for  the  interests  of  our  clients  and  the  proper  conduct  of  our  business, 
that  all  information  relating  to  our  clients'  matters  should  be  treated  by 
all  persons  engaged  in  our  office  as  strictly  confidential ;  and  prior  to 
the  occurrences  hereinafter  referred  to  I  have  never  known  the  smallest 
breach  of  confidence  on  the  part  of  any  one  in  or  connected  with  our 
large  establishment,  and  I  have  now  been  engaged  in  our  business  as  ar 
clerk  and  principal  for  upwards  of  twenty-five  years.  The  defendant, 
Elizabeth  Parr,  some  time  since  brought  a  suit  in  Chancery  against 
*2041  ^^'^^^  ^^  ours,  whom  we  ^defended,  but  the  proceedings  in  that 
-I  suit  have  been  suspended  by  the  said  E.  P.  for  some  two  or  three 
months  past,  and  the  solicitors  of  the  said  E.  P.  have  offered  to  dismiss 
the  suit  on  payment  of  her  costs,  which  on  principle  we  could  not  advise 
our  clients  to  pay.  In  the  course  of  our  defence  to  that  suit,  and  of 
certain  arrangements  connected  with  the  affairs  of  The  Mediterranean 
Hotel  Company,  Limited,  to  which  the  said  suit  related,  several  papers 
of  a  more  or  less  private  and  confidential  character  were  prepared  by 
us,  and  the  custody  of  them  was  intrusted  by  me  to  my  private  clerk. 
On  the  4th  of  January,  instant,  the  said  E.  P.  called  upon  me,  and  pro- 
duced to  me  a  book  containing  copies  of  several  of  the  said  papers. 
She  tried  to  account  for  the  possession  of  them  by  stating  that  she  was 
a  spiritualist  and  a  clairvoyante,  and  that  she  had  by  such  means  be- 
come possessed  of  the  knowledge  of  everything  which  had  ever  transpired 
in  my  office  relating  to  the  affairs  of  the  said  Company.  She  urged 
me  to  settle  her  pretended  claims  against  the  said  Company,  and  offered 
if  I  would  do  so  to  deliver  up  all  the  papers  which  she  had  so  as  afore- 
said become  possessed  of,  and  which  she  assured  me  she  had  treated  as 
confidential,  no  one  having  seen  them  as  she  stated  except  her  sons  and 
a  female  friend.  I  treated  her  communication  with  the  indignation  it 
merited.  I  have  obtained  conclusive  evidence  that  a  portion  of  the 
papers,  copies  of  which  the  said  E.  P.  so  produced  to  me  as  aforesaid, 
were,  during  the  sudden  absence  through  illness  of  the  assistant  of  mv 
said  private  clerk,  disturbed  and  displaced  from  the  position  in  which 
they  had  been  left  by  him ;  other  portions  of  the  said  papers,  copies  of 
*2051  ^^^^^  ^^^®  ^^  produced  to  me,  were  in  different  places  *in  my 
-I  office,  and  I  verily  believe  that  no  one  unconnected  with  the  office 
could  possibly  have  collected  the  said  papers  from  the  said  different 
places  and  furnished  to  the  said  E.  P.  the  copies  so  produced  to  me  as 
aforesaid.  On  examining  the  several  bundles  of  papers  in  my  office 
relating  to  the  affairs  of  the  said  Mediterranean  Hotel  Company,  other 
than  the  papers  so  intrusted  by  me  to  my  said  private  clerk,  I  find  that 
they  have  all  been  disarranged  and  apparently  ransacked,  and  a  sheet 
of  an  important  letter  written  by  my  said  private  clerk  to  me  from  Nice, 
dated  12th  September,  1864,  relating  to  the  affairs  of  the  said  Com* 
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pany,  has  been  abstracted.  I  have  evidence  that  the  defendant  has  had 
access  to  this  letter,  and  I  have  no  doubt  that  she  can  account  for  the 
missing  sheet,  the  more  especially  so  as  it  contained  information  whi(^ 
she  would  very  likely  desire  should  not  be  in  the  possession  of  third 
parties.  Great  and  irreparable  injury  would  be  sustained  by  me  in  my 
business  if  it  became  known  amongst  my  clients  that  their  papers, 
relating  often  to  family  and  other  private  matters  of  the  greatest  possi- 
ble delicacy  and  importance,  were  exposed  to  the  least  chance  of  being 
tampered  with  as  the  papers  to  which  I  have  referred  have  been*  I 
verily  believe  that  the  said  E.  P.  has  procured  the  said  copies  of  papers 
which  she  so  produced  to  me  as  aforesaid  through  the  agency  of  some 
person  in  my  employ.  I  have  been  obliged  to  suspend  some  of  my 
clerks  pending  investigations,  and  others  of  them  are  under  suspicion. 
On  their  behalf  as  weli  as  my  own  I  claim  all  the  aid  which  the  Court 
can  afford  me  in  the  discovery  of  the  facts  attending  the  offence  to 
which  I  have  referred." 

The  same  plaintiff  also  made  an  affidavit  of  merits,  *and  that  r«QA^ 
he  believed  that  the  plaintiffs  would  derive  material  benefit  in  the  ^ 
cause  from  the  discovery  sought,  and  that  he  was  advised  that  the  de- 
claration could  not  be  properfy  framed  without  setting  out  the  name  of 
the  clerk  or  servant  of  the  firm  through  whom  the  defendant  obtained 
the  copies  of  the  documents  referred  to. 

Watkin  WiUianUj  in  support  of  the  application. — The  plaintiffs  can- 
not declare  without  the  information  sought  by  these  interrogatories. 
[CromptokJ  J. — You  might  declare  in  trover  for  the  documents.]  We 
might  for  one  of  them,  but  as  to  the  rest,  although  the  plaintiffs  know 
they  have  sustained  a  wrong,  they  are  unable  to  say  whether  they  should 
declare  in  trespass,  case,  or  trover.  [Cockburn,  C.  J. — You  do  not 
labour  under  any  great  hardship.  You  can  declare  in  any  form  you 
please,  and  if  matter  disclosed  by  the  interrogatories  shows  it  is  not  the 
correct  one,  you  would  be  allowed  to  amend.J  The  plaintiffs  would  be 
compelled  to  proceed  on  speculative  counts,  which  are  very  difficult  to 
draw.  [CocKBUBN,  C.  J. — ^^Why  would  not  the  inserting  several  counts 
answer  the  purpose  ?]     That  would  be  expensive. 

CocKBURN,  C.  J. — I  do  not  think  we  ought  to  grant  this  application. 
I  should  be  for  giving  the  greatest  possible  effect  to  this  portion  of  The 
Common  Law  Procedure  Act,  1854,  the  object  of  which  was  to  allow 
parties  to  obtain  from  admissions  of  the  adversary  proof  of  a  cause  of 
action  or  a  defence  already  stated.  But  I  doubt  very  much  if  it  was 
intended  to  allow  parties  to  interrogate  with  the  view  of  fishing  out 
whether  they  have  a  cause  of  action  or  defence.  At  all  events  in  our 
discretion  we  ought  not  to  make  a  ^precedent  for  allowing  it  in  r^onir 
s  case  like  the  present,  where,  although  it  would  be  troublesome  ^ 
to  draw  a  declaration,  the  plaintiffs  have  a  mode  of  getting  what  they 
want  by  declaring  in  any  form  they  deem  advisable,  and  amending  their 
declaration  if  the  answers  to  the  interrogatories  show  it  defective,  or 
by  patting  several  counts  into  their  declaration  in  the  first  instance,  and 
resisting  every  application  to  strike  out  any  of  them. 

Crompton,  J. — The  general  rule  is  that  applications  of  this  nature  [ 

ought  not  to  be  made  beiore  issue  joined,  or  at  least  before  plea  pleaded.  E 

There  are  exceptions,  but  I  do  not  see  any  hardship  in  refusing  permis- 
sion in  this  case. 
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Blaokbubn,  J. — We  cannot  interfere  here.  Interrogatories  may  be 
exhibited  by  the  plaintiff  before  declaration,  or  by  the  defendant  before 
plea,  especially  when  the  time  for  trial  is  drawing  near.  But  interroga- 
tories are  only  allowed  as  ancillary  to  a  cause  of  action  or  defence 
shown  to  us,  and  it  would  be  contrary  to  all  principle  to  allow  them  for 
the  purpose  of  eliciting  information  as  to  whether  a  party  has  a  cause  of 
action  of  which  he  is  at  present  ignorant. 

Mellor,  J. — The  plaintiffs  are  not  certain  what  their  cause  of  action 
is,  or  whether  they  have  any.     They  only  suspect  they  have. 

Rule  refused. 


*208]  *WILSON  V.  RANKIN.    [iVbv.  28.] 

Marine  iMuranee^'-Deek  loading.^U  &  17  Viet,  c.  107,  w.  170,  171, 172.— 
Authority  of  ntaster  of  ship. — Statutory  unseaworihtne$s. 

1.  Where  the  muter  of  a  ship,  whoie  cargo  coniisted  of  timber  and  wood  goodi,  cleared  oat 
and  sailed  from  a  British  port  of  North  America  for  a  port  in  the  United  Kingdom,  with  part 
of  the  cargo  on  deck,  in  Tiolation  of  the  Customi  Consolidation  Act,  1853,  IS  A  17  Viet.  e. 
107,  IS.  170, 171, 172 ;  held  by  the  Queen's  Bench,  and  affirmed  by  the  Ezoheqaer  Chamber, 
that  this  did  not  ritiate  a  policy  of  insnranoe  by  the  owner  of  the  ship  and  oargo,  uhless  at 
the  time  of  the  insnranoe  he  was  priry  to  the  act. 

2.  Where  on  such  a  Toyage  the  whole  of  the  oargo  on  freight  was  stowed  below  deek,  but 
the  eaptain  took  on  deek  a  quantity  of  spars  aod  other  artioles  for  the  owner,  with  the  object 
of  earing  expense  in  obtaining  the  materials  necessary  for  refitting  the  yessel  after  the  royage  ; 
held  a  Tiolation  of  the  statute. 

3.  A  ship  sailing  upon  suoh  a  Toyage,  without  haring  obtained  a  certificate  of  haTing  cleared 
out  with  no  deck  cargo  on  board,  is  not  a  statutory  unseaworthiness. 

This  was  an  action  on  a  valued  policy  of  insurance  on  freight,  on  a 
voyage  from  Restigouch  to  Liverpool,  for  a  total  loss  by  peril  of  the 
sea. 

Pleas. 

First.  Traverse  of  the  loss  by  peril  of  the  sea. 

Second.  Unseaworthiness. 

The  third  plea  was  struck  out  by  consent. 

Fourth.  That  the  policy  was  made  and  the  cargo,  the  freight  in  re- 
spect of  which  was  insured,  shipped  after  stat.  16  &  17  Vict,  c  lOT, 
came  into  operation ;  that  the  cargo  consisted  of  timber  and  wood  goods, 
and  that  Restigouch  was  a  British  port  in  North  America,  and  that  the 
ship  with  the  cargo  cleared  out  and  sailed  from  Restigouch  after  the  Ist 
September,  1861,  and  before  the  1st  May,  1862,  and  that  at  the  time  of 
sailing  a  part  of  the  cargo  was  not  below  deck,  and  the  master  had  not 
obtained  from  the  clearing  officer  any  certificate  that  the  whole  of  the 
cargo  was  below  deck,  contrary  to  the  statute,  and  that  the  plaintiff  was 
the  owner  of  the  ship. 

^nnq-i       Fifth.  That  the  allegations  in  the  fourth  plea  were  true,  '^and 
-I  that  the  plaintiff  intended  the  vessel  to  sail  so  loaded,  and  made 
the  policy  for  the  express  purpose  of  protecting  the  adventure  so  pro- 
hibited by  the  statute  in  question. 

The  plaintiff  joined  issue  on  the  two  first  pleas,  and  demurred  to  and 
traversed  the  two  last.    Joinder  in  demurrer,  and  issues. 

On  the  trial,  before  Shoe,  J.,  at  the  Liverpool  Spring  Assises,  1864, 
it  appeared  ^at  the  vessel  sailed  at  the  time  alleged  wiui  the  whole  o£ 
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the  cargo  that  was  on  freight  properly  stowed  below  deck ;  bat  that  the 
master  took  on  board  a  quantity  of  spars  and  other  articles  for  the  plain- 
tiff, his  owner,  to  be  carried  to  Liverpool,  which  were  placed  on  deck. 
This  he  did  in  the  exerdse  of  his  general  aathority  as  master  without 
any  instructions  from  ^e  plaintiff;  his  object  being  to  save  expense  to 
his  owner  in  obtaining  the  materials  necessary  for  refitting  the  vessel  in 
Liverpool  after  the  voyage.  The  jury  found  that  the  vessel  was  not  in 
fact  rendered  unseaworthy  by  this  deck  load ;  that  the  spars  and  other 
articles  on  deck  were  more  than  were  required  for  the  ship's  use  on  the 
voy^e ;  and  that  the  plaintiff  was  not  aware  of  the  conduct  of  the  mas- 
ter till  after  the  policy  was  made  and  the  ship  had  sailed.  The  learned 
Jude  ruled,  on  the  construction  of  the  proviso  in  the  171st  section  of  the 
16  k  17  Vict  c.  107,  that  the  spars,  &c.,  in  excess  of  what  were  re- 
quired for  the  voyage  were  cargo  within  the  meaning  of  the  enactment, 
and  he  directed  the  verdict  to  be  entered  for  the  defendant  on  both  pleas, 
giving  the  plaintiff  leave  to  move  to  enter  the  verdict  for  him. 

A  rule  was  accordingly  obtained,  in  Easter  Term,  1864,  which  came 
on  for  argument  along  with  the  demurrers. 

The  case  turned  on  The  Customs  Consolidation  Act,  *1853, 16  r^eo-i  a 
k  17  Vict.  c.  107,  ss.  170,  171,  172.(a)  Sect.  170.  "Before  L  ^^^ 
any  clearing  officer  permits  any  ship,  wholly  or  in  part  laden  with  tim- 
ber or  wood  goods,  to  clear  out  from  any  British  port  in  North  America 
or  in  the  settlement  of  Honduras  for  any  port  in  the  United  Kingdom, 
at  any  time  after  the  1st  day  of  September  or  before  the  1st  day  of  May 
in  any  year,  he  shall  ascertain  that  the  whole  of  the  cargo  of  such  ship 
is  below  deck,  and  shall  give  the  master  of  such  ship  a  certificate  to  that 
effect :  and  no  master  of  any  ship  so  laden  shall  sail  from  any  of  the 
ports  aforesaid  for  any  port  of  the  United  Kingdom,  at  any  such  time  as 
aforesaid,  until  he  has  obtained  such  certificate  from  the  clearing  officer." 

Sect.  171.  "No  master  of  any  ship  in  respect  of  which  such  certifi- 
cate as  ^foresaid  has  been  obtained  shall  place,  or  permit  or  cause  to  be 
placed  or  remain,  upon  or  above  the  deck  of  such  ship,  any  part  of  the 
cargo  thereof,  until  such  ship  has  arrived  at  the  port  of  her  destination : 
Provided  always,  that  if  the  master  of  any  such  ship  consider  that  it  is 
necessary,  in  consequence  of  the  springing  a  leak  or  of  other  damage 
received  or  apprehended  during  the  voyage,  to  remove  any  portion  of  the 
cargo  upon  deck,  he  may  remove  or  cause  to  be  removed  upon  the  deck 
of  such  ship  so  much  of  the  careo,  and  may  permit  the  same  to  remain 
there  for  such  time,  as  he  considers  expedient ;  provided  also,  that  the 
store  spars  or  other  articles  necessary  for  the  ship's  use  shall  not  be  taken 
to  be  the  cargo  for  the  purposes  of  this  Act." 

Sect.  172.  "If  any  master  of  any  ship  for  which  such  *cer-  r^eoii 
tificate  as  aforesaid  is  required  sails  or  attempts  to  sail  without  '- 
having  obtained  such  certificate,  or  places  or  permits,  or  causes  to  be 
placed  or  to  remain  or  be,  upon  or  above  the  deck  of  such  ship,  any  part 
of  the  cargo  thereof,  except  in  the  cases  in  which  the  same  is  not  hereby 
forbidden,  he  shall  for  every  offence  forfeit  and  pay  any  sum  not  exceed- 
ing lOOi" 

The  demurrers  and  the  rule  were  argued  together,  in  Michaelmas 

(a)  Seeti.  170, 171|  ftod  173  mre  repealed  by  The  Merohuit  Shipping  Acts  AmeDdment  Act, 
1659,  26  a  25  Viot  o.  6S,  i.  2,  which  ptased  the  29th  Julj,  1852,  "except  u  to  aoy  limbilitief 
iD«arrad  before  nieh  rtpeaL" 
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Term,  1864,  8th  Noyember,  before  Gockbubn,  C.  J.,  Crompton,  J. 
(who  left  the  Court  during  the  argument),  Blaokburn  and  Mbllor  JJ. 
Melldah  and  Cohen^  for  the  defendant. — First.  The  fourth  plea  is 
good.  A  deck  cargo  taken  on  board  in  violation  of  an  Act  of  Parlia- 
ment is  a  statutory  unseaworthiness.  The  violation  of  stat.  16  k  17 
Vict.  c.  107,  rendered  the  whole  voyage  illegal;  and  although  not 
shown  to  have  been  done  with  the  authority  of  the  owner,  it  is  the  same 
thing  when  done  by  the  master  who  was  acting  as  his  agent.  The 
statute  proceeds  on  the  principle  that  at  certain  periods  of  the  year 
deck  loading  on  crossing  the  Atlantic  is  dangerous.  If  the  statute  had 
not  passed  the  underwriter  would  either  have  obtained  a  warranty  that 
no  deck  cargo  should  be  taken,  or  fixed  a  danger  premium  on  a  ship 
carrying  it.  Since  the  statute  a  policy  providing  that  deck  cargo  should 
be  carried  would  be  illegal,  and  consequently  there  is  in  every  policy 
an  implied  warranty  that  such  will  not  be  taken.  There  is  no  case 
precisely  in  point,  though  there  are  several  bearing  on  the  question. 
Thus,  a  violation  of  the  pilot  laws  vitiates  a  policy  of  insurance  on  goods ; 

*2121  ^A^  V- I^oIli^Ss^o^^f  ^  ^'  I^*  160;  illegal  ^trafSc  by  a  ship 
-I  avoids  a  policy  of  insurance  on  her ;  Bird  v.  Appleton^  8  T.  B. 
562;  as  does  also  the  fact  of  her  sailing  without  her  captain  havisj 
obtained  a  certificate  required  by  a  statute :  Farmer  v.  Legg,  7  T.  H, 
186.     [They  also  referred  to  Bell  v.  Carstairs,  14  East  874.J 

Secondly.  At  all  events  the  fifth  plea,  which  alleges  that  at  the  time 
of  the  assurance  the  assured  was  privy  to  the  illegal  act  of  the  captain 
in  taking  the  deck  cargo,  is  good :  Cunard  «.  Hyde,  E.  B.  &  £.  670 
(E.  C.  L.  R.  vol.  96).(a) 

Thirdly.  The  taking  these  spars  on  deck  under  the  circumstances 
disclosed  at  the  trial  was  an  infringement  of  the  statute.  [On  this  they 
were  stopped,  the  Court  saying  tnat  the  pleas  might  be  amended,  if 
necessary.] 

Brett  and  MUtoardj  for  the  plaintiff. — ^Neither  of  the  pleas  demurred 
to  alleges  that  the  ship  was  unseaworthy,  and  the  jury  have  found  that 
she  was  not.  Deck  cargo  does  not  render  a  ship  unseaworthy  unless  it 
is  in  sufficient  quantity  to  render  her  so  in  reality. 

The  fourth  plea  is  bad;  for  the  penalty /for  violation  of  this  enact- 
ment is  imposed  on  the  captain,  not  the  assured,  who  knew  nothing  of 
it  till  after  the  loss  of  the  ship.  On  this  subject  the  cases  of  Cunard  v. 
Hyde,  E.  B.  k  E.  670  (E.  C.  L.  R.  vol.  96),(a)  are  authorities  for  the 
plaintiff.  1  Phill.  Ins.  §  214,  8d  ed.,  ^^  It  is  a  general  principle  of  law, 
that,  if  a  contract  be  intended  to  indemnify  the  owner  from  loss  op 
property  by  reason  of  its  being  implicated  in  an  illegal  trade,  or  applied 
to  an  illegal  use,  or  which,  according  to  the  laws  of  the  country  where 
*21S1  ^^^  contract  *is  made,  it  is  criminal  for  the  owner  to  hold,  such 
-I  contract  is  void."  Id.  §  221,  *^  So,  where  the  master  in  the 
course  of  the  voyage  took  on  board  a  smuggled  chain  cable,  though  he 
had  intended  so  to  do  at  the  time  of  sailing,  Mr.  Justice  Story  said  it 
^  was  a  collateral  act,  no  more  touching  the  legality  of  the  voyage  than 
if  there  had  been  taken  on  board  some  illegal  ship-stores,'  and  accord- 
ingly held  that  the  policy  on  the  ship  was  not  tnereby  defeated.  So 
not  stowing  water  below  aeck,  as  required  by  statute,  or  not  taking  on 
board  a  pilot  where  a  forfeiture  is  incurred  thereby,  does  not  render  the 

(a)  And  Again  2  B.  A  B.  1  (B.  C.  L.  B.  toL  106). 
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voyage  illegal."     Where  a  ship  sails  witkont  convoy,  in  violation  of 
Stat.  48  6.  8,  c.  57,  a  policy  of  insurance  on  the  ship  is  not  avoided 
unless  the  party  interested  in  the  insurance  was  privy  to  or  instrumental 
in  the  act ;  the  act  of  an  agent  is  not  sufficient :  Henderson  v.  Hinde, 
1  Taunt.  250,  note  (a) ;  Carstairs  v.  AUnutt,  8  Camp.  497 ;  Metoalf  v. 
Parry,  4  Camp.  128,  125.     So  if,  in  consequence  of  the  misconduct  of 
the  captain,  a  ship  sails  without  being  properly  documented :  Carruthers 
V.  Gray,  15  East  35.     If  a  ship  is  lost  by  the  barratrous  act  of  the 
master,  barratry  being  one  of  the  risks  provided  against,  the  under- 
writers are  liable :  Havelock  v.  Hancill,  8  T.  R.  277.     Law  v.  Hollings- 
worth,  7  T.  R.  160,  has  been  much  questioned.    It  is  discussed  in  1 
PhilL  Insurance,  §  717,  who  comes  to  the  conclusion  that  *^  a  contra- 
vention of  the  pilotage  law  by  the  master's  neglect  to  take  a  pilot,  with 
or  without  the  concurrence  of  the  shipowner  or  other  assured,  does  not 
necessarily  discharge  the  underwriters."    And  1  Arnould  Ins.,  §  252, 
2d  ed.,  is  to  the  same  effect. 

^Secondly.  The  fifth  plea  was  not  proved.  r*214 

MeOuhj  in  reply. — The  cases  on  the  violation  of  the  convoy  ■- 

laws  proceeded  on  the  special  words  of  the  Act  of  Parliament.    Besides, 

a  shipowner  cannot  be  identified  with  the  master  so  as  to  be  criminaJly 

responsible  for  acts  done  by  the  latter  within  the  scope  of  his  authority. 

Our.  *adv.  vuU. 
The  judgment  of  the  Court  was  now  delivered  by 
GocKBUBK,  C.  J.  (after  stating  the  pleadings  and  facts  of  the  case). — 
On  the  argument  it  was  not  disputed  that  the  fifth  plea  was  good,  and 
that  the  judgment  on  the  demurrer  to  that  plea  must  be  for  the  defend- 
ant ;  but  it  was  also  not  disputed  that  the  plea  was  not  proved,  and  that 
the  verdict  on  it  must  be  entered  for  the  plaintiff. 

We  expressed  our  opinion  during  the  argument  that  our  brother 
Shee's  ruling  that  the  spars  in  question  were  cargo  was  correct,  and 
that,  consequently,  the  fourth  plea  was  proved  in  substance.  It  was 
objected  that  the  plea  was  so  framed  as  to  aver  that  the  portion  of 
cargo  loaded  on  deck  was  part  of  that  which  was  carried  on  freight ; 
bat  we  expressed  our  opinion  that  this  was  an  immaterial  variance,  the 
substance  of  the  plea  being  that  cargo  was  illegallv  carried  on  deck ; 
and  that  if  necessary  an  amendment  in  the  plea  might  be  made  accord- 
ingly. 

The  verdict,  therefore,  on  the  fourth  plea  must  stand  for  the  defend- 
ant ;  but  the  real  question  between  the  parties  is  whether  the  fourth 
plea  is  good  in  substance,  and  on  this  we  took  time  to  consider.  The 
result  of  our  deliberation  is  that  in  our  opinion  the  plea  is  bad. 

While  the  cases  of  Cunard  v.  Hyde,  E.  B.  &  E.  670  (S.  0.  L.  R. 
vol.  96),  2  E.  &  E.  1  (E.  C.  L.  R.  vol.  105),  establish  that, 
*where  the  provisions  of  the  sections  of  the  statute  in  question  in  r«oi  5 
respect  of  the  stowage  of  timber  on  deck  are  violated,  the  voyage  ^ 
is  Slegal,  and  a  policy  of  insurance  on  such  a  voyage  will  n«^  attach, 
they  equally  decide  that  knowledge  on  the  part  of  the  assured  of  the 
timber  being  so  stowed  is  necessary  to  avoid  the  policy,  and  that  in  the 
absence  of  such  knowledge  the  assured  may  recover. 

In  the  present  case  the  assured  did  not  in  fact  know  of  timber  being 
stowed  on  the  deck,  or  of  any  intention  on  the  part  of  the  master  so  to 
stow  it.     But,  the  insurance  being  on  freight,  it  is  said  that,  as  the 
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stowing  of  the  cargo  is  immediately  within  the  proyince  and  da^  of  the 
master,  the  assured,  the  shipowner,  must  be  considered  as  boand  by  the 
act  of  the  master  as  his  agent,  and  that  the  knowledge  of  the  latter 
mast,  in  law,  be  taken  to  be  that  of  the  owner. 

Admitting,  of  coarse,  the  general  rale  that  a  principal  is  boand  by 
the  acts  and  knowledge  of  his  a^ent,  while  acting  within  the  scope  of 
his  aathority,  we  are  of  opinion  uiat  the  rale  has  no  application  in  the 
present,  case. 

For,  although  it  is  true*  that  the  stowing  of  the  cargo  is  undoabtedly 
within  the  authority  of  the  master,  yet,  in  the  absence  of  proof  to  the 
contrary,  it  must  be  taken  that  his  authority,  in  this  as  in  other  respects, 
is  by  his  instructions  limited  to  that  which  is  lawful.  *'  The  trust  re- 
posed in  the  captain  of  a  yessel,"  says  Lord  EUenborough  in  Earle  r. 
Bowcroft,  8  East  126,  183,  "  obliges  him  to  obey  the  written  instmc- 
tions  of  his  owners  where  they  give  any :  and  where  his  instructions  are 
silent,  he  is  at  all  events  to  do  nothing  but  what  is  consonant  to  the  laws 
of  the  land,  whether  with  or  without  a  view  to  their  advantage:  because 
*2161  ^  absence  of  express  orders  to  the  contrary,  ^obedience  to 
J  the  law  is  implied  in  their  instructions.  Therefore,  the  master 
of  a  vessel,  who  does  an  act  in  contravention  of  the  laws  of  his  country, 
is  guilty  of  a  breach  of  the  implied  orders  of  his  owners."  Applying 
this  principle  to  the  present  case,  it  follows  that  no  authority  can  be 
implied  in  the  master,  in  the  discharge  of  his  duty,  to  do  that  which 
with  reference  to  this  part  of  his  duty  was  a  violation  of  the  law. 

Again,  it  is  a  well  established  distinction  that,  while  a  man  is  civilly 
responsible  for  the  acts  of  his  agent  when  acting  within  the  established 
limits  of  his  authority,  he  will  not  be  criminally  responsible  for  such 
acts,  unless  express  authority  be  shown,  or  the  authority  is  necessarily 
to  be  implied  from  the  nature  of  the  employment,  as  in  the  case  of  a 
bookseller  held  liable  for  the  sale  by  his  shopman  of  a  libellous  publica- 
tion. Under  ordinary  circumstances  the  authority  of  the  agent  is 
limited  to  that  which  is  lawful.  If,  in  seeking  to  carry  out  the  purpose 
of  his  employment,  he  oversteps  the  law,  he  outruns  his  authority,  and 
his  principal  will  not  be  bound  by  what  he  does.  ^ 

Now,  in  the  present  case,  as  has  been  already  pointed  out,  not  only 
are  there  no  circumstances  from  which  an  authority  to  contravene  the 
statute  can  properly  be  implied,  but,  according  to  the  authority  of  Earle 
V.  Bowcroft,  8  East  126, 188,  the  reverse  is  to  be  presumed.  It  appears 
to  us,  therefore,  impossible  to  say  that  the  master,  in  stowing  the  cargo 
on  deck  contrary  to  the  Act  of  Parliament,  was  acting  by  the  authority 
of  his  owner,  or  that  the  latter  was  bound  by  his  knowledge. 

This  view  of  the  law  as  here  applicable  becomes  materially  confirmed 
*2171  ^^  ^^^  ^^^  ^^  looked  at  in  another  *point  of  view.  It  seems 
-'  clear  on  the  authority  of  Earle  v.  Rowcroft  that  if  the  master  of 
a  vessel,  acting  within  what  otherwise  would  be  the  extent  of  his  au- 
thority, contravenes  some  positive  law,  and  thereby  causes  injury  to  his 
owners,  this  will  be  barratry  in  the  master,  notwithstanding  that  the 
purpose  of  the  thing  done  was  to  benefit  the  owners.  In  the  case 
referred  to,  the  master,  having  instructions  to  make  the  best  purchases 
with  despatch,  had  gone  into  an  enemy's  port  to  complete  his  cargo 
which  could  be  more  speedily  and  cheaply  obtained  there,  in  conse- 
quence of  which  the  ship  was  seized  and  confiscated.    This  proceeding 


6  BEST  &  SMITH.    Q.  B.  217 

on  the  part  of  the  master,  though  within  the  general  scope  of  his  au- 
thority, and  though  don^  in  the  interest  of  his  owners,  was  held  to  be 
barratrous ;  and  the  owner,  on  a  policy  in  which  barratry  of  the  master 
was  insured  against,  was  held  entitled  to  recover.  Within  the  principle 
of  this  decision,  the  soundness  of  which  never  has  been  questioned, 
the  conduct  of  the  master  in  the  present  case  would  have  amounted  to 
barratry,  as  being  an  unlawful  act  done  in  contravention  of  his  duty, 
though  with  the  intention  of  benefiting  his  owners.  Had  the  statute 
attained  the  forfeiture  of  the  vessel  as  the  penalty  of  the  offence,  and 
the  vessel  had  been  confiscated,  the  owner  would  have  recovered  on  an 
insurance  against  loss  by  barratry. 

Now,  to  constitute  barratry,  there  must  necessarily  be  an  absence  of 
consent  and  knowledge  on  the  part  of  the  owner.  Where  an  act  which 
would  otherwise  be  barratrous  is  done  with  the  assent  and  knowledge  of 
the  owner  it  ceases  to  be  barratrous.  If,  therefore,  the  knowledge  of 
the  master  could  be  taken  to  be  the  knowledge  of  the  owner,  an  illegal 
and  therefore  otherwise  barratrous  act  done  by  the  master  would  not,  in 
case  of  loss  occasioned  thereby,  give  the  owner  "^a  right  to  re-  r^oi  q 
cover.  But  Earle  v.  Rowcroft,  8  East  126,  133,  directly  estab-  '- 
lishes  that,  on  loss  occasioned  by  the  illegal  act  of  the  master  without 
the  authority  of  the  owner,  the  latter  may  recover,  and  therefore  shows 
that,  where  the  master  does  an  illegal  act  which  but  for  its  illegality 
would  be  within  the  scope  of  his  ordinary  authority,  but  which,  oeing 
illegal,  is  barratrous,  this  will  not  amount,  in  point  of  law,  to  assent  or 
knowledge  on  the  part  of  his  employer. 

For  these  reasons  it  appears  to  us  that  the  plaintiff  in  this  action 
cannot  be  taken  to  have  constructively,  any  more  than  he  had  actually, 
knowledge  of  the  illegal  act  of  the  master ;  and  that,  consequently, 
within  the  decision  in  Cunard  v.  Hyde,  E.  B.  k  E.  670  (E.  C.  L.  R. 
vol.  96),  2  E.  k  E.  1,  (E.  G.  L.  R.  vol  105),  he  is  entitled  to  recover; 
and  that  oar  judgment,  therefore,  should  be  in  his  favour. 

I  should  add  that  this  judgment  must  be  taken  as  that  of  my 
brothers  Blackburn,  Mellor,  and  myself.  My  brother  Crompton,  having 
been  obliged  to  leave  the  Court  before  the  argument  was  concluded, 
takes  no  part  in  the  judgment. 

Judgment  for  the  plaintiff  on  the  4th  plea,  and  for  the 
defendant  on  the  fifth.  Rule  for  a  new  trial  discharged. 

The  defendant  having  brought  error  on  this  judment  the  case  was 
argued  on  the  2Tth  November,  1865 ;  before  Erlb,  C.  J.,  Pollock,  C. 
B.,  WiLLES  and  Btles,  JJ.,  and  Ghannell  and  Pigott,  BB. 

Cohen  {MelUsh  with  him),  for  the  defendant. — The  ^fourth  r^toiq 
plea  is  ffood.  First.  The  master  of  this  ship  committed  a  viola-  ^ 
tion  of  The  Customs  Act,  16  k  17  Vict.  c.  107,  ss.  170, 171, 172,  by 
placing  cargo  on  the  deck,  as  also  by  not  having  obtained  the  certificate 
required  by  sect.  170;  and  for  that  violation  the  insurance  on  the 
freight  is  void.  The  Court  below  ruled  otherwise  on  the  authority  of 
Canard  v.  Hyde,  but  those  cases  may  be  questioned  here.  If  an  agent 
negligently  ooes  an  illegal  act  his  principal  is  liable.  The  Roman  law 
laid  down,  ^^  Procuratoris  autem  scientiam  et  dolum  nocere  debere 
domino,  neque,  Pomponius  dubitat,  nee  nos  dubitamus ;"  Dig.  lib.  14, 
tit.  4, 1.  5,  cited  in  Smith  Merc.  Law,  152,  7th'  ed. ;  and  in  our  own 
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law  the  Court  of  Exchequer  was  equally  divided  on  the  point.(a)  At 
all  events  it  would  be  against  public  policy  to  allow  a  principal  to  take 
advantage  and  receive  the  benefit  of  the  illegal  act  of  his  agent,  as  the 
plaintiff  in  this  case  is  seeking  to  do.  If  a  merchant  gives  his  master  a 
general  power  to  obtain  goods,  and  he  without  the  knowledge  of  the 
master  sells  them  to  be  smuggled,  perhaps  no  action  would  lie  against 
the  merchant,  but  he  could  not  take  advantage  of  the  transaction.  [He 
cited  Hobbs  v.  Henning,  17  C.  B.  N.  S.  791  (E.  C.  L.  R.  vol.  112).] 
The  master  in  this  case  is  agent  of  the  owner  of  the  <Atjp,  not  of  the 
owner  of  the  goods :  Lord  Ellenborough,  in  his  judgment  in  Bell  v.  Car- 
stairs,  14  East  374,  898,  distinguishes  that  case  from  Dawson  v.  Atty, 
7  East  367,  on  this  ground. 

Secondly.     The  judgment  of  the  Court  below  proceeded  on  the 
Mocn  ground  that  a  voyage  with  deck  cargo  *is  rendered  illegal  by  the 

J  statute.  In  Freard  v.  Dawson,  Guildhall,  29th  May,  ll05,  Mar- 
shall Ins.  186,  4th  ed.,  on  stat.  26  O.  3,  c.  40,  s.  1,  which  requires  the 
master  to  makd  out  and  sign  a  manifest  of  all  goods  shipped  in  British 
ships  beyond  sea,  for  Great  Britain,  with  the  particulars  of  the  cargo, 
before  the  ship  clears  out,  it  was  held  that  every  part  of  the  cargo,  even 
that  which  was  used  for  dunnage  or  ballast,  must  be  inserted ;  and  that 
the  omission  of  it  rendered  the  voyage  illegal,  though  a  penalty  of  200/. 
was  imposed  on  the  master  by  the  12th  section  if  the  goods  did  not 
agree  with  the  manifest.  The  matter  is  fully  discussed  in  1  Duer  Marine 
Insurance  377.  After  referring  to  Eeir  v.  Andrade,  6  Taunt.  498 
(E.  C.  L.  R.  vol.  1),  he  says,  "In  Suart  v.  Powell,  1  B.  A;  Ad.  266, 
the  question  was,  whether  the  voyage  insured  in  a  policy  upon  the  ship 
and  freight,  had  been  rendered  iUegal  by  the  ship  not  having  on  board, 
at  its  commencement,  the  proportion  of  British  seamen  required  by  the 
Navigation  Act  of  6  G.  4,  c.  109 ;  and  it  was  insisted  by  the  counsel 
for  the  assured,  that,  as  the  statute  created  no  forfeiture,  but  merely 
imposed  a  penalty  upon  the  master  and  owners,  of  10{.  sterling  for  each 
foreign  seaman  taken  on  board,  the  supposed  illegality  was  not  of  a 
nature  to  affect  the  insurance.  The  Court,  upon  other  grounds,  decided 
the  case  in  favour  of  the  assured ;  but  it  seems  to  have  been  distinctly 
admitted  by  Lord  Tenterden — and  the  admission  is  implied  in  the 
opinions  of  the  other  Judges — that  if  the  conduct  of  the  master,  in 
supplying  the  deficiency  of  his  crew  by  foreign  seamen,  could,  under 
the  circumstances,  have  oeen  justly  consiaered  a  violation  of  the  statute, 
it  would  have  rendered  the  voyage  illegal,  and,  by  consequence,  have 
♦2911  *^^^^®^  **^^  policy.  *  *  *  So,  in  many  of  the  cases  in  which 

•I  the  voyage  or  trade  insured  has  been  held  to  be  illegal,  in  conse- 
quence of  the  violation  of  a  license,  the  only  effect  of  the  breach,  or 
abuse,  of  the  license,  was  to  subject  the  party  to  the  forfeiture  of  his 
bond,  or  other  penalty,  but  not  to  work  a  forfeiture  of  the  subject 
insured."  Id.  318,  "fiy  an  Act  of  Congress,  no  goods  brought  into 
the  United  States,  from  any  foreign  place,  can  be  unladen,  or  removed 
from  the  vessel  in  which  they  are  brought,  without  a  special  license  or 
permit,  in  writing,  from  the  collector,  or  other  officer  of  the  customs,  at 
the  port  of  importation,  and  a  pecuniary  fine  or  penalty  is  imposed 
upon  all  persons,  who  shall,  knowingly,  aid,  or  be  concerned,  in  such 
unlawful  unlading  or  removal.     In  a  case  before  Mr.  J.  Story,  whert 

(a)  S99  Cornfoot  v.  Fowk«,  S  IL  *  W.  S58,  and  T7deU  «.  ▲therton,  7  H.  A  N.  17S. 
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the  maater,  who  was  abo  a  part  owner  of  the  ship  insured,  received  on 
board,  clandestinely,  an  anchor,  brought  in  another  vessel,  into  the  port 
of  New  Orleans,  from  a  foreign  place,  and  unladen  without  a  permit,  it 
was  held  by  that  eminent  Judge,  that  the  act  of  the  master  was  a  plain 
violation  of  the  statute,  and  subjected  him  to  the  penalty  imposed ;  and 
he  intimated  a  clear  opinion,  that,  had  the  illegality  occurred  at  the 
inception  of  the  policy,  as  the  vessel  had  no  right  to  sail  with  the  anchor 
OD  board,  it  would  have  rendered  the  contract  utterly  void,  as  to  all  the 
owners.  The  insurance,  he  observed,  was  on  account  of  all  the  owners, 
and  was,  therefore,  not  divisible.  *  *  *  There  is,  it  has  occurred  to  me, 
a  distinction  on  this  subject,  plainly  implied  in  the  observations  of  Mr. 
J.  Story,  that  is  material  to  be  noticed.  In  all  cases,  where,  by  the 
violation  of  a  law  of  trade,  the  property  insured,  is  subjected  to  for* 
feiture,  the  insurers  are,  doubtless,  discharged;  but,  when  the  law, 
creating  no  forfeiture,  limits  ^itself  to  the  punishment  of  the  r^ooo 
offender,  the  participation  or  privity  of  the  assured  is  probably  ^ 
necessary  to  be  proved,  in  order  to  avoid  the  policy."  The  passage  in 
1  Phill.  Ins.,  §  210,  8  ed.,  where  he  says  that  insurance  is  defeated  by 
non-compliance  with  the  Act,  43  G.  o,  o.  57,  requiring  vessels  to  sail 
with  convoy,  will  probably  be  relied  on,  but  the  cases  which  he  cites  are 
remarked  on  in  Dner  on  Marine  Insurance,  p.  410,  who  says,  '^  The 
Act,  like  all  similar  laws,  was  temporary,  and  the  decisions  under  it, 
torn  solely  on  the  construction  of  its  particular  terms." 

Thirdly.  The  ship  was  rendered  unseaworthy  by  the  master  not 
complying  with  the  requisition  of  the  Legislature.  There  is  unseawor- 
thiness in  fact,  and  unseaworthiness  in  law,  and  non-compliance  with 
the  provisions  of  an  Act  of  Parliament  is  a  *^  statutory"  unseaworthi- 
ness. [He  cited  Sadler  v.  Dixon,  8  M.  &  W.  895,  and  the  judgment 
of  Blackburn,  J.,  in  Burgee  v.  Wickham,  8  B.  &;  S.  669,  689  (E.  C.  L. 
R.  voL  113).]  The  Court  below  relied  on  Earle  v.  Bowcroft,  8  East 
126,  as  an  authority  that  owners  cannot  be  supposed  to  have  given  the 
master  of  a  ship  authority  to  violate  the  law,  and  consequently  that 
when  he  endeavoured  to  carry  out  their  order  in  an  unlawful  manner 
it  was  an  act  of  barratry.  But  mere  deviation,  not  amounting  to  bar* 
ratry,  will  not  render  the  underwriter  liable.  [Pollock,  C.  B. — Can 
a  ship  be  called  unseaworthy  because  her  captain  violates  some  regular 
tion  respecting  lights  ?]  That  depends  on  the  wording  of  the  statute 
requiring  attention  to  be  paid  to  them.  [Pollock,  C.  B. — Quod  fieri 
non  debuit,  factum  valet.  Could  not  the  owner  of  the  freight  have 
recovered  *for  it  ?]  If  a  ship  is  warranted  to  carry  twelve  guns,  r^qoQ 
the  warranty  would  not  be  complied  with  by  her  carrying  ten.(a)  ^ 

The  next  day  (November  28th), 

Brett  {MStaard  and  0.  OrampUm  with  him),  appeared  for  the  plaintiff, 
but  was  not  called  on. 

Erlb,  C.  J.— It  is  clear  from  Cunard  v.  Hyde,  E.  B.  k  E.  670  (E. 
C.  L.  R.  vol.  96),  2  E.  4;  E.  1  (E.  C.  L.  R.  vol.  105),  that  if  the  ship- 
owner had  either  done  this  illegal  act  himself,  or  been  cognisant  of  it 
when  done  by  the  captain  of  the  ship,  it  might  have  vitiated  the  policy. 
Bat  the  judgment  of  the  Court  below  proceeded  on  the  ground  that  as 
he  had  nothing  to  do  with  it,  and  knew  nothine  about  it,  that  rule, 
according  to  the  first  case  of  Cunard  v.  Hyde,  did  not  apply.     They 

(a)  PAwton  V.  WftUon,  Cowp.  785,  790. 
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thought  that,  although  the  captaia  had  aathoritj  from  the  owner  of  the 
goods  to  stow  the  cargo,  he  was  not  ordered  to  violate  the  statute ;  and 
in  that  judgment  we  concur. 

>  We  also  think  the  second  ground  of  the  judgment  of  the  Court  below 
was  a  yalid  one.  If  it  were  shown  that  the  master,  by  his  act,  though 
done  for  the  benefit  of  the  owner,  rendered  this  an  illegal  yoyage,  it 
would  still  be  a  barratrous  act  in  the  master,  and  consequently  the 
insurance  on  the  freight  ought  to  be  upheld. 

It  was  further  contended  that  a  statutory  unseaworthiness  was  shown 
here,  because  the  sb^,  haying  spars  and  other  articles  on  deck,  had 
sailed  from  Canada  without  a  certificate  of  clearance  with  no  deck  cargo; 
and  it  was  attempted  to  be  argued  that  the  insurer  was  discharged,  on 
*2241  ^^^  principle  that  if  a  ship  sails  without  *being  provided  with 
J  proper  documents  his  risk  is  increased,  and,  therefore,  that  if  a 
ship  sailed  from  Canada,  without  the  certificate  of  clearance  required 
by  the  statute,  and  with  an  illegal  cargo  on  board,  the  absence  of  that 
document  created  a  statutory  unseaworthiness.  But  the  principle  by  do 
means  applies.  The  document  here  is  merely  a  certificate  of  compli- 
ance with  the  requisitions  of  the  statute  at  tne  port  of  loading,  and 
does  not  at  all  bear  on  the  risk  of  the  voyage  after  the  ship  is  out  of 
port  or  upon  her  arrival  at  the  port  of  discharge. 

Judgment  affirmed. 
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Adum  hy  bailor. — Estoppel, — Ju»  iertii, 

L  The  61  toppel  af  ainit  a  bailM  fh>Bi  dif  pnting  the  title  of  hii  bailor,  and  Mttinf  «p  %  ju 
tertii,  eeisat  when  the  hailmeDt  on  whioh  the  estoppel  ia  founded  ii  determined  bj  what  ie 
tquiralent  to  an  OTietion  bj  title  paramonnt :— it  ii  not  enongh  that  the  bailee  has  become 
awue  of  the  title  of  a  third  penon,  or  that  an  adTerte  elaim  ia  made  upon  him,  to  that  he 
nay  be  entitled  to  an  interpleader. 

1  Gooda  of  R.  wore  leised  bj  the  plaintiff  nnder  a  dietrett  for  rent  of  a  honao  alleged  to 
bare  been  demiaod  bj  the  plaintiff  to  R.  and  were  deliTored  bj  the  plaintiff  to  the  defendant 
to  iell  as  hia  anetioneer.  When  the  aale  waa  abont  to  begin  R.  aenred  a  notice  on  the  defond- 
ant  that  the  diatroas  waa  Toid,  and  requiring  him  not  to  aell,  or,  if  he  aold,  to  retain  the  pro- 
aaada  for  him.  The  defendant  aold  the  gooda  but  roftiaed  to  paj  otot  the  prooeeda  to  the 
plaintifli;  and  defended  an  action  bj  the  plaintiff,  reljing  on  the  right  and  bj  the  authority 
of  R.  The  diatreaa  was  Toid  and  tortioua,  aa  the  relation  between  the  plaintiff  and  R.  waa 
not  that  of  landlord  and  tenant;  but  although  the  plaintiff  waa  a  wrongdoer,  there  waa  no 
frud  on  hta  part,  and  he  thought  he  had  a  right  to  diatrain.  Held,  that  the  defendant  might 
lot  op  the  jua  tertii  of  R.  aa  an  anawer  to  the  action. 

Thb  declaration  stated  that  in  consideration  that  the  plaintiff  would 
employ  the  defendant  as  his  agent  to  sell  and  dispose  of  certain  goods 
for  the  plaintiff,  for  reward  to  the  defendant,  the  defendant  promised 
the  plaintiff  to  sell  and  dispose  of  the  goods  for  the  plaintiff,  and  on 
request  to  render  to  the  plaintiff  a  just  and  true  account  of  the  sale  of 
the  goods  and  of  the  moneys  arising  from  such  sale,  and  to  pay  over 
sach  moneys  to  the  plaintiff;  and  the  plaintiff  arerred  that  he  employed 
the  defendant  and  the  defendant  received  and  had  the  ^goods  for  rooog 
the  purpose  and  on  the  terms  aforesaid,  and  all  conditions  were  ^ 
falfilled  and  all  things  happened  and  all  times  elapsed  necessary  to  enti- 
tle the  plaintiff  to  maintain  this  action,  yet  the  defendant  did  not  render 
to  the  plaintiff  a  just  and  true  or  any  other  account  of  the  sale  of  the 
goods  or  of  the  moneys  arising  from  such  sale,  nor  did  he  pay  over  such 
moneys  to  the  plaintiff.  There  were  also  counts  for  money  received  and 
on  account  stated. 

Pleas.    To  the  first  count.     First,  That  the  defendant  did  not  pro- 
mise.   Second.     That  the  plaintiff  did  not  employ  the  defendant  as  his 
agent,  nor  did  the  defendant  receive  the  goods  for  the  purpose  and  on       • 
the  terms  alleged.     Third,  to  the  residue  of  the  declaration,  never 
indebted. 

Issue. 

On  the  trial,  before  Willes,  J.,  at  the  Surrey  Summer  Assizes,  1864, 
a  verdict  was  directed  to  be  entered  for  the  plaintiff  for  442.  12«.  6d., 
leave  being  reserved  to  move  to  enter  the  verdict  for  the  defendant,  or 
a  nonsuit,  the  Court  to  have  power  to  draw  inferences  of  fact  and  make 
amendments.  It  appeared,  that  goods  which  belonged  to  one  Bobbins 
were  seised  by  the  plaintiff  under  a  distress  for  rent  of  a  house  alleged 
to  have  been  demised  by  him  to  Bobbins ;  these  goods  had  been  removed 
by  the  plaintiff,  and  delivered  by  him  to  the  defendant  to  sell  as  hia 
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(the  plaintiff's)  auctioneer ;  and  the  defendant  proceeded  to  sell  them  in 
the  ordinary  way.  When  the  sale  was  about  to  begin,  Robbins  served 
a  notice  on  the  defendant  that  the  distress  was  void,  as  the  relation  of 
landlord  and  tenant  did  not  exist  between  him  and  the  plaintiff*,  and 
there  was  no  rent  in  arrear ;  and  by  the  notice  Robbins  required  the 
*2271  ^^^^'^^^^^  ^^^  ^  *^^^^  ^^^  goods,  or,  if  he  had  sold  them,  to  retain 

-'  the  proceeds  for  him,  Bobbins.  The  defendant  proceeded  to  sell 
the  goods ;  but  the  Court  thought  that  the  inference  from  the  evidence 
was  that  he  did  this  only  because  the  notice  was  served  so  late  that  he 
had  not  time  to  make  any  inquiries  before  the  sale  came  on.  He  received 
the  proceeds  of  the  sale,  but  refused  to  pay  them  over  to  the  plaintiff*. 
He  did  not  pay  the  proceeds  to  Bobbins,  but  from  the  evidence  of 
Bobbins,  who  was  called  as  a  witness  at  the  trial,  the  Court  drew  the 
inference  of  fact  that  the  defendant  withheld  the  proceeds  from  the 
plaintiff  and  defended  this  action,  relying  on  the  right  and  by  the 
authority  of  Bobbins,  and  not  hostilely  to  nim.  It  appeared  that  the 
relation  between  the  plaintiff  and  Bobbins  was  not  that  of  landlord  and 
tenant,  but  of  vendor  and  vendee,  and  consequently  that  the  distress 
was  altogether  void  and  tortious. 

In  last  Michaelmas  Term,  Parry,  Serjt.,  in  pursuance  of  leave  re- 
served, obtained  a  rule  nisi  to  enter  the  verdict  for  the  defendant,  which 
was  argued  in  Hilary  Term,  1865,  Jan.  28,  before  Cogkbubn,  C.  J., 
Blackburn  and  Mellor,  JJ. 

Thrupp  showed  cause. — An  agent  can  only  set  up  the  jus  tertii  in  an 
actiop  by  his  principal  against  him  where  the  principal's  possession  of  the 
goods  has  arisen  out  of  fraud.  In  Smith  Mercantile  Law,  p.  115,  7th 
ed.,  it  is  said  "An  agent  will  not  be  allowed  to  dispute  the  title  of  his 
principal  to  the  subject-matter  of  the  agency."  But  it  is  added  in  note 
(n),  *'  However,  if  the  property  in  the  agent's  hands  have  been  fraud- 
^ooQi  t£&n%  obtained  by  the  principal  from  third  persons  *this  rule 

-'  does  not  apply/'  citing  Hardman  v.  Willcock,  note  (a)  to  White 
V.  Bartlett,  9  Bing.  882  (E.  C.  L.  B.  vol.23).  So  in  Cheesman  v.  Exall, 
6  Exch.  841,  it  was  held  that  the  defendant,  with  whom  the  plaintiff 
had  deposited  soods  in  order  to  defeat  an  execution  creditor,  was  enti- 
tled to  set  up  the  right  of  the  execution  creditor.  The  reason  of  this  is 
the  same  as  that  which  establishes  that  where  a  sale  of  goods  has  been 
obtained  by  fraud  of  the  purchaser  the  contract  is  voidable  only  at  the 
election  of  the  vendor :  Load  v.  Green,  15  M.  &  W.  216.  [Blackburu, 
J.,  referred  to  White  v.  Garden,  10  C.  B.  919  (E.  C.  L.  B.  vol.  70).] 
In  an  action  for  use  and  occupation,  a  tenant  cannot  set  up  the  claim  of 
a  mortgagee :  Wilton  v.  Dunn,  17  Q.  B.  294  (E.  C.  L.  B.  vol.  79),  and 
Hickman  v.  Machin,  4  H.  &  N.  716,  it  was  held  that  a  notice  by  the 
mortgagees  to  the  tenant  of  the  mortgaged  premises  to  pay  rent  to  them 
was  no  answer  to  an  action  for  the  rent  by  the  landlord  against  the  tenant. 
[Mellor,  J. — The  cases  of  mortgagor  and  mortgagee  are  hardly  analo- 
gous to  this.]  Another  exception  to  the  rule,  that  an  agent  cannot  set 
up  the  jus  tertii,  is  the  case  of  common  carriers  who  are  compellable  to 
receive  goods  delivered  to  them  to  be  carried :  Sheridan  v.  The  New 
Quay  Company,  4  C.  B.  N.  S.  618  (E.  C.  L.  B.  vol.  93) ;  and  in  that 
case  the  defendants  had  handed  back  the  goods  to  the  real  owner.  Here 
the  defendant,  after  having  received  the  notice  from  Bobbins  not  to  do  so, 
sold  the  goods  for  the  plaintiff,  and  now  keeps  the  produce  in  his  hands. 
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neither  paying  it  oyer  to  tbe  plaintiff  nor  to  Bobbins.  Bobbins  migbt 
have  replevied  the  goods,  or  brought  an  action  against  the  plaintiff  for  a 
^trespass,  and  the  defendant  might  have  obtained  an  interpleader  r«ooQ 
order  ander  The  Common  Law  Procedure  Act,  1860,  28  4;  24  »-  ^^^ 
Vict.  C.126,  s.  12. 

Parry,  Serjt.,  and  J,  M.  Howard^  in  support  of  the  rule. — The 
goods  of  Bobbins  were  taken  tortiously  and  he  is  entitled  to  the  pro- 
ceeds :  Taylor  v.  Plumer,  3  M.  &  S.  562.  In  Story  on  Agency,  6th  ed., 
§  217,  after  stating  that  ^^  an  agent  is  not,  ordinarily,  permitted  to  set 
up  the  adverse  title  of  a  third  person,  to  defeat  the  rights  of  his  princi- 
pal," it  is  said,  '^  an  exception,  however,  is  allowed,  where  the  principal 
hss  obtained  the  goods  fraudulently,  or  tortiously,  from  such  third  person ;" 
citing  Hardman  v,  Willcock,  note  (a)  to  White  v,  Bartlett,  9  Bing.  882 
(E.  G.  L.  B.  vol.  28).  [Blackburn,  J. — In  that  case  an  indemnity  was 
taken  by  the  defendant  from  the  assignees  of  the  plaintiff  and  he  at- 
torned to  them,  and  the  goods  had  been  fraudulently  removed  by  collu- 
sion between  the  plaintiff  and  the  insolvent.]  Bobbins  could  have  main- 
tained an  action  of  trover  against  the  defendant,  and  there  would  be  an 
implied  undertaking  by  the  plaintiff  to  indemnify  him :  Adamson  v,  Jer- 
vis,  4  Bing.  66,  72  (E.  C.  L.  B.  vol.  18).  [They  likewise  cited  Fare- 
brother  v.  Ansley,  1  Gamp.  848.]  Also  Bobbins  might  have  waived 
the  tort  and  brought  an  action  for  money  had  and  received,  and  there- 
fore the  proceeds  of  these  goods  was  money  had  and  received  by  the  de- 
fendant to  his  use :  Neate  t;.  Harding,  6  Exch.  849.  [Cockbubn,  G.  J. 
—Can  you  say  that  the  present  state  of  things  is  equivalent  to  the  de- 
fendant having  handed  over  the  proceeds  of  the  sale  to  the  real  owner  ?] 
The  Court  will  draw  that  *inference.  [They  cited  Allen  v.  Hop-  r^tooA 
kins,  18  M.  &  W.  94,  and  Bodgers  v.  Maw,  15  M.  k  W.  444.]  L  ^^ 
In  Betteley  v.  Bead,  4  Q.  B.  511  (E.  C.  L.  B.  vol.  45),  the  defendant 
was  not  allowed  to  set  up  the  jus  tertii  because  the  third  person  had 
abandoned  his  claim.  In  Story  on  Bailments,  7th  ed.,  §  102,  it  is  said 
that  the  doctrine,  that  the  bailee  to  whom  goods  have  been  committed 
may  not  deliver  them  to  any  other  person  than  his  bailor,  "  was  proba- 
dIj  limited  to  cases  where  the  bailor  came  to  the  possession  of  the  goods 
by  right ;  for  if  he  came  to  them  by  wrong,  it  would  seem  that  the  owner 
might  reclaim  them  from  any  person  in  whose  possession  they  were  found. 
Bat  the  doctrine  itself  may  now  justly  be  deemed  overruled ;  and  the 
right  of  the  owner  to  recover  his  property  in  all  cases,  against  a  person 
having  no  title,  whether  a  bailee  or  not,  and  whether  a  first  or  second 
bailee,  seems  now  fully  established  in  our  law,  upon  the  plain  reason, 
that  the  bailee  can  never  be  in  a  better  situation  than  his  bailor.  If  the 
latter  has  no  title,  the  real  owner  is  entitled  to  recover  the  property,  in 
whose  hands  soever  it  may  be%found."  Our.  adv.  vuU. 

Blackburn,  J.,  now  delivered  the  judgment  of  the  Court. 

(After  stating  the  facts.)  The  question  comes  to  be  whether  under 
such  circumstances  the  defendant  can  set  up  the  jus  tertii  or  not.  We 
are  of  opinion  that  he  can  do  so,  and,  consequently,  that  the  rule  to 
enter  the  verdict  for  the  defendant  must  be  made  absolute. 

*We  do  not  question  the  general  rule  that  one  who  has  received  r*231 
property  from  another  as  his  bailee  or  agent  or  servant  must  *- 
restore  or  account  for  that  property  to  him  from  whom  he  received  it ; 
and  we  agree  with  what  is  said  by  my  brother  Martin  in  Gheesman  v. 
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Ezall,  6  Ezch.  841,  846,  that  ^'  there  are  numerouB  cases  in  conneetioa 
with  wharfs  and  docks,  in  which,  i(  the  party  intrusted  with  the  posses- 
sion of  property  were  not  estopped  from  denying  the  title  of  the  person 
from  whom  he  received  it,  it  woold  be  difficult  to  transact  commercial 
business."  But  the  bailee  has  no  better  title  than  the  bailor,  and,  con- 
sequently, if  a  person  entitled  as  against  the  bailor  to  the  property 
claims  it,  the  bailee  has  no  defence  against  him :  Wilson  tr.  Anderton, 
1  B.  &  Ad.  450  (E.  C.  L.  B.  vol.  20).  Such  was  the  position  of  the 
defendant  in  the  present  case.  If  Bobbins  had  chosen  to  sue  him  in 
trover,  or,  waiving  the  tort,  had  sued  for  money  had  and  received,  the 
defendant  would  uve  had  no  defence.  He  was  therefore  compelled  to 
yield  to  Bobbins's  claim,  and  it  would  certainly  be  a  hardship  on  him 
if,  without  any  fault  of  his  own,  the  law  left  him  without  anv  defence 
against  the  plaintiff  for  so  yielding.  We  do  not  however  think  that 
such  is  the  law.  Several  cases  were  cited  on  the  argument  at  the  bar, 
and  more  might  have  been  cited,  such  as  Stonard  v.  Dunkin,  2  Camp. 
844,  GosUng  v.  Bimie,  7  Bing.  839  (E.  C.  L.  B.  vol.  20),  Hawes  v.  Wat- 
son, 2  B.  &  C.  540  (E.  C.  L.  A.  vol.  9),  in  which  a  bailee,  who  by  attorn- 
ing to  a  purchaser  of  the  goods  in  effect  represented  to  him  that  the 
property  has  passed  to  him  (though  such  was  not  the  fact),  and  thereby 
induced  him  to  alter  his  position  and  pay  the  price  to  his  vendor,  has 
*2S21  ^^  ^^^  ^estopped  firom  denying  the  property  of  the  person  to 

-■  whom  he  has  thus  attorned  by  setting  up  a  title  in  a  third  person 
inconsistent  with  the  representation  on  whi<m  he  had  induced  the  plain- 
tiff to  act.  We  in  no  way  question  that  those  cases  were  rightly  decided. 
But  in  all  of  them  the  estoppel  proceeded  on  the  representation,  which 
was  analogous  to  a  warranty  of  title  for  good  consideration  to  the  pur- 
chaser. Kow  in  the  ordinary  class  of  bailments,  such  as  ^he  present, 
the  representation  is  bv  the  bailor  to  the  bailee  that  he  may  safely  accept 
the  bailment ;  and  so  far. as  any  weight  is  to  be  given  to  Uie  representa- 
tion, it  makes  asainst  the  estoppel.  This  is  pointed  out  by  Parke,  B., 
in  Gheesman  v.  Ezall,  6  Ezch.  841,  844,  in  the  case  of  a  pledge,  and  is 
indicated  as  qa6  of  the  grounds  on  which  the  judgment  of  the  Common 
Pleas  proceeded  in  Sheridan  v.  The  New  Quay  Company,  4  C.  B.  N.  S. 
618  (E.  C.  L.  L.  E.  vol.  98),  which  was  the  case  of  a  carrier.  The 
position  of  an  ordinary  bailee,  where  there  has  been  no  special  contract 
or  representation  on  ms  part,  is  very  analogous  to  that  of  a  tenant  who, 
having  accepted  the  possession  of  land  from  another,  is  estopped  from 
denying  his  landlord's  title,  but  whose  estoppel  ceases  when  he  is  evicted 
by  title  paramount  This  was  decided  as  early  as  the  44  Eliz.  in  Shel- 
bury  V.  Scotsford,  Yelv.  22.  There  the  plaintiff  sued  in  assumpsit 
against  the  bailee  of  a  horse  for  the  breach  of  his  contract  to  redeliver 
it.  The  defendant  pleaded  that  J.  S.,  the  true  owner  of  the  horse,  took 
it  firom  him.  After  verdict  for  the  defendant,  the  plaintiff  moved  in 
arrest  of  judgment ;  ^*  but  by  Fenner  and  Yelverton,  oontril ;  for  the 
*28S1  '"^^^^  alleged  by  the  defendant  does  in  law  discharge  the  *pro- 

•*  mise  by  reason  of  the  former  property  of  the  horse  in  J.  S. ;  and 
then  it  is  as  an  eviction  of  the  horse  out  of  the  defendant's  possession, 
which  discharges  the  promise,  as  well  as  an  eviction  of  the  lessee  for 
years  discharges  all  rents,  bonds  and  covenants  in  any  sort  depending 
upon  the  interest.*'(a)    I&  Wilson  tr.  Anderton,  1  B.  &  Ad.  450,  457 

(•)  TtlT.  SS,  Sd  td^  tnadated. 
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(E.  C.  L.  R.  vol.  20),  Littledale,  J.  (without  referring  to  Shelburj  v. 
Bcotsford,  but  evidently  having  it  in  his  mind),  states  the  law  to  the 
same  effect.  And  accordinglv  m  Hardman  v.  Wilcocky(a)  in  Cheesman 
tr.  Ezall,  and  in  Sheridan  v.  The  New  Quay  Company,  a  bailee  was  per- 
mitted under  circumstances  similar  to  the  present  to  set  up  the  jus  tertii. 
It  is  true  that  in  the  two  first  of  these  cases  the  plaintifi  had  obtained 
the  goods  by  a  fraud  upon  the  person  whose  title  was  set  up,  whilst  in 
the  present  case  there  is  nothing  in  the  evidence  to  show  that  the  plain- 
tiff, though  a  wrongdoer,  did  not  honestly  believe  that  he  had  the  right 
to  distrain.  But  we  do  not  think  that  this  circumstance  alters  the  law 
on  the  subject.  The  position  of  the  bailee  is  precisely  the  same,  whether 
his  bailor  was  honestly  mistaken  as  to  the  rights  of  the  third  person  or 
fraudulently  acting  in  derogation  of  them.     We  think  that  the  true 

ground  on  which  a  bailee  may  set  up  the  jus  tertii  is  that  indicated  in 
helbury  v.  Scotsford,  vis.,  that  the  estoppel  ceases  when  the  bailment 
on  which  it  is  founded  is  determined  by  what  is  equivalent  to  an  evic- 
tion by  title  paramount.  It  is  not  enough  that  the  bailee  has  become 
aware  of  the  title  of  a  third  person.  We  agree  in  what  is  said  r^ooj. 
*in  Bettelev  v.  Reed,  4  Q.  B.  511,  617  (E.  C.  L.  R.  vol.  45),  »-  ^"^ 
that  ^  to  allow  a  depositary  of  goods  or  money,  who  has  acknowledged 
the  title  of  one  person,  to  set  up  the  title  of  another  who  makes  no 
claim  or  has  abandoned  all  claim,  would  enable  the  depositary  to  keep 
for  himself  that  to  which  he  does  not  pretend  to  have  any  title  in  him- 
self whatsoever."  Nor  is  it  enough  that  an  adverse  claim  is  made  upon 
him  so  that  he  may  be  entitled  to  relief  under  an  interpleader.  We 
assent  to  what  is  said  by  Pollock,  G.  B.,  in  Thome  v.  Tilbury,  3  H.  & 
N.  584,  587,  that  a  bailee  can  set  up  the  title  of  another  only  "  if  he 
defends  upon  the  risht  and  title,  and  by  the  authority  of"  that  person. 
Thus  restricted  we  think  the  doctrine  is  supported  both  by  principle  and 
authority,  and  will  not  be  found  in  practice  to  produce  any  inconvenient 
consequences.  Rule  absolute. 

(a)  Koto  (a)  to  WhiU  v.  BBrtf«tt,  9  Biof .  S83  (S.  C.  L.  R.  toL  SS), 


*P£W  and  Others,  Appellants,  The  METROPOLITAN  p^^ooe 
BOARD  OF  WORKS,  and  COLLINS  and  Another,  L  ^^ 
Respondents.    Feb.  25. 

Meiropoliian  C<mmia$umer»  of  Sewer»,-^\\  S  12  Vid.  e.  112.— Jf^ropolit  Manage- 
maU  Act,  1855,  18  d:  19  Viei.  e.  120,  m.  170,  181.— iS^ero^e  dUtriet.SnDerage 
vspmMes. — ApporiummefU.-'BaU. — Appeal 


By  Met.  170  of  the  Hetropolii  MftnagemeBt  Aot,  1855, 18  A  19  Viet  e.  ISO,  the  MetropoliUn 
Bewd  of  Worki  are  direeled,  in  apportionlaf  the  expeuef  of  Um  Board  amongf  ( the  different 
perti  of  the  metropolif,  to  haTe  regard  to  the  annual  Talno  of  the  propertj  *'in  the  MToral 
paiti  of  the  motropolif/'  and,  in  the  caao  of  expenditure  on  worki  of  drainage,  to  the  benefit 
deriTed  from  lueh  expenditure  "  bj  the  MTeral  parti  of  the  metropolis  affected  therehj.'*  Bj 
Met  181,  the  monej  neoeuary  to  diiebarge  the  liabUitiea  of  the  Metropolitan  Commiaaionen 
ef  Sewers  la  to  be  raised  in  like  manner  as  the  expenses  of  the  Board.  The  Metropolitan 
CoaraiissiOBars  of  Sewers  had,  whilst  acting  under  the  expired  statute,  11  ft  IS  Viet  e.  112, 
borrowed  300,0002.,  out  of  which  thej  had  expended  07,000^  on  drainage  works  for  the  benefit 
ef  The  Snrrej  and  Kent  Sewerage  District,  which  had  been  formed  bj  them  under  the  powers 
giren  in  sect  34  of  that  Act,  and  comprised  nineteen  parishes  and  parts  of  parisbes.  On  the 
passing  of  The  Metropolis  ManagemsBt  Aet,  the  Metropolitan  Board  had  to  proride  for  the 
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pajment  of  the  liabilitiM  of  tho  Motropolitan  Commiitioners  of  Sewert,  and  aoting  note 
leott.  170y  181,  thej  appoitiondd  tho  67,000/.  amoiigft  tho  paruhof  in  Tho  Sarrej  *nd  Kont 
Soworago  District,  aoeording  to  tho  ratoablo  ralno  of  tho  proportj  in  thoso  pariihoo  nopoet- 
iroly,  and  not  according  to  tho  proportion  of  the  inm  oxpondod  in  them,  or  to  tho  bonefit 
derirod  by  thorn  roapootirolj  from  tho  oxponditoro,  and  mado  a  rata  aooordinglj  upon  ooeh 
parish. 

1.  Hold,  that  tho  rato  lo  mado  wai  Tolid. 

3.  Qttar^p  whethor,  if  inralid,  af  boing  baiod  on  a  wrong  prineiplo,  an  appeal  would  lie  ? 

1.  This  was  an  appeal  against  a  rate  made  on  the  8d  May,  1861, 
upon  the  parish  of  St  Giles  Camberwell,  in  the  countj  of  Sorrey, 
under  The  Metropolis  Management  Act,  1855. 

2.  The  rate  was  made  in  pursuance  of,  and  according  to  an  assess* 
ment  made  by  the  Metropolitan  Board  of  Works  upon  the  vestry  of  the 

!)arish,  and  the  appellants  were  rated  in  that  assessment  as  occupiers  of 
and  in  the  parish. 
8.  The  following  case  was  stated  under  stat  12  &  13  Vict  e.  45, 

8.11. 

*2^&]  *^'  ^^^  ^^^  ^™®  ^^  ^^^  passing  of  stat  11  &  12  Vict  c. 
-J  112,  until  the  expiration  of  ^at  Act,  the  Metropolitan  Commis- 
sion of  Sewers  included  within  its  limits  separate  sewerage  districts  or 
levels,  some  of  which  contained  and  consisted  of  distinct  parishes, 
while  others  contained  and  consisted  of  distinct  parishes  and  parts 
of  parishes,  and  the  practice  of  the  Commissioners  was  to  make  all 
assessments  and  rates  for  sewerage  works  upon  each  separate  district 
or  level  on  the  rateable  value  of  the  property  therein,  and  not  upon  the 
individual  parishes  within  such  district  or  level. 

5.  In  1854  the  Commissioners,  by  virtue  of  stats.  11  &  12  Yict.  c 
112,  and  16  &  17  Yict.  c.  125,  borrowed  from  the  Rock  Life  Assurance 
Company  the  sum  of  200,0001.,  and  for  securing  the  repayment  thereof 
assigned  to  the  trustees  of  the  Society  all  the  moneys  arising  and  to 
arise  from  the  several  district-rates  in  and  for  the  whole  of  the  separate 
sewerage  districts  within  the  limits  of  their  commission. 

6.  The  sum  of  200,0002.  was  borrowed  for  the  purpose  of  the  main 
drainage  of  the  metropolis,  but,  instead  of  applying  the  same  to  that 
purpose,  the  Commissioners  expended  it  in  the  local  drainage  of  certain 
parishes  within  the  limits  of  their  commission. 

7.  The  parish  of  St  Giles  Camberwell,  prior  to  and  until  the  passing 
of  The  Metropolis  Management  Act,  1855,  formed  part  of  one  of  the 
sewerage  districts  or  levels  within  the  limits  of  the  Metropolitan  Com* 
mission  of  Sewers,  called  The  Surrey  and  Kent  Sewerage  District, 
which  comprised  the  following  parishes  and  parts  of  parishes  [nineteen 
were  stated]. 

8.  Prior  to  the  passing  of  The  Metropolis  Management  Act,  1855, 
*2371  ^^^^^  ^^  ^^^  expended  by  the  ^Metropolitan  Commissioners  of  ' 

^  Sewers  for  local  drainage  in  those  parishes  and  parts  of  parishes 
comprised  in  The  Surrey  and  Kent  Sewerage  District,  67,000/.,  part  of 
the  sum  of  200,0002.  Of  this  sum  of  67,0002.  only  5192.  was  expended 
in  ^e  parish  of  St.  Giles  Camberwell,  and  the  residue  of  the  sum  of 
67,0002.  was  expended  in  other  parishes  forming  part  of  The  Surrey 
and  Kent  Sewerage  District,  and  the  parish  of  St.  Giles  Camberwell 
did  not  nor  will  receive  any  benefit  from  such  expenditure,  or  from  any 
part  of  the  200,0002.,  beyond  the  sum  of  6192.  (except  in  so  far  as  it 
receivfis  benefit  as  stated  in  the  18th  paragraph  of  this  case),  from  the 
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generally  improved  drainage  of  The  Sarrey  and  Kent  Sewerage  Dis- 
trict consequent  on  the  expenditure  of  the  sum  of  67,000/. 

9.  The  Metropolitan  Board  of  Works  did  not  apportion  the  whole  of 
the  sum  of  200,0007.  among  all  the  parishes  within  the  limits  of  the 
Metropolitan  Commission  of  Sewers,  but  did  apportion  the  sum  of 
GlfiOOl.  among  the  several  parishes  comprised  in  the  Surrey  and  Kent 
Sewerage  District  according  to  the  rateable  value  of  the  property  in 
such  parishes  respectively,  and  not  according  to  the  proportion  of  such 
sum  of  67,000{.  expended  in  such  parishes  respectively,  or  to  the  benefit 
derived  by  such  parishes  respectively  from  such  expenditure.  The 
amount  charged  by  such  apportionment  upon  the  parish  of  St.  Giles 
Camberwell  (including  the  sum  of  519Z.)  was  90002.  and  interest 
thereon,  to  be  paid  by  twenty  yearly  instalments  of  790{. 

10.  At  a  meeting  of  the  Metropolitan  Board  of  Works  held  on  the 
3d  December,  1858,  it  was  resolved  that  the  Board  should  in  the  then 
ensuing  Session  of  Parliament  apply  for  statutory  powers  to  re-appor- 
tion among  the  several  parishes  concerned  the  debt,  in  respect  of  the 
*Bum  of  200,000/.,  according  to  the  actual  benefit  derived  by  1-4,000 
each  parish  from  the  expenditure  thereof,  and  that  it  should  be  '- 
referred  to  a  Committee  of  the  Board  to  consider  and  frame  a  proper 
apportionment  on  that  basis,  and  that  the  same  should  be  submitted  for 
the  approval  of  the  Board. 

11.  On  the  1st  July,  1859,  the  Board  approved  of  and  adopted  the 
apportionment  made  by  the  Committee  on  the  basis  aforesaid,  and  it 
was  resolved  by  the  Board  that  in  the  bill  which  was  then  about  to  be 
brought  into  Parliament  by  them,  for  amending  The  Metropolis  Manage- 
ment Act,  1855,  the  sum  of  200,000/.  should  oe  charged  on  the  several 
parishes  and  districts  in  the  proportions  therein  mentioned,  and  the  sum 
of  1074/.  6«.  lOd.  (including  the  said  sum  of  519/.)  was  therein  charged 
on  and  apportioned  to  the  parish  of  St.  Giles  Camberwell  as  the  amount 
chargeable  thereon  in  respect  of  the  benefit  derived  by  the  parish  from 
the  expenditure  of  the  sum  of  200,000/. 

12.  The  bill  for  amending  the  Metropolis  Management  Act,  1855, 
was  afterwalrds  brought  into  Parliament  by  the  Board  for  the  purpose 
(among  others)  of  charging  the  sum  of  200,000/.  on  the  several  par- 
ishes and  districts  in  the  proportions  last  aforesaid,  and  of  charging  the 
sum  of  1074/.  6«.  lOd.  on  the  parish  of  St.  Giles  Camberwell,  and  in 
the  schedule  to  the  bill  the  sum  of  1074/.  6«.  lOd.  was  inserted  against 
the  parish  as  the  sum  to  be  charged  thereon,  but  the  clauses  in  the  bill 
for  the  re-apportionment  of  the  debt  never  passed  into  law. 

13.  For  the  purposes  of  this  case,  and  of  the  rate,  the  sum  of 
1074Z.  6«.  10(f.  may  be  taken  to  represent  the  whole  benefit  received 
directly  and  indirectly  by  the  *parish  of  St.  Giles  Camberwell  r^oQo 
from  the  expenditure  of  the  sum  of  200,000/.    .  L  ^^ 

14.  In  consequence  of  the  vestry,  of  St.  Giles  Camberwell  refusing  to 
obey  the  precept  of  the  Metropolitan  Board  of  Works,  requiring  them 
to  pay  the  amount  assessed  upon  them,  the  Board  did,  on  the  8d  May, 
1861,  appoint  the  respondents  Collins  and  Howell  to  make,  and  they 
aecordingly  made  a  rate  on  the  parish  of  St.  Giles  Camberwell  for  the 
sum  or  instalment  of  790/.,  which  is  the  rate  appealed  against. 

15.  The  appellants  contend  that  the  Board  ought  either  to  have 
apportioned  and  charged  the  whole  of  the  sum  of  200,000/.  amongst  all 
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the  parishes  comprised  ▼ithin  the  imits  of  the  Metropolitan  Commis- 
sioners of  Sewers  at  the  time  of  the  expiration  of  stat.  11  &;  12  Yict. 
c.  112,  according  to  the  rateable  valne  of  the  property  in  sach  parishes 
respectively,  or,  if  the  Surrey  and  Kent  Sewerage  District  was  charge- 
able with  and  liable  to  pay  the  sum  of  67,000Z.  charged  bj  the  Board 
on  the  district,  that  the  Board,  in  apportioning  the  amount  of  the  sum 
of  67,0002.  amongst  the  respective  parishes  comprised  in  the  district, 
had  power,  under  sects.  170  and  181  of  the  Metropolis  Management 
Act,  1855,  to  apportion  and  ought  to  have  apportioned  the  amount,  not 
only  according  to  the  rateable  value  of  the  property  in  the  respective 
parishes  comprised  in  the  district,  but  also  to  the  benefit  received  by  the 
respective  parishes  from  the  expenditure  of  the  sum  of  67,000/. 

It  was  agreed  that  the  Court  should  have  power  to  alter  or  amend  the 
rate. 

The  questions  for  the  opinion  of  the  Court  were,  Whether  the  rate  so 
made  by  Collins  and  Howell  was  valid. 

MAffi  ^Whether,  assuming  it  to  be  a  valid  rate,  the  Board  had  the 
•J  power  to  apportion  or  now  had  the  power  to  reapportion  the 
amount  of  67,000{.  among  the  parishes  comprised  in  the  Surrey  and 
Kent  Sewerage  District,  according  to  the  benefit  received  by  the  respec- 
tive parishes  from  the  expenditure  of  that  sum,  or  to  apportion  or  reap- 
portion the  sum  of  200,0002.  amons  all  the  parishes  wnich  at  the  time 
of  the  expiration  of  stat.  11  k  12  Vict.  c.  112,  were  within  the  limits 
of  the  Metropolitan  Commission  of  Sewers,  according  to  the  rateable 
value  of  the  property  in  such  parishes  respectively. 

The  Metropolis  Sewers  Act,  11  &  12  Vict.  c.  112. 

Sect.  34  directed  the  Commissioners  to  form  separate  sewerage  dis- 
tricts, having  regard  to  the  nature  of  the  ground,  the  main  lines  of 
sewers,  and  to  the  equal  benefit  as  far  as  may  be  of  all  lands  and  build- 
ings comprised  in  such  districts. 

Sect.  76  empowered  the  Commissioners  to  levy  on  each  separate  sew- 
erage district  a  separate  rate  to  be  called  *'  The  district  sewers  rate," 
for  the  apportioned  part  of  the  general  expenses  of  the  commission  and 
for  the  expenses  incurred  for  the  special  benefit  of  the  district,  and 
concluded  with  a  proviso  ''  that  where  in  any  separate  sewerage  district 
any  property  is  by  law  or  by  the  practice  of  the  existing  commissions  or 
Commissioners  of  Sewers  entitled  to  exemption,  wholly  or  partially, 
from,  or  to  any  reduction  or  allowance  in  respect  of  the  sewers-rate,  the 
Commissioners  shall  in  making  the  district  sewers-rate  observe  and  allow 
such  exemption,  reduction,  or  allowance." 

The  Metropolis  Management  Act,  1855,  18  &;  19  Vict.  c.  120. 
♦2411  *Sect.  170.  "The  Metropolitan  Board  of  Works  shall  from 
-'  time  to  time  ascertain  and  assess  upon  the  city  of  London  and 
the  other  parts  of  the  metropolis  the  sums  which  in  their  judgment 
ought  to  be  charged  upon  the  said  city  and  such  other  parts  respectively 
for  defraying  the  expenses  of  the  said  Board  in  the  execution  of  this 
Act,  having  regard  to  the  annual  value  of  the  property  in  the  several 
parts  of  the  metropolis,  and  having  regard,  in  the  case  of  expenditure 
on  works  of  drainage,  to  the  benefit  derived  from  such  expenditure  by 
the  several  parts  of  the  metropolis  aifected  thereby ;  and  any  such  sum 
may  be  so  assessed  wholly  or  in  part  in  respect  of  expenses  already 
incurred  or  of  expenses  to  be  thereafter  incurred ;  and  for  the  purposes 
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of  sucli  assessment  the  annual  yaloe  of  the  property  in  such  several 
parts  shall  be  estimated  according  to  the  estimate  or  basis  on  which  the 
county  rate  is  assessed,  or,  where  there  is  no  such  county  rate,  accord- 
ing to  a  like  estimate." 

Sect.  172.  *'For  obtaining  payment  of  the  sums  so  assessed  upon 
the  city  of  London,  and  the  parishes  mentioned  in  Schedules  (A.)  and 
(B.)  to  this  Act,  the  said  Board  shall  issue  precepts  under  their  seal 
requiring  payment  thereof  to  their  treasurer,  &c.,  .  .  .  and  every  such 
precept  for  any  sum  assessed  upon  any  parish  mentioned  in  Schedule 
(A.)  to  this  Act  shall  be  directed  to  the  vestry  thereof;  &c." 

Sect.  174.  All  sums  which  any  vestry  or  district  Board  may  be  re- 
quired to  pay  by  such  precepts  "  shall  be  raised  in  like  manner  as  if  the 
ume  were  required  by  the  said  vestry  or  Board  for  defraying  the  ex- 
penses of  such  vestry  or  Board,  in  the  execution  of  their  powers  and 
duties  under  this  Act  in  relation  to  the  sewerage  of  their  parish  or 
district." 

*Sect.  181.  ^'Notwithstanding  the  determination  or  expira-  r^oAo 
Hon  of"  Stat.  11  4;  12  Vict.  c.  112,  "ail  mortgages,  annuities,  »-  ^^ 
securities,  and  other  debts  and  liabilities  which  at  or  immediately  before 
BDch  determination  or  expiration  may  be  a  charge  on  or  payable  out  of 
all  or  any  of  the  rates  authorized  to  be  levied  thereunder  shall  continue 
in  full  force  and  be  a  charge  on  the  districts  or  parts  in  which  such 
rates  would  have  been  authorized  to  be  levied  in  case  such  Act  had  con- 
tinued in  force,  &c. ;  and  the  sums  from  time  to  time  becoming  payable 
under  or  required  for  payment  of  the  said  mortgages,  annuities,  securi- 
ties, debts,  and  liabilities  shall  be  raised  by  the  Metropolitan  Board  of 
Works  in  such  districts  or  parts  in  like  manner  as  the  expenses  of  such 
Board  in  the  execution  of  this  Act." 

The  Metropolis  Management  Amendment  Act,  1862,  25  &  26  Vict, 
c.  102,  s.  5,  repeals  sect.  170  of  stat.  18  k  19  Vict.  c.  120 ;  provided 
that  such  repeal  shall  not  affect  any  act,  matter,  or  thing  done  under 
fitat.  18  k  19  Vict.  c.  120,  or,  except  as  therein  specially  provided,  the 
rights  or  liabilities  of  any  district  or  part  under  sect.  181  of  that 
statute. 

The  case  was  argued,  in  Hilary  Term,  January  18th,  before  CocK- 
BUBK,  C.  J.,  and  Blackburn,  J. :  Crompton,  J.  left  the  Court  at  the 
conclusion  of  the  argument  for  the  respondents.  The  arguments  sufS- 
ciently  appear  from  the  judgment  of  the  Court. 

Liuh  {Raymond  with  him),  for  the  respondents. — On  the  first  ques- 
tion he  referred  to  The  Metropolis  Sewers  Act,  11  &  12  Vict.  c.  112,  ss. 
34,  76,  80,  81,  106 ;  The  Metropolis  Management  Act,  1855,  18  k  19 
Vict.  c.  120,  ss.  161,  164,  170,  172,  174,  180,  181 ;  The  Metropolis 
Management  Amendment  Act,  1862,  25  &  26  Vict.  c.  102,  *s.  r*243 
5 ;  Rex  v.  The  Commissioners  of  Sewers  for  the  Tower  Hamlets,  ^ 
9  B.  4  C.  617  (E.  C.  L.  R.  vol.  17),  The  Metropolitan  Board  of 
Works  V.  The  Vauxhall  Bridge  Company,  7  E.  4;  B.  964  (E.  C.  L.  R. 
▼oL  90),  Reg.  V.  Head,  3  B.  &  S.  419  (E.  C.  L.  R.  vol.  118),  Ex  parte 
The  Vestry  of  St.  Marylebone,  22  Justice  of  the  Peace  790,(a)  cited 
in  The  Metropolis  Management  Acts,  by  Woolrych,  p.  134,  note  (c). 

(a)  Tbe  Coart  of  Qqmii'i  B«nch  reftaied  to  iiiao  •  certiorari  to  bring  up  an  order  of  asMSi- 
nnt  made  nnder  lect  170  of  stat  18  A  19  Viet  e.  120,  and  tbe  precept  iiived  pursnant  thereto, 
tbe  i^Bsd  of  the  application  being  that  the  parish  on  whioh  tbe  assessment  was  made  derired 
no  benefit  from  a  part  of  the  expenditnre  included  in  it  See  now  stat  25  M  20  Vict  e.  103, 
■  -  •  *."*-,-:•*'»  ^ipr  assessments. 
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On  the  second  question  he  referred  to  the  appeal  dauses,  sects.  04, 
95,  96,  of  Stat.  11  &  12  Vict,  c.  112 ;  sects.  161,  211,  of  stat.  18  k  19 
Vict.  c.  120. 

Bovill  {Holl  with  him),  for  the  appellants,  referred  to  stats.  11  &  12 
Vict.  c.  112,  s.  76,  18  &  19  Vict.  c.  120,  ss.  170,  180,  181,  Schedules 
(A.)  and  (B.);  Rex  v.  The  Commissioners  of  Sewers  for  the  Tower 
Hamlets,  9  B.  &  G.  517  (E.  G.  L.  R.  vol.  17),  The  Metropolitan  Board 
of  Works  V.  The  Vauxhall  Bridge  Gompany,  7  E.  &  B.  964,  982-3  (E. 
C.  L.  R.  vol.  90),  Howell  v.  The  London  Dock  Gompanj,  8  E.  &  B. 
212  (E.  G.  L.  R.  vol.  92).  Our.  adv.  vuU. 

Blackburn,  J.,  now  delivered  the  judgment  of  the  Court. — This  ia  a 
case  stated  on  appeal  against  a  rate  made  by  the  respondents,  Collins 
and  Howell,  by  virtue  of  an  appointment  made  by  the  Metropolitan 
Board  of  Works  under  the  168th  section  of  The  Metropolis  Manage- 
*2441  ^^^^  -^^^  ^^  ^  ^^  Vict.  c.  120,  "^in  consequence  of  the  default 
^  of  the  vestry  of  St.  Giles  Camberwell  topay  the  amount  required 
by  a  precept  of  the  Metropolitan  Board  of  Works.  It  appears  from 
the  statements  in  the  case  that  the  Metropolitan  Commissioners  of 
Sewers  had,  whilst  acting  under  stat.  11  &  12  Victi  c.  112,  borrowed 
the  sum  of  200,0002.  Out  of  this  sum  they  had  expended  67,0002.  on 
drainage  works  for  the  benefit  of  The  Surrey  and  Kent  Sewerage 
District.  That  district  had  been  formed  by  them  under  the  powers 
given  in  the  84th  section  of  stat.  11  k  12  Vict.  c.  112.  The  district 
comprised  nineteen  difierent  parishes  and  parts  of  parishes,  as  is  stated 
in  the  seventh  paragraph  of  the  case.  On  the  passing  of  The  Metro- 
polis Management  Act,  the  Metropolitan  Board  had  to  provide  for  the 
payment  of  the  liabilities  of  the  Metropolitan  Commissioners  of  Sewers. 
The  Metropolis  Management  Act,  18  k  19  Vict.  c.  120,  s.  181,  directs 
that  the  money  necessary  to  discharge  the  liabilities  of  the  Metropolitan 
Commissioners  of  Sewers  should  be  raised  in  like  manner  as  the  ex- 
penses of  the  Board ;  and  sect.  170  directs  how  those  expenses  of  the 
Board  are  to  be  assessed.  The  Metropolitan  Board,  acting  under  these 
sections,  have  apportioned  this  sum  of  67,0002.  amongst  the  several 
parishes  comprised  in  The  Surrey  an(l  Kent  Sewerage  District,  and  it 
is  not  disputed  that  this  was  the  correct  course  to  take.  But  it  appears 
from  the  statement  of  the  case,  in  paragraph  9,  that  the  Metropolitan 
Board  apportioned  it  amongst  the  several  parishes  comprised  in  that 
district  according  to  the  rateable  value  of  the  property  in  such  parishes 
respectively,  and  not  according  to  the  proportion  of  the  sum  of  67,0002. 
expended  in  such  parishes  respectively,  or  to  the  benefit  derived  by  such 
*W^1  parishes  respectivelv  from  the  expenditure ;  and,  following  *this 
-'  principle,  the  sum  charged  on  the  parish  of  St.  Giles  Camberwell, 
in  which  the  appellants'  property  lies,  is  9000Z.  It  further  appears 
from  the  case  (paragraphs  8  and  13),  that  the  actual  expenditure  for 
works  locally  situate  within  that  parish  was  only  5192.,  and  that  the 
whole  benefit  derived  directly  and  indirectly  by  the  parish  from  the 
whole  expenditure  on  drainage  works  amounts  to  a  sum  much  less  than 
90007.,  and  which,  for  Uie  purposes  of  the  case,  is  by  paragraph  18  to 
be  assumed  to  be  10742.  6s.  lOd. 

The  contention  of  the  appellants  is  stated  in  the  15th  paraj^aph.  It 
is  that  the  Board  ought  to  nave  apportioned  the  amount,  having  regard 
not  only  to  the  rateable  value  of  the  property  in  the  respective  paruhes 
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comprised  in  the  district,  bat  also  to  the  benefit  received  by  the  respec* 
tire  parishes  by  the  expenditure ;  and  if  they  are  right  in  this  conten- 
tion, no  doubt  the  sum  which  has  been  assessed  on  the  parish  is  very  con- 
siderably larger  than  it  ought  to  have  been,  and  their  counsel  before  us 
srgaed  that  uie  rate  was  in  consequence  bad  upon  appeal. 

The  contention  on  the  part  of  the  respondents  is,  that  the  Board  had 
no  power,  or,  at  all  events,  were  under  no  obligation,  to  enter  into  such 
an  inquiry,  and  that  no  appeal  waa  given  against  the  apportionment  by 
the  Board,  which,  even  if  based  on  a  wrons  principle,  was  final. 

This  Court  is  called  upon  to  determine  judicially  whether  the  rate  made 
is  a  valid  rate  or  not,  which  is  the  first  question  asked  in  the  case. 

Mr.  JBainllj  as  counsel  for  the  appellants,  pointed  out  that  in  sect.  170 
of  The  Metropolis  Management  Act,  18  k  19  Vict.  c.  120,  the  Metro- 
politan Board  were  directed,  in  apportioning  the  expenses  of  the  Boaird 
*among8t  the  different  parts  of  the  metropolis,  to  have  regard  to  r-i^oia 
the  annual  value  of  the  property  in  the  several  parts  of  the  me-  ■- 
tropolis ;  and  also,  in  the  case  of  expenditure  on  works  of  drainage,  to 
the  benefit  derived  from  such  expenditure  by  the  several  parts  of  the 
metropolis  affected  thereby ;  but  he  chiefly  relied  on  the  argument  that 
according  to  the  old  law  of  sewers  the  sewers-rate  was  to  be  only  on 
those  deriving  benefit  from  the  sewers,  and  he  relied  on  the  extraju- 
dicial opinion  delivered  in  The  Metropolitan  Board  of  Works  v.  The 
Yaaxhail  Bridge  Company,  7  E.  &  B.  964, 982-8  (E.  C.  L.  B.  vol.  90), 
as  an  authority  that  under  The  Metropolitan  Sewers  Act,  11  k  12  Vict, 
c.  112,  the  effect  of  the  proviso  at  the  end  of  sect.  76  was  to  preserve 
this  old  principle,  which,  according  to  the  same  authority,  extended  so 
far  that  in  making  a  sewers-rate  the  amount  to  be  imposed  on  each 
property  should  be  apportioned  to  the  benefit  derived  by  that  property 
from  the  expenditure. 

Mr.  Jjushj  in  support  of  the  rate,  denied  that  the  old  rule  of  sewers 
law  was  that,  in  making  a  sewers-rate,  different  owners  were  to  be  as- 
sessed according  to  the  proportion  of  benefit  derived  by  their  respeo- 
ti?e  properties.  He  admitted  that,  according  to  the  old  law,  no  person 
could  be  assessed  in  respect  of  property  which  derived  no  benefit  at  all 
from  the  works,  and  also  that  the  Commissioners  of  Sewers  might,  and 
according  to  Rex  v.  The  Commissioners  of  Sewers  for  the  Tower  Ham- 
lets, 9  B.  &  C.  617  (E.  C.  L.  R.  vol.  17),  ought  to,  divide  the  limits  of 
their  commission  into  districts  or  levels  so  laid  out  that  every  part  of 
each  district  or  level  should  receive  some  benefit  from  the  drainage  works 
constructed  for  it,  but  he  ^contended  that  all  rates  on  the  inha-  ri^n^l 
bitants  of  a  level  were  to  be  made  equally  on  all  the  inhabitants  ^ 
of  such  level.  In  the  170th  section  of  The  Metropolis  Management 
Act,  the  words,  the  "  several  parts  of  the  Metropolis,"  were,  accord- 
ing to  his  contention,  to  be  understood  as  meaning  the  several  levels 
or  districts  in  the  metropolis.  And  he  contended  that  when  the  Com- 
missioners of  Sewers,  acting  under  stat.  11  k  12  Vict.  c.  112,  s.  84,  had 
formed  a  sewerage  district  such  as  the  Surrey  and  Kent  Sewerage  Dis- 
trict, that  waa  in  the  place  of  a  district  or  level  properly  set  out  under 
the  old  commissions  of  sewers  ;  and  that  all  rates  to  be  imposed  on  the 
inhabitants  of  that  district  must  be  imposed  equally  on  all  the  inhabit- 
ants, according  to  the  value  of  their  property,  without  inquiring  whether 
the  amount  of  benefit  derived  by  the  several  properties  was  equal  or 
B.  a  s.  VOL.  VI. — 10 
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not.  He  did  not  dispute  that  the  extrajadieial  opinion  given  in  The 
Metropolitan  Board  of  Works  v.  The  Yauxhall  Bridge  Company,  7  £.  ft 
B.  964,  982-3  (E.  C.  L.  R.  vol.  90),  was  adverse  to  this  argument,  but 
eontended  that  the  opinion  there  given  had  been  given  without  safficiently 
considering  that  it  threw  upon  those  imposing  a  rate  the  task  of  ascer- 
taining what  was  the  separate  benefit  derived  by  every  property  within 
the  district  from  the  works — a  task  it  would  be  quite  impracticable  for 
them  to  perform,  and  which  had  never  been  laid  upon  them.  He  con* 
tended  that  the  opinion  there  expressed  was  inconsistent  with  what  is 
said  in  Rex  v.  The  Commissioners  of  Sewers  for  the  Tower  Hamlets. 
9  B.  &  C.  517  (E.  C.  L.  R.  vol.  17),  and  in  Reg.  v.  Head,  3  B.  &  S.  4ld 
(B.  C.  L.  R.  vol.  113) ;  that  it  was  extrajudicial,  and  consequently  not 
*2481  ^i'^^^^S  upoQ  i>0«  *He  further  contended  that  the  objection,  if 
-I  valid,  could  not  be  raised  on  appeal. 

On  the  whole  we  think  that  Mr.  ZtisA's  arrament  must  prevail. 
Though  we  are  not  bound  by  the  opinion  expressed  in  The  Metropolitan 
Board  of  Works  v.  The  Yauxhall  Bridge  Company,  7  E.  &  B.  964, 982-3 
(E.  C.  L.  R.  vol.  90),  inasmuch  as  it  was  extrajudicial,  the  respect  we 
feel  for  its  authority  makes  us  reluctant  to  decide  in  opposition  to  it. 
But  we  are  not  prepared  to  hold  that  the  Metropolitan  Board  were 
bound  to  enter  into  an  inquiry  as  to  the  amount  of  benefit  derived  by 
the  different  parochial  divisions  comprised  within  the  sewerage  district : 
the  boundaries  of  the  parishes  were  originally  fixed  without  any  refer- 
enoe  whatever  to  the  levels  or  drainage  of  the  district.  If,  therefore, 
the  mode  of  apportionment  was  wrong,  it  must  be  because  the  inquiry 
ought  to  extend  to  the  amount  of  benefit  derived  by  each  different 
street,  or  even  each  different  house,  within  the  district,  an  inquiry  for 
which  no  machinery  is  provided.  We  find  no  authority  before  The 
Metropolitan  Board  of  Works  v.  The  Yauxhall  Bridge  Company,  7  £. 
k  B.  964  (E.  C.  L.  R.  vol.  90),  in  which  such  an  inquiry  was  thought 
to  be  required ;  and  we  do  not  think  that  the  Metropolitan  Board  were, 
at  all  events,  bound  to  make  such  an  inquiry. 

It  is,  on  this  view  of  the  case,  unnecessary  to  inquire  whether  an  ap- 
peal on  such  a  ground  as  the  present  can  or  cannot  be  maintained. 

On  the  ground  above  indicated  we  answer  the  first  question  in  the 
case  and  that  only.    We  are  of  opinion  that  this  rate  is  a  valid  rate. 

Judgment  for  the  respondents. 


*EJ;NT0N,  Appellant,  HART,  Respondent.     Feb.  8.    [*249 

1  ^  2  Tf.  4,  c.  32,  9,  30.— TVetpoft  in  search  of  game. — Information. — Trupaas  by 

balloon, 

L  Stat  1  A  2  W.  4,  e.  32,  s.  80,  whioh  impofea  a  penalty  for  trupMi  ia  learoh  or  putvit 
of  game,  moana  in  March  or  partntt  of  live  game 

2.  A.  standing  on  hia  own  land,  a  pheaiaat  roM  np  on  it,  and  flow  to  Iho  dote  of  B.  A.  firad 
a  gvn  and  a tmok  It  whilo  orer  that  oloie,  whorenpon  tho  hird  feU  doad,  and  A.  ontarad  aad 
piekad  it  up :  Held,  that  thia  wai  not  a  trespaaa  in  aeareh  or  pvrniit  of  game  within  atat  1 
A  2  W.  4,  0.  82,  a.  80,  unlees  the  faeta  were  anoh  ai  to  show  that  the  firing  at  the  bird,  the 
entry  on  the  oloie  of  B.,  and  the  picking  vp  of  the  bird,  all  formed  part  of  one  oontiBBOoi 
traofaetion. 

3.  guerre,  whether  it  ii  a  tiaapaai  to  pan  over  land  in  a  balloon  f 
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Gasb  stated  under  stat.  20  k  21  Vict.  c.  48. 

At  a  Petty  Sessions  of  the  Peace,  holden  at  Ashford,  in  the  conntj 
of  Kent,  an  information  was  exhibited  by  the  appellant  against  the 
respondent  for  having,  on  the  1st  October,  1864,  unlawfully  committed 
a  trespass  by  being  in  the  daytime  upon  certain  land  in  the  possession 
and  occupation  of  Henry  Tappenden,  in  search  of  game,  without  the 
license  or  consent  of  the  owner  of  the  land  or  of  any  other  person  hav- 
ing the  right  to  authorize  him,  &c.,  contrary  to  the  statute. 

On  the  hearing^of  the  case  the  appellant  on  his  oath  stated,  "  I  am 
under-keeper  to  Sir  Richard  Tufton,  Bart. ;  on  the  1st  October  last, 
about  half-past  ten  in  the  morning,  the  respondent  was  out  shooting. 
He  shot  a  cock  pheasant  and  it  felt  on  Mr.  Tappenden's  field  belongin'g 
to  Sir  Richard  Tufton ;  he  went  and  fetched  the  bird  himself,  taking  his 
dog  and  gun  with  him ;  the  respondent  was  on  his  own  land  when  he 
shot  the  pheasant,  and  it  rose  off  his  land.  The  pheasant  was  dead 
vhen  the  respondent  picked  it  up,  and  it  lay  upon  its  back."  When 
the  respondent's  solicitor  was  addressing  *tne  Court,  the  chair-  r^ncA 
man  reeled  the  appellant  and  asked  nim  whether,  when  the  ^ 
respondent  shot  the  pheasant,  it  was  or  was  not  in  the  air  over  the  land 
belonging  to  Sir  Richard  Tufton.  The  appellant  replied  that  it  was, 
and  fell  a  considerable  distance  within  his  boundary.  The  respondent's 
solicitor  objected  to  the  question  being  put  after  the  appellant  had 
heard  the  opening  of  the  respondent's  case,  and  contenaed;  First, 
That  no  trespass  within  the  meaning  of  stat.  1  &  2  W.  4,  c.  82,  s.  80, 
had  been  committed,  as  the  pheasant  rose  off  the  respondent's  land  and 
the  respondent  was  upon  his  own  land  when  he  shot  the  bird.  Second, 
That  the  80th  section  of  the  Act  did  not  apply  to  game  when  dead. 
Having  heard  the  evidence  of  the  appellant  and  the  argument  of  the 
respondent's  attorney,  the  justices  dismissed  the  case  on  the  grounds 
that,  as  the  pheasant  was  raised  off  the  respondent's  land  and  shot  by 
him  while  he  was  upon  his  own  land,  the  mere  act  of  entering  the  land 
for  the  purpose  of  picking  up  the  pheasant,  which  was  then  dead,  was 
not  such  a  trespass  in  pursuit  of  game  as  is  contemplated  by  stat.  1  & 
2  W.  4,  c.  82,  s.  80. 

The  question  for  the  opinion  of  the  Court  was  whether  they  were 
right  in  point  of  law. 

The  case  turned  on  stat.  1  &  2  W.  4,  o.  82,  s.  80,  ^^  And  whereas, 
after  the  commencement  of  this  Act,  game  will  become  an  article  which 
may  be  legally  bought  and  sold,  and  it  is  therefore  just  and  reasonable 
to  provide  some  more  summary  means  than  now  by  law  exist  for  pro- 
tecting the  same  from  trespassers ;  be  it  therefore  enacted,  That  if  any 
person  whatsoever  shall  commit  any  trespass  by  entering  or  being,  in 
the  daytime,  upon  any  land  in  search  or  pursuit  of  game,  &c.,  such 
person  shall,  on  conviction  thereof  before  a  justice  of  the  *peace,  rvoei 
forfeit  and  pay  such  sum  of  money,  not  exceeding  two  pounds,  ^ 
as  to  the  justice  shall  seem  meet,  together  with  the  costs  of  the  convic- 
tion ;  and  that  if  any  persons  to  the  number  of  five  or  more  together 
shall  commit  any  trespass,  &c.,  each  of  such  persons  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  forfeit  and  pay,  &c,  *  *  *  * 
Provided  always,  that  any  person  charged  with  any  such  trespass  shall 
be  at  liberty  to  prove,  by  way  of  defence,  any  matter  which  would  have 
been  a  defence  to  an  action  at  law  for  such  trespass ;  save  and  except 
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that  the  leave  and  license  of  the  occupier  of  the  land  so  trespassed  upon 
shall  not  be  a  sufficient  defence  in  any  case  where  the  landlord,  lessor, 
or  other  person  shall  have  the  right  of  killing  the  game  upon  such  land 
by  virtue  of  any  reservation  or  otherwise,  as  hereinbefore  mentioned ; 
but  such  landlord,  lessor,  or  other  person  shall,  for  the  purpose  of  prose- 
cuting for  each  of  the  two  offences  herein  last  before  mentioned,  be 
deemed  to  be  the  legal  occupier  of  such  land,  whenever  the  actual  occu- 
pier thereof  shall  have  given  such  leave  or  license,"  &c. 

Keane^  for  the  appellant, — The  respondent  committed  a  trespass  by 
entering  upon  land  in  search  of  game  within  stat.  1  &  2  W.  4,  c.  82,  s. 
SO.  [He  cited  Middleton  v.  Oale,  8  A.  &  E.  155  (E.  C.  L.  R.  vol.  35).] 
[Crompton,  J. — This  section  is  directed  against  poaching,  aninst  per- 
sons who  go  upon  the  land  of  others  in  pursuit  of  game,  if  the  bird 
bad  been  wounded  the  case  might  ha?e  been  different,  but  here  the  bird 
was  dead  at  the  time  the  respondent  committed  the  trespass.  Can  a 
person  be  said  to  pursue  or  search  after  dead  same  ?  BiiACKburk,  J. — 
You  must  contend  that  the  enactment  extends  to  game  in  poulterers* 
^^'^sn  ^^^P^*]    ^^  doubt  the  object  of  the  Act  was  to  put  down  ^poach- 

"  -J  ing.  The  sections  beginning  with  sect.  25  relate  to  same  whether 
alive  or  dead.  [He  also  referred  to  sect.  7,  Rex  o.  Marsh,  2  B.  &;  C. 
717  (E.  C.  L.  R.  vol.  9),  and  Loome,  appt.,  Baily,  respt.,  3  E.  &  E.  444 
(E.  C.  L.  R.  vol.  107).]  [Mbllob,  J.— In  the  recital  of  sect.  30  the 
words  ^^for  protecting  the  same  from  trespassers"  refer  to  ^^game,"  not 
the  article  for  sale.  Crompton,  J. — I  am  strongly  of  opinion  that  this 
branch  of  the  statute  refers  to  live  game,  though  the  preceding  sections 
refer  also  to  dead  game.]  In  Morden,  appt.,  Jrorter,  respt.,  7  C.  B.  N. 
S.  641,  648-650  (E.  C.  L.  R.  vol.  97),  Williams,  J.,  comments  on  sects. 
80,  46,  as  showing  that  the  framers  of  the  Act  contemplated  the  same 
sort  of  trespass  in  both  sections;  and  ^^game"  must  be  understood  as 
used  in  the  latter  section  in  the  same  sense  as  in  the  former.  [Black- 
burn, J. — The  proviso  in  sect.  80  shows  that  that  section  refers  to  live 
fame.  Mellor,  J. — Suppose  the  pheasant  had  fallen  on  the  highway.] 
n  Reg.  V.  Pratt,  4  E.  &  B.  860  (E.  C.  L.  R.  vol.  82),  it  was  held  that 
a  conviction  under  sect.  30  was  supported  by  evidence  of  the  defendant 
having  while  standing  on  a  public  road,  sent  a  dog  into  an  adjoining 
cover  in  the  occupation  of  B.,  and  shot  at  a  pheasant  which  flew  across 
the  road  without  killing  it.  [Blackburn,  J. — Yes,  but  the  ratio  deci- 
dendi was  that  the  road  on  which  the  respondent  stood  when  he  fired 
was  also  the  soil  and  freehold  of  B.  That  case  raises  the  old  query  of 
Lord  Ellenborough  as  to  a  man  passing  over  the  land  of  anoUier  in  a 
balloon :  he  doubted  whether  an  action  of  trespass  would  lie  for  it(a) 
I  understand  the  good  sense  of  that  doubt,  though  not  the  legal  reason 
of  it.  Here  the  justices  do  not  find  whether  the  pheasant  was  shot  over 
itafio-x  the  land  where  it  was  picked  up.]    In  Osbond,  *appt.,  Meiidows, 

^^^^  respt.,- 12  C.  B.  N.  S.  10  (E.  C.  L.  R.  vol.  104),  where  the 
respondent,  being  on  land  over  which  he  had  the  right  of  shooting,  shot 
H  pheasant  which  was  on  the  ^ound  in  an  adjoining  close  over  which 
another  person  had  the  exclusive  right  of  shooting,  and  went  into  that 
close  and  picked  it  up,  it  was  held  a  trespass  in  search  or  pursuit  of 
game.     [Blaci;burn,  J. — ^In  that  case  th^  Court  held  that  taking  the 

(a)  HLf  Lordship  probably  allndM  to  Plokoring  «.  Rudd,  4  Camp.  219,  220-1 ;  1  Staik.  i%, 
M  (B.  C.  L.  R.  ToL  2).    See  Bropm'f  Mul  884»  4th  od. 
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whole  of  the  transaction  together  the  respondent  was  within  sect.  80 ; 
the  shooting  the  bird  and  goinst  upon  the  close  to  pick  it  up  being  one 
transaction ;  bat  I  am  not  satisned  with  that  reasoning.  It  amounts  to 
tbisy  that  there  was  evidence  for  the  jury  to  consider  whether  the  pick- 
ing up  the  bird  was  part  of  the  same  transaction  as  the  shooting  it :  but 
"here  the  following  and  picking  up  the  dead  bird  does  not  show  that  the 
respondent  intended  to  shoot  on  his  neighbour's  land.  Crompton,  J. — 
The  information  here  charges  the  respondent  with  committing  a  trespass 
^m  search  of  game/'  how  can  his  personal  entry  on  land  in  search  of 
the  dead  bird  be  connected  with  the  act  of  shooting  or  be  taken  as  part 
of  it?]  The  whole  transaction  was  one  act.  The  words  in  the  statute 
arc  '^in  search  or  pursuit  of  game."  Now  ^^  search"  and  ^'  pursuit"  are 
different  things.  A  man  can  only  **  pursue"  living  game,  but  he  may 
"search"  for  dead  game.  Here  the  information  is  for  the  latter;  in 
Osbond,  appt.,  Meadows,  respt.,  it  was  for  the  former. 

DewmaUj  for  the  respondent. — [Blaceburk,  J. — We  have  not  the 
least  doubt  that  in  this  section  the  words  '^  in  search  or  pursuit  of  game" 
mean  of  **  living"  game.  The  only  question  is  that  raised  by  OsboAd, 
tppt.,  Meadows,  respt.]  In  that  case  the  firing  and  pursuit  *were  r^to^ 
fairly  taken  as  one  act ;  here  it  is  not  so.  The  real  question  is,  '- 
were  the  justices  hound  to  convict  on  this  evidence  ?  [He  was  then 
stopped.] 

Keancy  in  reply .^The  justices  had  no  right  to  direct  their  attention 
solely  to  the  fact  of  the  respondent's  entry  on  the  land,  and  to  dismiss 
from  their  consideration  the  circumstances  that  the  bird  was  game,  that 
it  was  killed  by  a  shot  from  the  respondent,  and  that  the  shot  was  fired 
over  the  land  of  another  person.  [BLACEBURir,  J. — There  may  be 
cases  where  "  pursuit"  and  '*  search'  are  not  synonymous,  but  this  is 
not  one  of  them.l 

Blackburn,  J. — The  justices  were  right  on  the  point  which  they 
have  stated  for  our  consideration,  and  also  in  confining  in  the  manner 
they  have  done  the  question  put  to  us. 

The  80th  section  of  stat.  1  &  2  W.  4,  c.  82,  enacts,  ^'  If  any  person 
whatsoeyer  shall  commit  any  trespass  by  entering  or  being,  in  the  day- 
time, upon  any  land  in  search  or  pursuit  of  game,  &c.,  such  person  shall, 
on  conviction  thereof,  &c.,  forfeit  and  pay,'  &;c.,  and  then  comes  a  pro- 
viso to  remove  a  doubt,  if  any  could  exist :  ^*  Provided  always,  that  any 
person  charged  with  any  such  trespass  shall  be  at  liberty  to  prove,  by 
way  of  defence,  any  matter  which  would  have  been  a  defence  to  an 
action  at  law  for  such  trespass ;  save  and  except  that  the  leave  and 
license  of  the  occupier  of  the  land  so  trespassed  upon  shall  not  be  a 
sufficient  defence  in  any  case  where  the  landlord,  lessor,  or  other  person 
shall  have  the  right  of  killing  the  game,"  &c. 

Looking  at  the  object  and  spirit  of  this  section  we  *shall  see  rM^f. 
that  it  was  to  prevent  persons  entering  land  in  search  or  pursuit  >- 
of  game  in  the  sense  of  Utfing  game.  I  cannot  think  ^*  game"  in  this 
section  means  game  whether  living  or  dead :  although  in  some  other 
parts  of  the  statute,  as  for  instance  when  it  speaks  of  game  at  a  poul- 
terer's, the  word  ^^  game"  may  properly  mean  dead  game.  In  this  my 
brother  Mellor  agrees  with  me,  and  so  also  does  my  brother  Grompton, 
who  has  left  us  to  go  to  chambers. 

With  respect  to  the  second  question.     No  doubt  the  respondent 
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entered  this  field  without  lawful  authority,  and  therefore  was  a  trespasser. 
It  is  equally  certain  that  he  did  so  in  order  to  pick  up  a  dead  pheasant 
lying  there,  of  which  he  was  in  search,  but  at  the  time  of  his  entry 
upon  the  land  the  bird  was  dead.  -  It  is  endeavoured  to  show  that  he  is 
guilty  under  this  section  from  previous  facts,  viz.,  that  being  shooting 
in  his  own  ground  the  bird  rose  and  flew  over  the  boundary,  that  he 
fired  and  struck  the  bird  when  over  his  neighbour's  land,  for  we  must 
take  it  so.  But  there  can  be  no  difference  between  this  being  the  case 
of  a  bird  in  the  air  and  the  case  of  four-footed  game  running  on  the 
land.  In  some  countries  where  there  are  no  visible  divisions  on  moors 
an  animal  struck  may  run  a  yard  or  two  on  the  other  side  of  a  boundary. 

It  has  been  held  in  Reg.  v.  Pratt,  4  £.  &  B.  860  (E.  C.  L.  R.  vol. 
82),  that  if,  as  here,  a  person  standing  on  his  own  land  sends  a  leaden 
messenger  at  game  on  the  land  of  another  person,  this  is  not  a  trespass 
in  pursuit  of  game.  Then,  however,  it  is  said  the  respondent  entered 
the  land  of  the  other  person  to  pick  it  up,  and  the  case,  consequently, 
comes  within  the  decision  in  Osbond,  appt.,  Meadows,  respt.,  12  C.  B. 
N.  S.  10  (E.  0.  L.  R.  vol.  104). 

^^561  *^<)^9  i^  ^^  ^^^  place,  that  was  a  decision  of  the  Court  of 
-■  Common  Pleas  in  a  case  in  which  no  writ  of  error  could  be 
brought,  and  it  is  therefore  not  binding  on  us,  although  we  would  receive 
it  with  respect,  and  not  dissent  from  it  without  consideration.  But  it 
is  not  necessary  to  enter  into  that,  for  the  facts  are  different  from  the 
present.  There  a  man  shot  a  bird  in  his  neighbour's  dose  and  then 
went  to  fetch  it.  And  as  the  justices  had  some  doubt,  and  the  statute 
was  a  penal  one,  they  did  not  convict.  The  Court  say,  as  I  read  the 
decision,  that  if  the  justices  thought  the  shooting  the  bird  and  the  pick- 
ing it  up  were  all  one  and  the  same  act,  that  it  was  the  pursuit  of  the 
Eme  continued  till  consummated  by  picking  up  the  bird,  they  might 
ve  so  inferred.  It  is  not  necessary  to  say  that  we  would  have  done 
it — ^we  are  not  to  be  understood  as  either  agreeing  with  or  dissenting 
from  their  decision.  But  it  is  consistent  with  the  facts  of  the  present 
case  that  the  respondent  was  astonished  when  he  saw  the  pheasant  fall 
into  his  neighbour's  land,  though  when  that  occurred  he  perhaps  thought 
it  better  to  go  in.  and  take  it  up.  Although  the  justices  ought  to  con- 
sider all  the  facts  of  a  case,  they  are  not  bound  to  draw  from  them  every 
inference  that  micrht  be  drawn.  In  Osbond,  appt..  Meadows,  respt.,  12 
C.  B.  N.  S.  10  (E.  C.  L.  R.  vol.  104),  the  justices  drew  the  conclusion 
that  the  whole  was  part  of  the  same  transaction,  which  the  Court  of 
Common  Pleas  said  they  might  have  drawn.  But  the  question  is,  were 
the  justices  here  right  in  not  drawing  the  inference  ?  Without  saying 
if  they  had  drawn  the  opposite  inference  they  would  have  been  wrong, 
it  is  enough  that  the  question  they  ask  us  is,  not  about  the  pheasant 
*2571  ^^^^'^S  ^^^  ^^^  while  it  was  in  the  air  over  the  neighbour's  *land, 
-'  but  whether  the  entering  the  land  to  pick  up  the  dead  pheasant 
was  a  trespass  within  this  statute.  It  was  a  trespass  but  not  in  pursuit 
of  game,  and  we  cannot,,  as  in  Osbond,  appt.,  Meadows,  respt,  infer 
that  it  was  all  one  act. 

Mbllob,  J.,  concurred. 

Cbompton,  J.,  had  gone  to  Chambers.  Decision  aflirmed. 
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FEATHER,  Suppliant,  v.  The  QUEEN.    Feb.  S. 

LtUvM  patmU  for  tnveniUm, — Drftnee  of  the  eounity. — Petition  of  right, — Actum. 

1.  lMt«ra  patonty  in  tho  nraal  form,  for  an  inrwitioiiy  wberaby,  on  the  prayer  of  the  palentoe, 
the  Crown  of  its  "fpoeial  gnoo»  oertain  knowlodgo,  and  mere  motion/'  grant*  to  him  *'  epeoial 
UooBM,  ftiU  power,  sole  priTilege  and  anthority  to  make,  use,  exereiae  and  rend"  the  inrentioOy 
and  **Wi^oj  the  whole  profit,  benefit,  oommodity  and  advantage  from  time  to  time  eoming, 
growing,  aeeming,  and  ariaing  by  reaaon  of  the  said  inrention,"  and  prohibits  "all  and  every 
person  and  persons,  bodies  politic  and  porporate,  and  all  other  our  snbjeots  whatsooTer,  of  what 
estate,  quality,  degree,  name  or  oondition  soever,"  directly  or  indirectly,  from  making,  using 
or  praetiaing  the  aame  *'  without  the  consent,  license  or  agreement"  of  the  patentee,  with  the 
condition  that  the  patentee  should  supply  articles  of  the  invention  for  the  use  of  the  Crown, 
at  and  upon  such  reasonable  prices  and  terms  as  should  be  settled  by  the  oflleers  of  the  Crown 
reqairing  them ;  and  that  the  letters  patent  should  be  **  taken,  construed  and  adjudged  in  the 
most  favourable  and  beneficial  sense  for  the  l>est  advantage  of"  the  patentee,  do  not  preclude 
the  Crown  from  the  use  of  the  invention  protected  by  the  patent,  even  without  the  assent  of  or 
•ompensation  made  to  the  patentee. 

2.  Supposing  the  law  were  otherwise,  the  remedy  of  the  patentee  would  not  be  by  petition 
of  right,  but  by  action  against  the  ofllcer  of  the  Crown  using  the  invention  protected  by  the 
patent 

Pbtition  of  right,  alleging  that  the  suppliant  was  the  first  and  true 
inventor  of  a  certain  new  manufacture,  namely  of  "  Improvements  in 
the  constmction  *of  ships,  and  in  rendering  ships  and  boats  im-  ri^aco 
pervious  to  shot"  ;  that  by  letters  patent  of  the  26th  November,  I- 
1862,  the  sole  privilege  and  authority  were  granted  to  him  to  make,  use, 
exercise  and  vend  his  said  invention  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  the  Channel  Islands  and  the  Isle  of  Man, 
for  a  term  of  fourteen  years,  &o. ;  that  a  specification  had  been  duly 
filed,  and  afterwards  and  after  stat.  5  &;  6  W.  4,  c.  88,  by  a  disclaimer 
and  memorandum  of  alteration  of  title,  duly  filed  and  enrolled,  the  title 
of  the  invention  was  altered  to  ''  Improvements  in  the  construction  of 
ships  or  vessels;"  that  the  Commissioners  for  executing  the  office  of 
Lord  High  Admiral  of  the  United  Kingdom,  in  the  exercise  of  their 
office  and  on  behalf  of  the  Crown,  infringed  the  patent  right,  that  is  to 
say,  in  the  construction  and  use  of  a  ship  for  the  service  of  the  Crown 
called  The  Enterprise,  to  the  damage  of  the  suppliant  of  10,000{. 

The  Grown,  after  setting  out  the  patent,  specification,  and  disclaimer 
and  memorandum  of  alteration,  demurred  to  the  petition  of  right,  and 
pleaded  some  pleas  which  it  is  unnecessary  to  notice. 

The  patent  was  as  follows.     The  portion  in  brackets  was  disclaimed. 

Victoria,  by  the  grace  of  God,  &c.  To  all  to  whom  these  presents 
shall  come,  greeting :  whereas  Robert  Barnard  Feather,  of  Liverpool, 
merchant,  hath  by  his  petition  humbly  represented  unto  us  that  he  is  in 
possession  of  an  invention  for  improvements  in  the  construction  of  ships 
[and  in  rendering  ships  and  boats  impervious  to  shot],  which  the  peti- 
tioner believes  will  be  of  great  public  utility ;  that  he  is  the  first  and 
true  inventor  thereof,  and  that  the  same  is  not  in  use  by  any  other  per- 
son or  persons  to  the  best  of  his  knowledge  and  belief.  The  petitioner 
^therefore  most  humbly  prayed,  that  we  would  be  graciously  r^ogo 
pleased  to  erant  unto  him,  his  executors,  administrators  and  as-  ■- 
signs,  our  Royal  Letters  Patent  for  the  sole  use,  benefit  and  advantage 
of  his  said  invention  within  our  United  Kingdom  of  Great  Britain  and 
Ireland,  the  Channel  Islands  and  the  Isle  of  Man,  for  the  term  of  four- 
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teen  years,  pursuant  to  the  statute  in  that  case  made  and  provided. 
And  we,  being  willing  to  give  encouragement  to  all  arts  and  inventions 
which  may  be  for  the  public  good,  are  graciously  pleased  to  condescend 
to  the  petitioner's  request.  Know  ye  therefore  that  we  of  our  special 
grace,  certain  knowledge,  and  mere  motion,  have  given  and  granted, 
and  by  these  presents  for  us,  our  heirs  and  successors,  do  give  and  grant 
unto  the  said  Robert  Barnard  Feather,  his  execators,  administrators  and 
assigns,  our  special  license,  full  power,  sole  privilege  and  authority  that 
he  the  said  Robert  Barnard  Feather,  his  executors,  administrators  and 
assigns,  and  every  of  them,  by  himself  and  themselves,  or  by  his  and 
their  deputy  or  deputies,  servants  or  agents,  or  such  others  as  the  said 
Robert  Barnard  Feather,  his  executors,  administrators  or  assigns,  shall 
at  any  time  agree  with,  and  no  others,  from  time  to  time  and  at  all 
times  hereinafter  during  the  term  of  years  herein  expressed,  shall  and 
lawfully  may  make,  use,  exercise  and  vend  his  said  invention  within  our 
United  Kingdom  of  Great  Britain  and  Ireland,  the  Channel  Islands 
and  the  Isle  of  Man,  in  such  manner  as  to  him  the  said  Robert  Barnard 
Feather,  his  executors,  administrators  and  assigns,  or  any  of  them, 
shall  in  his  or  their  discretion  seem  meet,  and  that  he  the  said  Robert 
Barnard"  Feather,  his  executors,  administrators  and  assigns,  shall  and 
lawfully  may  have  and  enjoy  the  whole  profit,  benefit,  commodity  and 

*2601  ^^^*^^g®  ^^^™  ^^^^  *^  ^'™^  coming,  growing,  accruing  and 
-■  arising,  by  reason  of  the  said  invention,  for  and  during  the  term 
of  years  herein  mentioned :  to  have,  hold,  exercise  and  enjoy  the  said 
licenses,  powers,  privileges  and  advantages  hereinbefore  granted  or  men* 
tioned  to  be  granted  unto  the  said  Robert  Barnard  Feather,  his  ezecu* 
tors,  administrators  and  assigns,  for  and  during  and  unto  the  full  end 
and  term  of  fourteen  years  from  the  day  of  the  date  of  these  presents 
next  and  immediately  ensuing,  according  to  the  statute  in  such  case 
made  and  provided.     And  to  the  end  that  he  the  said  Robert  Barnard 
Feather,  his  executors,  administrators  and  assigns,  and  every  of  them, 
may  have  and  enjoy  the  full  benefit  and  the  sole  use  and  exercise  of  the 
said  invention  according  to  our  gracious  intention  hereinbefore  declared, 
we  do  by  these  presents,  for  us,  our  heirs  and  successors,  require  and 
strictly  command  all  and  every  person  and  persons,  bodies  politic  and 
corporate,  and  all  other  our  subjects  whatsoever,  of  what  estate.  Quality, 
degree,  name  or  condition  soever  they  be,  within  our  United  Kmedom 
of  Great  Britain  and  Ireland,  the  Channel  Islands  and  the  Isle  of  Man, 
that  neither  they  nor  any  of  them,  at  any  time  during  the  continuance 
of  the  said  term  of  fourteen  years  hereby  granted,  either  directly  or 
indirectly  do  make,  use  or  put  in  practice  tne  said  invention  or  any 
part  of  the  same  so  attained  unto  by  the  said  Robert  Barnard  Feather 
as  aforesaid,  nor  in  anywise  counterfeit,  imitate  or  resemble  the  same, 
nor  shall  make  or  cause  to  be  made  any  addition  thereunto  or  sub- 
traction from  the  same  whereby  to  pretend  himself  or  themselves  the 
inventor  or  inventors,  devisor  or  devisors  thereof,  without  the  consent, 
license  or  agreement  of  the  said  Robert  Barnard  Feather,  his  executors, 
*2f{11  ^^^Q^i^^Btrators  or  assigns,  in  writing,  under  his  or  their  hands 
-'  and  seals,  first  had  and  obtained  in  that  behalf,  upon  such  pains 
and  penalties  as  can  or  may  be  justly  inflicted  on  such  offenders  for 
their  contempt  of  this  our  Royal  command,  and  further,  to  be  answera* 
ble  to  the  said  Robert  Barnard  Feather,  his  executors,  administratorSi 
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•       

and   Hflsigns,  according  to  law,  for  his  and  their  damages  thereby 
occasioned.     And  moreover  we  do  by  these  presents,  for  ns,  oar  heirs 
and  successors,  will  and  command  all  and  singular  the  justices  of  the 
peace,  mayors,  sheriffs,  bailiffs,  constables,  head-boroughs,  and  all  other 
officers  and  ministers  whatsoever  of  us,  our  heirs  and  successors,  for  the 
time  being,  that  they  or  any  of  them  do  not  nor  shall  at  any  time  during 
the  said  term  hereby  granted,  in  any  wise  molest,  trouble  or  hinder  the 
said  Robert  Barnard  Feather,  his  executors,  administrators  or  assigns, 
or  any  of  them,  or  his  or  their  deputies,  servants  or  agents,  in  or  about 
the  due  or  lawful  use  or  exercise  of  the  aforesaid  invention  or  anything 
relating  thereto.     Provided  always,  and  these  our  letters  patent  are  and 
shall  be  upon  this  condition,  that  if  at  any  time  during  the  said  term 
hereby  granted  it  shall  be  made  to  appear  to  us,  our  heirs  or  successors, 
or  any  six  or  more  of  our  or  their  privy  council,  that  this  our  grant  is 
contrary  to  law  or  prejudicial  or  inconvenient  to  our  subjects  in  general, 
or  that  the  said  invention  is  not  a  new  invention  as  to  the  public  use 
and  exercise  thereof  within  our  United  Kingdom  of*  Great  Britain  and 
Ireland,  the  Channel  Islands  and  the  Islo  of  Man,  or  that  the  said 
Robert  Barnard  Feather  is  not  the  first  ahd  true  inventor  thereof  within 
this  realm  as  aforesaid,  these  our  letters  patent  shall  forthwith  cease, 
determine  and  be  utterly  void  to  all  intents  and  purposes,  anything 
^hereinbefore   contained   to  the   contrary  thereof  in   anywise  r^o^o 
notwithstanding.     Provided  also  that  these  our  letters  patent  or  ^ 
anything  herein  contained  shall  not  extend  or  be  construed  to  extend 
to  give  privilege  unto  the  said  Robert  Barnard  Feather,  his  executors, 
administrators,  or  assigns,  or  any  of  them,  to  use  or  imitate  any  inven- 
tion or  work  whatsoever  which  hath  heretofore  been   found  out  or 
invented  by  any  other  of  our  subjects  whatsoever,  and  publicly  used  or 
exercised  within  our  United  Kingdom  of  Great  Britain  and  Ireland, 
the  Channel  Islands  or  Isle  of  Man,  unto  whom  our  like  letters  patent 
or  privileges  have  been  already  granted  for  the  sole  use,  exercise  and 
benefit  thereof :  it  being  our  will  and  pleasure  that  the  said  Robert 
Barnard  Feather,  his  executors,  administrators,  and  assigns,  and  all  and 
every  other  person  and  persons  to  whom  like  letters  patent  or  privileges. . 
have  been  already  granted  as  aforesaid,  shall  distinctly  use  ana  practise 
their  several  inventions  by  them  invented  and  found  out  according  to 
the  true  intent  and  meaning  of  the  same  respective  letters  patent,  and 
of  dtese  presents.     Provided  likewise  nevertheless,  and  these  our  letters 
patent  are  upon  this  express  condition,  that  if  the  said  Robert  Barnard 
Feather  shall  not  particularly  describe  and  ascertain  the  nature  of  the 
said  invention  and  in  what  manner  the  same  is  to  be  performed  by  an 
instrument  in  writing  under  his  hand  and  seal,  and  cause  the  same  to  be 
filed  in  the  Great  Seal  Patent  Office  within  six  calendar  months  next 
and  immediately  after  the  date  of  these  our  letters  patent ;  and  also  if 
the  said   Robert  Barnard   Feather,  his  executors,   administrators  or 


the  certificate  of  such  payment  at  or  before  the  expiration  of  three  years 
from  the  date  of  these  our  letters  patent,  and  the  sum  of  SOL  and  the 
stamp  duty  payable  in  respect  of  the  certificate  of  such  payment  at  or 
before  the  expiration  of  seven  years  from  the  date  of  these  our  letters 
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patent ;  and  also  if  the  aaid  Bobert  Barnard  Feather,  his  executors, 
administrators  or  assigns,  shall  not  supply  or  canse  to  be  supplied  for 
our  service  all  sudi  articles  of  the  said  invention  as  he  or  they  shall  be 
required  to  supply  bj  the  officers  or  Commissioners  administering  the 
department  of  our  serYice  for  the  use  of  which  the  same  shw  be 
required,  in  such  manner,  at  such  times,  and  at  and  upon  such  reason- 
able prices  and  terms  as  shall  be  settled  for  that  purpose  by  the  said 
officers  or  Commissioners  requiring  the  same,  that  then  and  in  any  of 
the  said  cases  these  our  letters  patent  and  all  liberties  and  ad- 
vantages whatsoerer  hereby  granted  shall  utterly  cease,  determine 
and  become  void,  anything  hereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding.  Provided  that  nothing  herein 
contained  shall  prevent  the  granting  of  licenses  in  such  manner  and  for 
such  considerations  as  they  may  bylaw  be  granted.  And  lastly,  we  do 
by  these  presents,  for  us,  our  hdrs  and  successors,  grant  unto  the  aaid 
Robert  Barnard  Feather,  his  executors,  .administrators,  and  assigns, 
that  these  our  letters  patent  or  the  filing  thereof  shall  be  in  and  by  all 
things  good,  firm,  valid,  sufficient  and  euectual  in  the  law,  according  to 
the  true  intent  and  meaning  thereof,  and  shall  be  taken,  construed  and 
adjudged  in  the  most  favourable  and  beneficial  sense  for  the  best  advan- 
*2641  ^^^  ^^  ^®  ^^  Bobert  Barnard  Feather,  his  ^executors,  admin- 
^  istrators  and  assigns,  as  well  in  all  our  Courts  of  record,  as 
elsewhere,  and  by  all  and  singular  the  officers  and  ministers  whatsoever 
of  us,  our  heirs  and  successors,  in  our  United  Kingdom  of  Great  Britain 
and  Ireland,  the  Channel  Islands  and  Isle  of  Man,  and  amongst  all  and 
every  the  subjects  of  us,  our  heirs  and  successors,  whatsoever  and 
wheresoever,  notwithstanding  the  not  full  and  certain  describing  the 
nature  or  quality  of  the  said  invention  or  of  the  materials  thereunto 
conducing  and  belonging.  In  witness  whereof  we  have  caused  these  our 
letters  to  be  made  patent  this  26th  November,  1852,  in  the  16th  year 
of  our  reign,  and  to  be  sealed  as  of  the  said  26th  of  November,  1852. 

**  By  warrant, 
"Edmunds/* 

This  case  was  argued  in  Hilary  Term,  January  24th  and  27th; 
before  Cockburk,  C.  J.,  Cromptok,  Blackburn  and  Mellor,  JJ. 

ITie  Attorney' General  {The  SoUeiiar-Qeneral^  Phmtiy  UindmcareK 
and  Weet  with  him),  in  support  of  the  demurrer. — There  are  two  objec- 
tions to  this  petition  of  right ;  the  first  arises  out  of  the  nature  of  the 
claim,  and  the  second  is,  that,  instead  of  suing  the  Crown  by  petition 
of  right,  the  suppliant's  remedy  is  by  action  against  other  parties, 
whom  he  ought  to  have  sued. 

First.  Letters  patent  for  an  invention  granted  by  the  Crown,  which 
confer  on  the  patentee  the  exclusive  privilege  of  using  the  subject- 
matter  of  the  patent,  do  not  confer  any  privilege  against  the  Crown  so 
as  to  restrain  Uie  Crown  from  using  the  invention.     Theie  are  several 

*2651  '^'^^'^  ^^^  ^^^*  ^*  Letters  patent  for  ^inventions  must  be 
^  construed  according  to  the  general  principles  of  law  applicable 
to  ordinary  grants  from  ue  Crown.  The  following  are  laid  down  in 
the  books ;  wat  nothing  passes  from  the  Crown  except  what  is  expressly 
mentioned  in  the  grant,  and  that  general  words,  which,  according  to 
their  ordinary  signification  among  private  individuals,  would  include 
a  particular  subject,  do  not  have  that  signification  in  matters  touching 
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the  prerogatiye  if  there  is  anything   eke  on  which  the  grant  can 
operate. 

In  an  old  book,  not  of  much  authority  in  itself,  Brydall  Jura  Co- 
ronie,  p.  117,  tit.  80,  a.  d.  1680,  '*  Nothing  that  is'  incident  to  the 
Orown  shall  pass  from  it,  withont  express  and  determinate  words." 
^^  To  make  men  watchful  in  their  affairs,  and  to  put  a  period  to  many 
questions,  about  the  construction  of  words.  It  is  most  agreeable  to 
reason,  that  every  man's  words  should  be  taken  strongest  against  him- 
self; but  this  rule  hath  its  exception  in  reference  to  the  l^ng,  whose 
words  shall  always  be  taken  most  advantaffeoas  for  himself ;  because 
the  King  is  the  sole  conservator  of  the  law,  which  is  the  Commonwealth : 
and  for  that  he  is  the  supreme  head  thereof,  the  law  hath  a  more  favour- 
able eye  to  his  rights,  and  will  not  permit  any  of  them  to  pass  from  the 
Crown  without  express  and  determinate  words ;"  and  he  gives  instances. 
In  2  Blackst.  C.  347,  '*  The  manner  of  granting  by  the  King  does  not 
more  differ  from  that  by  a  subject,  than  the  eanstnletian  of  his  grants, 
when  made.  1.  A  grant  made  by  the  King,  at  the  9uit  of  the  grantee^ 
shall  be  taken  most  beneficially  for  the  King,  and  against  the  party : 
whereas  the  mnt  of  a  subject  is  construed  most  strongly  against  the 
grantor.  Wherefore  it  is  usual  to  insert  in  the  King's  grants,  that  they 
are  made,  not  *at  the  suit  of  the  grantee,  but  ^  ex  speciali  grati&,  rmoaft 
oertfi  scientifi,  et  mero  motu  regis,'  and  then  they  have  a  more  ^ 
liberal  construction.  2.  A  subject's  grant  shall  be  construed  to  include 
many  things,  besides  what  are  expressed,  if  necessary  for  the  operation 
of  the  grant;"  and  he  then  gives  several  instances.  In  Harris  and 
Wing's  Case,  3  Leon.  242,  249,  Egerton,  Solicitor,  lays  down  the  same 
principle,  and  the  following  words  are  added  by  the  reporter,  whether 
judicial  or  not  may  be  matter  of  doubt  :^'*  And  if  the  patent  be  con« 
ceived  utroque  modo  tam  ex  cert&  scientifi,  &c.,  as  upon  the  suggestion 
of  the  party ;  if  the  suggestion  be  in  any  part  false,  the  whole  patent 
is  void,  for  the  suggestion  extenuates  the  force  of  the  other  words." 
The  case  of  The  Kebeckah,  1  C.  Rob.  227,  230,  (a)  Englefield's  Case, 
7  Co.  14,  5  Cruise's  Dig.  53,  tit.  84,  §§  28,  29,  30,  4th  ed.,  and  the 
case  of  the  Banne  Fishery  in  Ireland,  Dav.  55,  cited  in  5  Cruise's  Dig., 
4th  ed.,  tit.  84,  §  38,  are  to  the  same  effect.  The  words  *'  speciali 
gratifi,  certfi  scientifi,  et  mero  motu"  only  extend  to  what  the  patent 
describes,  and  do  not  pass  everything  as  grants  of  a  subject  would : 
Plowd.  383,  334,  337 ;  The  Case  of  Alton  Woods,  1  Co.  46  b,  49  a, 
citing  1  H.  7,  13  a.  Rex  v.  Capper,  5  Price  217,  260-1,  per  Richards, 
CL  B.  And  the  same  law  is  laid  down  in  Com.  Dig.  and  the  Abridg* 
ments  of  Bacon  and  Yiner.  Even  an  Act  of  Parliament,  although  the 
highest  assurance  of  the  realm,  and  although  the  Sovereign  is  party  to 
it,  does  not  bind  the  Crown  unless  by  express  words  or  general  intend- 
ment, and  necessary  to  carry  out  the  object  of  the  Legislature :  Magda- 
len College  Case,  11  Co.  73  b,  74  b.  *The  same  principle  vmm 
applies  to  Royal  grants:  42  Ass.  pi.  5,  Dyer  268  B,  pi.  18;  •-  ^^* 
Bex  V.  The  City  of  Canterbury,  T.  Raym.  113-14.  In  The  East  India 
Company  v.  Sandys,  Skin.  197,  ^^  He"  (i.  e.  the  Attorney-General  of 
that  time)  '^  shall  not  maintain  that  the  King  by  these  letters  patents  is 
bound  frooi  licensing  others  to  trade;  (the  Judges  held  plainly  the  King 

(a)  Par  Lord  Stowell,  eitod  by  Sir  Jolw  KioboU,  In  Rtz  v.  Forty-nlno  CMkf  of  Brandy,  $ 
0acs*  ^^n.  Bap.  257,  271. 
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is  not  bound,  bat  may  grant  license  to  others)  bat  that  others  not  licensed 
are  boand."  [Blackburn,  J.-*In  those  times  the  high  prerogatire 
lawyers  thought  that  the  Grown  could  dispense  e?en  with  statutes.] 
The  case  is  not  put  on  that  ground. 

2.  Even  if  the  same  rule  of  construction  should  prevail  here  as  in 
grants  between  private  individuals,  letters  patent  are  void  as  being 
against  public  policy  if  they  exclude  or  fetter  the  Crown,  as  this  patent 
would,  from  usin^  discoveries  relating  to  matters  necessary  for  the 
defence  of  the  realm.  This  is  a  prerogative  right  which  it  is  the  doty 
of  the  Crown  not  to  part  with.  Suppose  gunpowder  were  a  new  dis- 
covery, could  the  Crown  make  a  grant  to  restrain  itself  from  its  use  ? 
In  the  case  of  Monopolies,  11  Co.  86  b,  it  is  said,  ^^  It  appears  by  the 
writ  of  ad  quod  damnum  F.  N.  B.  222  a,  that  every  gift  or  grant  from 
the  King  hath  this  condition  either  expressly  or  tacitly  annexed  to  it, 
Ita  quod  patria  per  donationem  illam  magis  solito  non  oneretur  sea 
gravetur,  and  therefore  every  grant  made  in  grievance  or  prejudice  of 
the  subjects  is  void."  In  the  case  of  The  King's  Prerogative  in  Salt- 
petre, 12  Co.  12,  '^  All  the  justices  were  assembled  at  Serjeants'  Inn,  to 
consult  what  prerogative  the  King  had  in  digging  and  taking  of  saltpetre 
to  make  gunpowder,  by  the  law  of  the  realm;  and  upon  conference 
*2681  ^^^"^^^^  them,  these  points  were  resolved  by  them  all,  ^und  voce. 
^  That  although  the  invention  of  gunpowder  was  devised  within 
time  of  memory,  &c.,  yet  inasmuch  as  this  concerns  the  necessary 
defence  of  the  realm,  he  shall  not  be  driven  to  buy  it  in  foreign  parts ; 
and  foreign  princes  may  restrain  it  at  their  pleasure,  in  their  own  do* 
minions ;  ana  so  the  realm  shall  not  have  sufficient  for  the  defence  of  it, 
to  the  peril  and  hazard  of  it ;  and  therefore  insomuch  as  saltpetre  is 
within  the  realm,  the  kins  may  take  it  according  to  the  limitations  fol- 
lowing for  the  necessary  defence  of  the  kingdom.*'  [Blackburn,  J. — 
That  is  an  extra-judicial  decision.  Cromptok,  J. — You  will  hardly 
carry  that  so  far  as  to  say  that  the  Queen  could  seise  eoaU  for  the 
benefit  of  the  kingdom.]  In  The  Grovernor,  &c.  of  The  British  Cast-plate 
Manufacturers  v.  Meredith,  4  T.  R.  794,  796-97,  BuHer,  J.,  says, 
^' If  .there  had  been  no  clause  in  the  Act  empowering  the  Commissioners 
to  give  satisfaction  to  the  party  erieved,  I  am  by  no  means  satisfied 
that,  on  the  broad  principle  stated  by  the  plaintiff's'  counsel,  any  action 
could  be  maintained.  Tnere  are  many  cases  in  which  individuals  sustain 
an  injury,  for  which  the  law  gives  no  action ;  for  instance,  pulling  down 
houses,  or  raisins  bulwarks,  for  the  preservation  and  defence  of  the 
kingdom  aeainst  the  King's  enemies.  The  civil  law  writers  indeed  say 
that  the  individuals,  who  suffer,  have  a  rieht  to  resort  to  the  public  for 
a  satisfaction :  but  no  one  ever  thought  that  the  common  law  gave  an 
action  asainst  the  individual  who  pulled  down  the  house,  &c.  This  is 
one  of  those  cases,  to  which  the  maxim  applies,  Salas  populi  suprema  % 
est  lex."  Brydall  Jura  Coronse,  118,  a.  d.  1680,  ^<  If  the  King  grant 
all  amerciaments,  royal  amerciaments  do  not  pass.  The  fine  pur  eonge 
*2691  ^^^^^^y  ^^^  belong  to  the  King,  '^in  so  high  a  degree  of  pre- 
-'  rogative,  that  it  passes  not  by  his  general  grant  of  all  fines." 
This  patent  is  for  a  matter  affecting  the  efficiency  of  the  navy,  on  which 
Stat.  24  &  25  Vict.  c.  115  declares,  ^^  under  the  good  providence  of  God, 
the  wealth,  safety  and  strength  of  the  kingdom  chiefly  depend." 

Several  statutes  on  the  subject  of  patents  have  been  passed  from  time 
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to  time,  bat  none  of  them  bear  mnch  on  this  question.  The  Stat,  of 
Monopolies,  21  Jac.  1,  c.  S,  espeoially  sects.  5  £  6  relating  to  patents, 
is  declaratory  of  the  comoion  law,  Stat.  5  &  6  W.  4,  c.  83,  relates  to 
disclaimers,  and  by  stat.  15  &  16  Vict.  c.  83,  to  amend  the  patent  law, 
sect.  15,  the  law  officers  are  directed  to  insert  in  patents  such  conditions 
only  as  are  usual  and  expedient,  but  by  sect.  16  this  is  not  to  affect  the 
prerogative  of  the  Crown  in  granting  or  withholding  them.  Stat.  22 
Vict.  c.  13,  by  sect.  1,  enacts  that  improvements  in  mstruments  or  mu- 
nitions of  war  may  be  assigned  by  inventors  to  the  Secretary  of  State 
for  war ;  and  by  sect  3,  the  Secretary  of  State  for  war  may,  if  he 
thinks  it  for  the  public  service,  certify  to  the  Commissioners  of  Patents 
that  the  invention  should  be  kept  secret. 

It  is  true  these  letters  patent  contain  a  clause  according  to  the  form 
given  in  the  Schedule  to  stat.  15  k  16  Vict  c,  88,  that  they  shall  be 
void  if  the  patentee  *'  shall  not  supply  or  cause  to  be  supplied  for  our 
service  all  such  articles  of  the  said  invention  as  he  or  they  shall  be 
required  to  supply  by  the  officers  or  Commissioners  administering  the 
department  of  our  service  for  the  use  of  which  the  same  shall  be  re- 
quired,  in  such  manner,  at  such  times,  and  at  and  upon  such  reasonable 
prices  and  terms  as  shall  be  settled  for  that  purpose  by  the  said  officers 
or  Commissioners  requiring  the  same."  '^[He  also  referred  to  r±anf\ 
Ex  parte  Pering,  4  A.  &  E.  949  (E.  C.  L.  R.  vol.  31),  6  N.  L  ^'" 
&  M.  472  (E.  C.  L.  R.  vol.  36).]  The  Crown  shall  pay  the  patentee  if  it 
calls  on  him  to  supply  the  patented  articles ;  but  that  is  only  where  the 
patent  is  for  an  article  of  manufacture  supplied  by  a  tradesman.  Here 
it  is  for  a  process  or  method.  An  inventor  has  no  property  in  an  in- 
vention antecedent  to  the  grant  of  letters  patent;  Hindmaroh  Patents, 
ch.  9,  sect.  1,  pp.  228-9,  233.  [Msllor,  J. — These  letters  patent 
contain  a  provision  that  seems  against  your  rule  of  construction, 
namely,  that  they  ^^  shall  be  taken,  construed  and  adjudged  in  the  most 
favourable  and  beneficial  sense  for  the  best  advantage  of  the  patentee.] 
The  words  '^  sole  privilege"  do  not  hold  as  against  itxe  Crown ;  for  it  is 
not  to  be  supposed  that  the  Crown  would  enter  into  a  trading  competi- 
tion with  an  individual, — that  were  beneath  its  dienity.  [Urompton, 
J. — Could  the  Crown  hunt  or  fish  in  a  place  where  it  had  granted  to  an 
individual  the  sole  right  of  hunting  or  fishing  ?]  Yes.  Where  tolls  are 
granted  by  statute  the  Crown  pays  none.(a)  [Blackburn,  J. — Could 
the  Crown  grant  an  exclusive  license  to  print,  as  was  done  by  the  House 
of  Commons  in  the  proceedings  which  lea  to  Stockdale  t;.  Hansard,  9  A. 
&  E.  1  (E.  C.  L.  R.  vol.  36)?  I  believe  the  government  sells  cheap 
educational  boolcs,  and  so  deprives  others  of  a  market.]  Basket  t;.  The 
University  of  Cambridge,  1  W.  Bl.  105,  seems  at  variance  with  such  a 
right. 

There  is  no  authority  in  favour  of  the  other  side.  The  present  ques- 
tion might  have  been  raised  at  Nisi  prius  in  a  recent  case  of  Clare  v. 
The  Queen,  tried  before  the  Lord  Chief  Justice,  but  it  was  not. 
*  Walker  v,  Congreve,  1  Carpmael's  Patent  Cases  366,  may  be  ri^oTi 
cited,  but  is  no  decision ;  besides,  the  defendant  there  had  been  ^ 
guilty  of  a  contempt  of  Court.  [Cockburn,  C.  J. — Mr.  Carpmael's 
ability  is  great,  but  that  is  not  a  professional  report.]  And  although, 
,in  Pettit  Smith's  patent  for  ^*an  improved  propeller  for  steam  and 

(a)  6m  tlM  M a/or,  Ae.  of  WeTmontb,  Appts.,  Nagent,  Resp.,  ante,  p.  32. 
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other  Te88el8,"(a)  a  condition  was  inserted  that  the  Lords  of  the  Adnii- 
ralty  should  have  the  right  of  mannfacturing  the  invention  for  the 
service  of  the  Queen,  without  license  from  the  patentee,  that  clause  was 
inserted  out  of  abundant  caution ;  to  which  the  language  of  the  Lord 
Chancellor  in  Ledsam  v.  Russelli  1  H.  L.  G.  687,  696,  may  also  be 
attributed. 

Secondly.  Suppose  patents  of  this  kind  good  against  the  Grown  in 
the  way  suggested,  the  Grown  is  not  liable  in  a  petition  of  right,  and 
the  suppliant's  remedy,  if  any  wrong  has  been  done  to  him,  is  by  action 
against  those  who  did  it,  who  in  this  case  are  the  Lords  of  the  Admi- 
ralty. [GocKBUKV,  G.  J. — On  this  point  it  is  for  the  other  side  to  dis- 
tinguish the  present  case  from  Tobin  v.  The  Queen,  16  G.  B.  N.  S.  810 
(E.  G.  L.  R.  vol.  111).] 

BoviU  (Joseph  Brawn  with  him),  for  the  suppliant. — As  to  the  first 
point.  Letters  patent  are  a  covenant  or  contract  between  the  Grown 
and  the  patentee,  and  there  is  no  exception  in  favour  of  a  right  in  the 
Grown  to  use  the  patented  article  without  paying  the  patentee  for  its 
use. 

It  is  true  that  some  old  authorities  lay  down  that  the  construction  of 
grants  is  to  be  made  in  favour  of  the  Grown,  but,  like  many  other  things  in 
the  old  books,  there  are  authorities  the  other  way.  In  2  Inst.  496,  Lord 
^otTQi  Goke,  commenting  on  the  words  of  the  statute  de  quo  ^warranto, 
-■  18  Edw.  1,  says,  **Et  illi  qui  habent  chartas  regales  secundum 
chartas  illas  et  earundem  plenitudinem  judicentur."  *^  Here  is  an  excel- 
lent rule  for  construction  of  the  King's  letters  patents,  not  only  of  liberties 
but  of  lands  and  tenements,  and  other  things  which  he  may  lawfully  grant, 
that  they  have  no  strict  or  narrow  interpretation  for  the  overthrowing  of 
them,  Sed  secundum  earundem  plenitudinem  judicentur,  that  is,  to  have  a 
liberal  and  favourable  construction  for  the  making  of  them  available  in  law, 
usque  ad  plenitudinem,  for  the  honour  of  the  King.  Also  hereby  is  im- 
plied  that  they  are  to  be  construed  secundum  earum  plenitudinem,  that 
IS,  as  fully  and  beneficially  as  the  law  was  taken  at  that  time  when  they 
were  made :  and  certainly  these  ancient  laws  were  directions  to  the  sages 
of  the  law,  for  the  construction  of  the  King's  charters,  and  letters 
patent,  as  it  appeareth  in  our  books."  In  Reg.  v.  The  Eastern  Archi- 
pelago Gompany,  1 E.  &  E.  810, 387-888  (E.  G.  L.  R.  vol.  72),  Goleridge, 
J.,  says,  *^  If  the  language  of  his"  {%.  e.  the  King's)  '*  srant  be  so  gene- 
ral that  you  cannot  in  reason  apply  it  to  all  that  might  literally  fall 
under  it ;  or  if  it  be  couched  in  terms  so  uncertain  that  you  cannot  tell 
how  to  apply  it  with  that  precision  which  grants,  from  one  so  especially 
representing  the  public  interest,  ought  in  reason  to  have ;  or  if  the 
grant,  reasonably  construed^  would  work  a  wrong  or  something  contrary 
to  law :  in  these  and  such  like  cases,  the  grant  wul  be  either  wholly  void, 
or  restrained  according  to  circumstances ;  and  equally  so  whether  the 
technical  words  ez  eerta  sdentid  et  mero  motu  be  used  or  not.  But  this 
is  held  upon  the  very  same  principle  of  construction  on  which  a  grant 
from  a  subject  is  construed ;  namely,  the  duty  of  effectuating  the  inten- 
*2731  ^^^^  ^^  ^^^  grantor.  '^To  hold  the  grants  valid  or  unrestrained 
^  in  the  cases  I  have  just  put  would  be,  as  is  said,  in  deceptions 
Domini  Regis,  and  not  secundum  intentionem.  It  is  satisfactory  to  see 
this  language  of  good  sense  used,  even  in  times  when  the  prerogative 

(•)  7  Moo.  P.  C.  C.  188. 
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waa  at  least  safficiently  favoured  in  Courts  of  law,  and  in  the  rery  books  to 
which  reference  is  made  for  a  strict  and  unequitable  construction."  In  Sir 
John  Molyn's  Case,  6  Co.  6  a,"  Note  the  gravity  of  the  ancient  sages  of 
the  law,  to  construe  the  King's  grant  beneficially  for  his  honour,  and  the 
relief  of  the  subject,  and  not  to  make  any  strict  or  literal  construction 
in  subversion  of  such  grants."  In  Whistler's  Case,  10  Co.  65  a,  "  But 
such  construction  as  will  make  the  true  intention  of  the  King  expressed 
in  his  charter  take  effect,  is  for  the  King's  honour,  and  stands  with  the 
rules  of  law :  and  therefore  this  word  (appertaining)  shall  in  such  case 
in  the  King's  grant  be  taken  out  of  the  proper  signification."  [He  also 
referred  to  Bac.  Abr.  Pterogative^  (F).  1,  4.]  In  Thomas  and  JPraser's 
edition  of  Coke's  Reports  is  the  following  note  to  the  case  of  Alton 
Woods,  vol.  1,  p.  108 : — ^^  The  following  general  rules  respecting  the 
construction  of  letters  patent,  were  laid  down  by  Lee,  C.  J.,  in  Rex  v, 
Mussary,  M.  12  G.  2,  B.  N.  P.  76 ;  Bac.  Abr.  Prerog.  (F.)  2.  First. 
That  every  false  recital  in  a  part  material  will  not  vitiate  the  grant,  if 
the  King  s  intention  sufficiently  appears,  &c.  Secondly.  That  if  the 
King  is  not  deceived  by  the  false  suggestions  of.the  party,  but  only  mis- 
taken in  his  own  surmises,  this  will  not  vitiate  the  grant,  &c.  Thirdly. 
That  though  the  King  mistakes,  either  in  matter  oi  law  or  fact,  yet  if 
this  is  not  any  part  of  the  consideration  of  the  grant,  it  will  not  vitiate 
it,  &c.  Fourthly.  That  the  words  *ex  eerta  $eiewt%d  et  mero  motu  r^mA 
in  the  King's  grants  and  letters  patent,  do  cause  them  to  be  taken  *- 
in  the  most  benign  and  liberal  sense,  according  to  the  intent  of  the 
King  expressed  in  his  grant,  &c.;  and  where  the  King's  grants  are 
made  upon  a  valuable  consideration,  they  shall  be  construed  uivourably 
for  the  patentee." 

The  claim  is  now  set  up  for  the  first  time,  that,  notwithstanding  a 
grant  by  letters  patent  of  the  exclusive  use  and  benefit  of  the  subject- 
matter,  the  Crown  has  a  right  to  use  it  without  the  concurrence  of  the 
patentee,  or  making  compensation  to  him  for  it.  That  is  an  astounding 
proposition,  derogatory  to  the  honour  of  the  Crown,  many  family  ar- 
rangements having  been  made  respecting  money  paid  by  the  Crown  for 
patents,  and,  if  true,  much  public  money  has  been  needlessly  thrown 
away  in  the  shape  of  compensation  made  by  the  Crown  for  the  use  of 
patented  rights.  The  true  meaning  of  a  grant  from  the  Crown  of  the 
sole  privilege  of  using  inventions  like  the  present  is  this.  It  is  the 
prerogative  of  the  Crown  to  defend  the  country  by  the  most  effective 
means  it  can.  For  that  purpose  it  is  the  duty  of  the  Crown  to  obtain 
the  best  information  from  inventors,  a  class  of  persons  who  Lord  Bacon 
says  were  in  ancient  times  rewarded  with  Divine  honours.(a)  The 
inventor  has  a  property  in  the  toil  either  of  his  body  or  of  his  reason 
and  brain.  A  bargain  is  made  between  him  and  the  Crown  that,  in 
consideration  of  his  divulging  the  secret,  the  inventor  shall  have  the 
sole  benefit  of  the  invention  during  a  limited  time.  [Cockburv,  C.  J. — 
The  answer  to  that  is,  that  the  moment  the  secret  becomes  known 
through  the  specification  foreign  powers  would  get  it.]  On  the  other 
hand  if  the  Crown  refuses  to  g^rant  a  patent  the  ^inventor  will  r«Q75 
take  his  invention  to  some  foreign  power.  In  most  of  the  cases  ^ 
cited  by  the  other  side  relative  to  the  construction  of  Crown  grants,  the 
Crown  granted  away  something  from  itself;  but  this  is  the  grant  of  a 

(•)  AdruiMmait  of  Loaning  Book  2. 
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privilege :  and,  although  the  Grown  is  not  bound  by  Acts  of  Parliament 
in  general,  it  is  by  such  as  relate  to  the  public  interest.  The  Sovereign 
has  no  right,  without  paying  for  it,  to  use  a  railway,  5  &  6  Vict.  c.  55, 
8.  20,  or  what  has  been  made  the  subject  of  a  grant  of  park  or  freewar- 
ren,  although  for  the  good  of  the  public. 

The  claim  is  sought  to  be  defended  on  the  ground  that  public  policy 
requires  that  the  Crown  should  have  for  the  defence  of  the  country  the 
right  to  use  inventions  and  munitions  of  war.  But  public  policy  also 
favours  trade,  the  advancement  of  which  is  greatly  promoted  by  encour- 
aging inventions.  It  is  said  that  the  Grown  ought  not  to  part  with  its 
prerogative  rights,  but  this  must  be  understood  of  things  inherent  in 
the  kingly  office. 

As  far  back  as  living  memory  can  go,  the  Grown  and  the  public  have 
understood  letters  patent  in  a  manner  adverse  to  this  claim  on  the  part 
of  the  Grown.  [^Bavill  here  stated  that  an  application  had  been  made 
the  previous  year  to  the  Privy  Gouncil  for  leave  to  use  the  Lancaster 
gun  without  the  license  of  the  patentee,  and  the  Privy  Gouncil  rejected 
it.  He  mentioned  as  his  authority  Welsby,  now  deceased,  who  held  his 
brief  on  that  occasion.  The  Solicitor-General,  who  was  in  that  case, 
confirmed  this  statement.  Bovill  also  referred  to  Garpentcr's  Patent, 
in  1851.]  Walker  v.  Gongreve,  already  cited,  is  also  mentioned  in 
Norman  on  Patents,  p.  181,  thus : — ''  Lord  Eldon,  in  one  case,  granted 
an  injunction  against  a  public  servant,  to  restrain  him  from  employing 
patented  inventions  in  the  service  of  the  government  He  subsequently 
^^2761  ^P^^^b'^^^  ^^°^  ^^^  disobeying  the  injunction ;  suggesting,  at  the 
-'  same  time,  but  not  deciding,  that  probably  the  injunction  ought 
not  to  have  issued.  However,  as  it  had  been  infringed,  he  said  he 
would  treat  government  as  he  would  any  suitor  of  the  Gourt,  subject  to 
the  question  at  law.  He  ordered  an  account  to  be  kept  of  all  machines 
made  in  violation  of  the  plaintiff's  patent,  and  of  the  profits  to  which 
the  plaintiff  would  be  entitled  if  the  patent  had  been  infringed.  He 
recommended  the  government  to  pav  the  costs  of  the  application,  and 
said,  he  would  have  it  understood  that  if  the  recommendation  was  not 
attended  to,  he  would  make  an  order  for  the  defendant,  Sir  William 
Gongreve,  to  pay."  For  this  he  cites  Bep.  1829,  202,  and  refers  to  the 
report  in  Garpmael. 

Pettit  Smith's  Patent,  7  Moo.  P.  G.  G.  188,  has  been  relied  on,  but 
the  Attorney-General  there  objected  to  the  patent  being  renewed  with- 
out the  clause  to  enable  the  Grown  to  use  it  for  the  public  service. 
The  old  patents  contained  a  reservation  of  an  annual  payment  by  the 
patentee  to  the  Grown ;  as  in  the  case  of  the  patent  granted  to  Astell 
in  1627,  with  respect  to  iron,  and  to  Sibthorp  in  lo35,  for  improve- 
ments in  bakers'  ovens.  [He  referred  to  a  folio  volume  in  the  Law 
Institution,  containing  a  collection  of  old  patents,  pp.  1-188,  and 
referred  to  Mansell's  Patent,  1  Garpm.  12.]  In  time  this  was  altered, 
and  the  practice  came  to  be  that  instead  of  money  payments  a  provision 
was  inserted  that  the  Grown  was  to  be  served  by  the  patentee  on  reason- 
able terms,  and  at  reasonable  prices.  [The  Attorney-General  remarked 
that  Perrin's  Patent  in  1830  contained  no  such  clause,  and  that  the 
patent  granted  to  Lord  Dudley  in  1622, 1  Webst.  P.  G.  14,  did  not 
contain  a  reservation  of  an  annual  payment  to  the  Grown.] 
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^Secondly.     Assaming  the  suppliant  right  on  the  first  point,  r^to^T 
his  remedy  is  bj  petition  of  right,  which  is  the  proper  course  for  ■- 
a  subject  to  take  whenever  the  Grown  has  been  the  cause  of  a  wrong 
done  to  him  by  its  servants.    It  is  said  that  previous  to  Edward  L  a 
writ  might  in  such  cases  issue  against  the  Grown ;  but  in  that  reign  it 
was  established,  and  has  been  the  practice  ever  since,  that  if  the  Grown 
knows  of  such  a  wrong  it  is  bound  to  have  it  redressed.    At  first  this 
was  effected  by  the  Sovereign  in  Parliament ;  then  the  practice  arose 
to  petition  the  Grown  alone,  whereupon  a  commission  was  issued  out  of 
Chancery  to  inform  the  Grown  of  the  facts,  on  which  the  case  might,  if 
necessary,  be  proceeded  with.     The  Grown  however  usually  granted 
redress  after  the  commission  issued,  so  that  few  of  those  cases  were  ever 
tried.     Instances  are  to  be  found  of  every  kind  of  wrong  bavins  been 
made  the  subject  of  a  petition  of  right,  informing  the  Grown  of  wnat  its 
servants  have  done.     Many  of  those  in  the  reign  of  Edward  I.  are 
collected  in  Ryley's  Pleadings  in  Parliament.     Thus  in  p.  241  there  is 
a  petition  of  the  prior  and  convent  of  Ghrist  Ghurch,  complaining  that 
the  custos  regis  of  the  Isle  of  Wight  would  not  allow  them  to  collect 
tithes  granted  them  by  the  Gountess  of  Albemarle.     At  p.  247  there  is 
a  petition  of  the  Bishop  of  Ely  complaining  against  the  justiciaries  for 
disturbing  his  franchise  of  cognisance  of  pleas  within  the  Isle  of  Ely. 
[Blackburn,  J. — That  looks  more  like  a  writ  of  error  than  a  petition 
of  right.]     In  Moubray's  Gase,  p.  248,  there  is  a  petition  against  the 
justiciary  of  a  forest  for  distraining  his  tenants  pro  putura  forestariorum 
in  land  disafforested.     And  on  the  same  page  is  a  claim  made  by 
Michael  de  Harcla  for  compensation  for  wool  taken  for  the  use  of 
*the  King,  and  at  p.  408  there  is  the  case  of  a  petition  by  r^tOTg 
Richard  Bissop  de  Sallowe  against  John  de  Beaufuy,  sheriff  of  ^ 
Nottingham  and  Derby,  for  taking  twelve  quarters  of  oats  for  the  use 
of  the  King.     [Mellob,  J. — That  only  means  that  the  oats  were  not 
paid  for.]     In  Manning  Exch.  Prac.  p.  84,  2d  ed.,  a  petition  of  right 
"lies  for  a  patentee  or  his  assignee,"  citing  Rex  v.  Smith,  assign. 
Whitehall,  Jones'  Index  to  the  Records  of  the  Exch.,  Addenda,  tit. 
Excise.     [GocKBUBN,  G.  J. — In  contemplation  of  law  the  Sovereign 
cannot  commit  a  wrong.]     That  is  personally,  but  the  Grown  has  to 
answer  for  many  acts  of  its  officers \e,  g,^  taking  possession  of  land  or 
goods  unlawfully.     [Gbompton,  J. — There  is  a  writ  of  amoveas  manus 
for  the  thing;  but  for  the  wrong  you  must  go  against  the  officers. 
Blackbtjbk,  J. — There  can  be  no  doubt  that  for  many  of  the  false  im- 
prisonments in  the  reign  of  Gharles  I.,  which  were  ordered  by  the  King, 
an  action  would  lie.     But  would  a  petition  of  right  lie?]    Yes.     [He 
referred  to  Ghitt.  Prerogatives  of  the  Grown,  c.  18,  pp.  839-40,  348.] 

Tobin  V.  The  Queen,  16  G.  B.  N.  S.  810  (E.  G.  L.  R.  vol.  111\  is 
relied  on  by  the  Grown.  There  the  commander  of  a  Queen's  snip, 
employed  in  the  suppression  of  the  slave  trade,  seized  a  schooner  of  the 
suppliant  on  suspicion  of  being  concerned  in  it,  and  it  being  incon- 
venient to  take  her  into  port  for  judicial  condemnation  burned  her ;  and 
it  was  held  that  the  remedy  was  not  by  petition  of  right,  but  by  action 
against  the  person  who  diu  the  wrong.  There  however  the  officer  who 
did  the  wrong  was  not  acting  under  orders  of  the  Admiralty ;  besides 
which  he  was  liable  under  the  acts  for  the  suppression  of  the  slave 
trade,  and  compensation  could  be  obtained  from  the  Grown  under  them. 
Here  the  Sovereign  did  the  act  by  the  Lords  of  the  Admiralty,  againist 

b,  4  8.  VOL.  VT — 11 


278  FEATHER  v.  THE  QUEEN.    H.  V.  1865. 


whom,  M  representing  *the  Crown,  no  action  can  be  broaght ; 
•Z79J  ji^be^th  V.  Haldimsnd,  1  T.  R.  172,  Gidley  v.  Lord  Palmeraton, 
8  B.  ft  B.  275  (B.  C.  L.  R.  toI.  7),  and  The  Athol,  1  W.  Rob.  874. 
[Blackbtibh,  J.,  referred  to  Mortyn  v.  Fabrigas,  Cowp.  161,]    Even  if 
an  action  wonld  lie  aninst  the  officer,  still  a  petition  of  right  would  lie 
against  the  Crown-     If  the  Lords  of  the  Admiralty  contract  for  build- 
ing a  vessel  and  break  their  contract  no  action  lies,  and  therefore  a 
petition  of  right  wonld.     [Cbompton,  J.— A  case  of  contract  is  quite 
a  different  thing.]     If  indeed  the  Lords  of  Admiralty  had  ratified  his 
act,  no  action  wonld  have  lain  against  him :  Baron  v.  Denman,  2  Ezch. 
167.     [Blackbcbh,  J. — The  decision  there  was  that  the  plaintiff  was 
a  foreigner,  and  tiie  remedy,  if  any,  lay  by  a  foreign  government 
against  ours.     Since  the  case  of  general  warrants(a)  it  has  been  under- 
stood that  if  the  Secretary  of  State  does  what  is  not  authorised  by  law 
he  is  answerable.]     If  the  Lords  of  the  Admiralty  direct  a  man  to  enter 
on  the  land  of  any  person,  they  are  liable.    [Blackburn,  J.— ThOTe 
an  action  would  lie  against  all  persons  concerned  in  the  trespass.]     The 
decision  in  Tobin  v.  The  Queen  is  at  variance  with  many  authorities, 
and  the  dictum  tiiat  a  petition  of  right  will  not  he  in  any  case  of  a 
wrongful  act  done  by  a  servant  of  the  Crown  in  the  supposed  discharge 
of  his  duty  u  extra-judicial.    And  there  is  no  ground  for  the  position 
also  laid  down  there,  that  no  petition  of  right  will  lie  to  recover  unliqui- 
dated damages  for  a  trespass.     The  authorities  which  "Peak  of  petitions 
of  rieht  impose  no  such  limitation.     [He  referred  to  14  How.  St.  Tr. 
46,  ^,  82,  i88,  1  Bl.  C.  244,  8  Id.  116,  116,  254,  and  the  language 
of  Lord  Somers  in  his  argument  in  The  Bankers'  Case.]    Cockbdbk, 
•oom  C.  J.— Can  you  find  »any  instance  of  a  judicwl  abjudication 
*°"J  where  there  was  a  wrong.]    In  tiie  Baron  de  Bode  s  Case,  8  Q. 
B.  208  (E.  C.  L.  B.  vol.  56),  it  was  contended  on  the  part  of  the  Crown 
that  a  petition  of  right  U  maintainable  for  no  other  objects  than  land  or 
specific  chattels,  and  certainly  not  for  a  sum  of  money  claimed  either  as 
debt  or  by  way  of  damages.    It  became  unnecessary  to  decide  the 
point,  but  the  Court  seem  to  have  inclined  against  that  notion.     [«« 
also  cited  Theloall  Digest  des  Briefes  Originals,  p.  70  b,  71  a,  ed.  ISjy.J 
A  petition  of  right  Ues  for  a  franchise  of  the  prisage  of  vnnes  seised  by 
the  King:  The  Archbishop  of  York's  Case,  2  Inst.  497.    When  the 
presentee  of  the  King  to  an  advowson  is  instituted  and  inducted,  and 
the  presentee  of  another  is  ousted,  he  who  is  ousted  hw  no  other 
remedy  than  by  petition  of  right :  Vin.  Abr.  Prerogatwe  of  the  King, 
2d  ed.  (Q.  9),  pL  2.    And  pi.  7,  "He  who  recovers  in  value  against 
the  King  by  reason  of  warranty  or  clause  of  recompense,  shall  have  his 
reason  entered  upon  his  aid-prayer  of  the  King,  and  then  "h"^"  »>"«  h« 
recovery  by  petition,  and  otherwise  not;  quod  nota;  that  he  shall  make 
petition  tiierwf."    And  pi.  10,  "In  the  case  of  «k?»t«' «f  P"f«"i 
the  King  pleaded  in  bar  of  execution  it  was  agre«i  by  all  tiiej^Ua^ 
that  a  man  shall  have  petition  to  re-have  his  goods  and  chattels.     As 
if  escheator  virtute  officu  seizes  goods,  and  accounts  for  tiiem  in  the 
Exchequer,  or  if  a  man  be  outlawed,  and  the  escheator  accounts  for  hw 
goods  in  the  Exchequer,  and  after  the  party  reverses  tiie  outlawry  by 
%nt  of  error  or  the  like,  he  shall  have  petition  m  those  oases,  &c,  and 

(a)  Hoii«7  V.  Iiwoh,  S  Borr.  1742. 
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the  King  shall  endorse  the  petition  in  such  form.  Let  right  be  done  to 
the  parties ;  quod  nota."  [He  also  referred  to  Id.  (Q.  13),  pi.  2,  and 
Stannf.  Prerogative,  c.  22,  pp.  72,  73,  74.  As  to  petitions  of  right  for 
unliquidated  damages  he  ^referred  to  Lane  v.  Sir  Robert  Cotton,  r^oo-i 
1  Ld.  Baym.  646,  Whitfield  v.  Lord  Le  Despencer,  Cowp.  754,  L  ^^^ 
also  a  case  where  the  Grown  was  sued  for  a  supply  of  meat  during  the 
Crimean  war,  tried  in  this  Court,  in  which  tne  suppliant  recovered 
24001.,  and  the  case  of  Miss  Baring,  who  preferred  a  petition  of  right 
for  unliquidated  damages  for  cutting  off  water  and  diverting  a  way, 
which  never  came  to  trial.]  Gerveis  de  Clifton's  Case,  22  Ed.  3,  fol. 
5  A.,  pi.  12,  is  relied  on  by  the  other  side,  and  the  judgment  of  the 
Common  Pleas  in  Tobin  v.  The  Queen  proceeded  in  a  great  degree 
upon  it.  But  there  the  petitioner  prayed  for  restitution  in  damages 
for  the  wrong  done  him.(a)  [He  also  cited  Gonradus  of  Colon's  Case, 
Mem.  in  Scac.  5,  and  Seddon  t;.  Senate,  18  East  63.] 

The  AUamejf-Oeneraly  in  reply. — Two  fallacies  run  *through  r^ooo 
all  the  argument  of  the  defendant's  counsel  on  the  second  point.  *- 
1.  The  confounding  "  petition  of  right"  with  "  right  to  petition."  The 
cases  dted  by  the  other  side  were  cases  of  a  subject  petitioning  the 
Crown  to  redress  grievances,  and  were  not  petitions  of  right  at  all. 
Such  was  the  case  of  Gerveis  de  Clifton,  which  was  preceded  by  that 
of  Robert  de  Clifton  in  18  Ed.  2, 1  Rot.  Pari.  416,  which  seems  to  have 
related  to  the  same  property,  the  Honor  of  Peveril.  Both  those  cases 
have  been  twice  judicially  examined,  namely,  in  Viscount  Canterbury  v. 
The  Attorney-General,  1  JPhill.  306,  826,  and  Tobin  v.  The  Queen,  16 
C.  B.  N.  S.  810,  362-^  (E.  C.  L.  R.  vol.  Ill),  and  shown  not  to  have 
been  petitions  of  right.  2.  Admitting  the  doctrine  that  the  agent  being 
responsible  for  a  wrongful  act  done  by  him  does  not  show  that  the  prin- 
cipal is  not  liable  also,  it  can  only  hold  where  the  principal  could  have 
done  the  wrong ;  and  consequently  cannot  apply  to  the  case  of  the 
Sovereign,  who  can  neither  do  nor  command  wrong :  Locke  Civil  Gov- 
ernment, c.  18,  s.  205.  [CoGKBURN,  C.  J. — How  can  you  distinguish 
between  the  seizure  of  goods  by  a  servant  of  the  Crown,  where  it  is 
admitted  a  petition  of  right  lies,  and  the  improperly  interfering  with 
his  liberty  n  If  the  Sovereign  were  in  proprifi  person  &  to  direct  a 
person  to  effect  an  illegal  arrest  in  his  presence,  it  would  be  no  com- 
mand.   [Blackburn,  J. — ^Not  no  command,  but  no  justification.]    The 

(a)  The  following  U  a  translation  of  that  case. 

Oerrets  de  Clifton  sued  the  King  by  petition,  snggesting  that  dirers  trenches  and  gutters 
v«re  made  in  the  water  of  Trent  by  the  wardens  of  the  eastle  of  Nottingham,  whereby  these 
lands  were  submerged  to  his  damage,  Ao.,  whieh  petition  waa  sent  to  the  ChaneeUor  to  make 
eommission  of  inquiry,  Mo,,  which  was  done,  and  the  suggestion  was  found  true :  and  also 
that  trenches  were  made  in  the  soil  by  the  said  wardens,  where  the  King  had  built  four  mills ; 
whereupon  he  sued  the  King  by  another  petition,  praying  restitution  of  his  damages,  and  that 
this  be  redressed  :  which  petition  waa  endorsed  and  sent  to  the  Chancellor  to  send  the  rerdict 
iato  the  King's  Bench.  And  that  the  Justieea  there  should  eanae  to  eome,  Ac,  before  them 
the  wardens  of  the  castle  of  Nottingham  that  now  are :  and  the  seijeants  of  the  King,  and 
that  they  do  right,  Ac ;  whereupon  the  Chancellor  sent  the  tenor  of  the  Tcrdiet,  and  a  renire 
faeias  tgainst  the  wardens,  who  came,  Ac.  Th,  The  endorsement  of  the  petition  requires 
that  the  Chaacellor  should  send  the  rerdict  of  the  inquest  itself,  Ac,  whieh  was  taken,  and 
oothiug  is  sent  except  the  tenor  of  the  rerdict  of  the  inquest,  Ac  Wherefore,  Ac  The  Court 
conaanded  the  plaintiff  to  cause  to  eome  the  verdict  iUelf  if  he  pleasea  (s'il  reuillc),  and  told 
the  wardens  they  might  go  without  day.  For  W.  Th.  said  that  the  prooecs  issued  against  the 
guardians  was  without  warrant,  inasmuch  as  the  rerdict  itself  was  not  sent,  Ac. 
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law  will  not  draw  a  distinction  between  the  political  and  private  charac- 
ter of  the  Sovereign. 

The  case  was  adjourned  to  the  30th  January,  on  which  daj  the  Court 
said  they  need  not  hear  the  Attamey-Gener(U  farther,  and  that  they 
would  deliver  a  considered  judgment  on  a  future  day. 

Our,  adv.  vuU. 
^ooQ-|       *The  judgment  of  the  Court  was  now  delivered  by 

-J  CocKBURN,  G.  J. — On  the  demurrer  to  this  petition  of  right 
two  questions  present  themselves  for  our  determination.  First.  Whether 
by  the  effect  of  the  letters  patent  the  Crown  is  excluded  from  the  use, 
except  with  the  assent  of  the  patentee,  of  the  invention  protected  by 
the  patent.  Secondly.  Whether,  if  the  foregoing  question  be  answered 
in  the  affirmative,  a  petition  of  right  can  be  maintained  by  the  suppliant 
against  the  Crown  for  the  infringement  of  his  patent  right. 

As  regards  the  first,  it  is  true  that  the  patent  gives  to  the  patentee 
the  sole  privilege  of  making,  using,  exercising  and  vending  the  inven- 
tion ;  but,  on  the  other  hand,  there  are  no  express  words  to  take  away 
from  the  Crown  the  right  of  using  the  invention.  There  can  be  no 
doubt  that,  in  a  grant  between  subject  and  subject,  as  for  instance  in 
the  grant  of  a  license  to  use  the  invention,  the  words  of  the  patent 
would  be  large  enough  to  exclude  the  grantor ;  but  will  they  suffice  to 
exclude  the  Crown  ? 

It  is  established  on  the  best  authority,  that,  in  construing  grants  from 
the  Crown,  a  different  rule  of  construction  prevails  from  that  by  which 
grants  from  one  subject  to  another  are  to  be  construed.  In  a  grant 
from  one  subject  to  another,  every  intendment  is  to  be  made  against  the 
grantor,  and  in  favour  of  the  grantee,  in  order  to  give  full  effect  to  the 
grant ;  but  in  grants  from  the  Crown  an  opposite  rule  of  construction 
prevails.  Nothing  passes  except  that  which  is  expressed,  or  which  is 
matter  of  necessary  and  unavoidable  intendment  in  order  to  give  effect 
to  the  plain  and  undoubted  intention  of  the  grant.  And  in  no  species 
of  grant  does  this  rule  of  construction  more  especially  obtain  than  in 
4,004-1  ^grants  which  emanate  from,  and  operate  in  derogation  of,  the 
-'  prerogative  of  the  Crown.  The  rule  is  nowhere  better  expressed 
than  in  the  clear  and  perspicuous  language  of  Lord  Stowell  in  the  case 
of  the  Rebeckah,  1  Ch.  Bob.  227,  230.  He  there  says,  ''  All  grants 
of  the  Crown  are  to  be  strictly  construed  against  the  grantee,  contrary 
to  the  usual  policy  of  the  law  in  the  consideration  of  grants ;  and  upon 
this  just  ground,  that  the  prerogatives  and  rights  and  emoluments  of 
the  Crown  being  conferred  upon  it  for  great  purposes,  and  for  the  public 
use,  it  shall  not  bd  intended  that  such  prerogatives,  rights  and  emolu- 
ments are  diminished,  by  any  grant  beyond  what  sued  grant  by  neces- 
sary and  unavoidable  construction  shall  take  away."  Now,  the  present 
is  clearly  a  grant  made  by  virtue  of  the  prerogative.  In  early  times, 
when  the  confines  between  legislative  and  executive  authority  were  less 
carefully  defined  and  ascertained  than  at  present,  the  Crown,  as  the 
guardian  of  the  trade  and  commerce  of  the  realm,  both  foreign  and 
domestic,  assumed  and  exercised  the  right  to  make  regulations  and  con- 
fer privileges  relating  thereto ;  and,  in  the  exercise  of  this  authority, 
took  upon  Itself  to  grant  monopolies  in  respect  of  particular  articles  of 
trade  or  manufacture.  And  though  the  granting  of  monopolies  hatf 
been  held  by  Courts  of  law,  and  declared  by  statutes,  to  be  illegal^  this 
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has  been,  not  because  the  Crown  had  not  control  and  authority  oTer 
such  matters,  when  exercised  for  the  public  good,  but  because  the  exer- 
cise of  its  authority  in  granting  these  exclusive  privileges  was  plainly 
contrary  to  the  public  weal,  as  being  in  restraint  of  trade  and  industry 
and  to  the  prejudice  of  the  subject.  The  granting  of  monopolies  in 
respect  of  inventions  was,  however,  held  good  *at  the  common  r^ooc 
law,  on  the  ground  that,  by  tending  to  promote  inventions,  it  was  ^ 
in  the  end  productive  of  advantage  to  the  community.  The  statute  of 
James  was  in  this  respect  only  declaratory  of  the  common  law;  and 
these  grants  of  monopoly  in  respect  of  inventions  are  not  by  force  of 
the  statute,  but  by  virtue  of  the  prerogative.  They  are,  therefore,  sub- 
ject to  the  rule  of  construction  applicable  to  grants  of  this  nature. 

This  being  so,  it  was  contended  on  the  part  of  the  Crown  that  the 
terms,  as  well  as  the  intention,  of  the  grant  would  bo  satisfied  by  con- 
atming  it  to  confer  an  exclusire  right  to  the  use  of  the  invention  as 
against  all  the  subjects  of  the  Crown ;  while,  according  to  the  estab- 
lished rule  of  construction,  the  Grown,  not  being  expressly  named, 
ought  not  to  be  taken  to  have  precluded  itself  from  the  use  of  the  inven- 
tion. 

Against  this  view,  it  was  contended,  on  the  part  of  the  patentee,  that 
the  patent  was  based  on  a  species  of  contract  between  the  patentee  and 
the  Grown,  in  which  the  patentee,  by  communicating  the  secret  of  his 
invention  to  the  public,  gave  a  valuable  consideration  for  the  grant  which 
he  obtained ;  so  that  the  grant,  being  based  on  such  a  consideration, 
should  receive  the  more  liberal  construction  which  it  has  been-held  that 
Royal  grants,  when  proceeding  on  a  valuable  consideration  from  the 
grantee,  ought  to  receive.  It  appears  to  us  that  the  assumption  on 
which  this  presumption  rests — namely,  that  of  a  contract  between  the 
Crown  and  the  patentee,  is  altogether  fallacious.  The  grant  of  the 
patent  is,  as  has  been  explained,  simply  an  exercise  of  the  prerogative, 
in  which — the  ground  on  which  alone  the  grant  of  a  monopoly  is  justi- 
fiable being  that  the  invention  shall  *be  made  available  to  the  r4cooz> 
public — the  Crown  annexes  as  a  condition  of  the  grant  that  the  ■- 
true  nature  of  the  invention,  and  the  manner  in  which  it  can  be  used, 
shall  be  fully  and  unreservedly  disclosed. 

Our  view  as  to  the  construction  to  be  put  on  the  terms  of  a  grant  of 
this  nature  becomes  materially  confirmed  by  what  is  clearly  settled  to 
be  the  law  in  respect  of  another  class  of  grants  emanating  from  the 
same  branch  of  the  prerogative.  By  virtue  of  its  authority  in  matters 
of  trade  and  commerce,  me  Crown  from  a  very  early  period  exercised 
the  power  of  granting  to  individuals  the  right  of  holding  fairs  and  mar- 
kets, and,  as  incidental  thereto,  of  taking  tolls.  Now,  it  is  clear  that, 
however  general  and  universal  by  the  terms  of  the  grant  the  right  to 
take  toll  may  be  as  against  the  rest  of  the  world,  the  Grown  will  never- 
theless be  exempt  from  toll :  2  Inst.  221,  and  Com.  Dig.  tit.  Toll  (G  1.^ 
This  appears  strong  to  show  that  in  granting  a  privilege,  otherwise  or 
universal  application,  the  Crown  will  not  be  bound  unless  it  expressly 
declares  its  intention  to  that  effect ;  and  that  grants  of  privilege,  how- 
ever general  in  their  terms,  can,  in  the  absence  of  express  words  to 
bind  the  Crown,  be  taken  only  as  conferring  the  privilege  as  against  the 
subject,  exclusive  of  the  Crown. 

It  was  however  urged  on  the  part  of  the  suppliant  that,  however 
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stringent  might  be  the  rule  of  construction  with  reference  to  Rojil 
grants  in  general,  it  was  nevertheless  apparent  from  the  lanmage  of 
the  patent  that  the  Crown  had  excladed  itself  from  the  nse  of  die  inyen- 
tion.  While  it  was  admitted  that  the  effect  of  the  statement  that  the 
grant  proceeded  on  the  ^*  certain  knowledge  and  mere  motion"  of  the 
Crown,  which  words  are  said  to  authorize  a  more  liberal  construction 
*2871  *^^  ^  Royal  grant,  was  neutralized  by  the  concomitant  statemcDt 
-I  that  it  was  made  on  the  petition  oi  the  grantee,  which  recit&l 
would  call  for  the  more  rigorous  construction,  it  was  insisted  that  the 
concluding  clause  of  the  letters  patent,  namely,  that  such  letters  patent 
are  "  to  be  taken,  construed  and  adjudged  in  the  most  fayourable  and 
beneficial  sense  for  the  best  advantage  of"  the  grantee,  was  strong  to 
show  that  the  stricter  rule  of  construction  usually  prevailing  with  refer- 
ence to  grants  from  the  Grown  ought  not  to  be  applied  to  patents  for 
inventions.  We,  however,  think  that  this  clause  ought  not  to  have  this 
effect.  We  think  its  true  purpose  and  effect  is  that  pointed  out  by  Mr. 
Hindmarch  in  his  valuable  work  on  Patents,  pp.  72-78,  namely,  that 
of  preventing  the  want  of  certainty  which  ordinarily  exists  in  the  descrip- 
tion of  an  invention  in  a  patent,  prior  to  the  specification,  from  avoiding 
the  grant  for  uncertainty.  Possibly,  the  object  of  the  clause  may  also 
have  been  to  mitigate,  in  the  event  of  any  proceeding  by  scire  facias  to 
repeal  the  patent,  the  rigour  of  the  conditions  on  which  the  patent  is 
granted,  and  on  non-performance  of  which  it  is  to  become  void,  more 
especially  that  of  the  stringent  clause  as  to  the  specification  of  the 
invention,  which  immediately  precedes  it. 

Another  argument  arising  on  the  terms  of  the  patent  was  founded  on 
the  clause  which  provides  uiat  the  patentee  shall  supply  the  patented 
article,  if  required,  for  the  service  of  the  Crown,  upon  reasonable  terms, 
which  provision  it  was  contended  necessarily  implied  that  the  Crown 
could  not  itself  have  manufactured  or  prepared  the  article.  In  answer 
to  this  argument,  it  was  suggested  on  the  part  of  the  Crown  that  the 
*2881  P^^P^^^  ^^  ^^'^  clause  was  to  enable  the  Crown,  if  it  was  *found 
-I  more  convenient  to  have  the  patented  article  supplied  by  the 
patentee  than  to  manufacture  it,  to  compel  the  patentee  to  supply  it ; 
and  this  may,  possibly,  be  the  true  purpose  and  effect  of  the  stipulation. 
But  whether  this  be  so  or  not,  we  thinK  that  to  give  to  this  clause  by 
implication  the  operation  for  which  Mr.  BoviU  contended  would  be 
directly  to  violate  the  rule  of  construction  which,  according  to  the 
authorities,  should  be  applied  to  grants  from  the  Crown,  and  which  pro- 
hibits any  effect  beins;  given  to  the  grant,  b^  implication,  adversely  to 
the  Crown,  beyond  what  is  clearly  expressed  m  the  grant. . 

It  appears  to  us,  on  the  other  hand,  that  there  are  parts  of  the  letters 
patent  from  which  it  is  to  be  inferred  that  the  Crown  was  not  to  be 
Dound.  The  grant  is  of  '^  special  license,  full  power,  sole  privilege  and 
authority,"  &c.,  terms  which  appear  referable  to  a  right  conferred  as 
against  the  fellow-subjects  of  the  grantee,  rather  than  as  against  the 
Crown.  This  is  followed  by  a  prohibition  to  ^'  all  and  every  person  and 
persons,  bodies  politic  and  corporate,  and  all  other  our  subjects  whatso- 
ever," against  making,  using  or  practising  the  invention,  ''upon  such 
pains  and  penalties  as  can  or  may  be  justly  inflicted  on  such  offenders 
for  their  contempt  of  this  our  Royal  command ;"  and  such  offenders  are 
further  to  be  answerable  to  the  patentee  in  damages.     It  is  obvious  that 
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none  of  these  proyisions,  by  which  the  exclnsive  right  of  the  patentees 
are  protected,  can  be  applicable  to  the  Grown :  all  tend  to  show  that  the 
priTilege  was  intended  to  be  against  fellow-subjects. 

Independently,  however,  of  the  arguments  derived  either  from  the 
rules  of  construction  applicable  to  Royal  grants  or  from  the  language 
of  the  letters  patent,  an  ^argument  was  urged  on  the  part  of  the  r^ooo 
suppliant  which  is  well  deserving  of  notice.  It  was  said  that,  in  L 
the  construction  of  grants,  reference  should  be  had  to  what  was  settled 
and  understood  <to  be  the  law  at  the  time  the  grant  was  made ;  and  that 
as,  at  the  time  this  patent  iQras  granted,  the  general  understanding  among 
the  officers  of  state,  the  law  officers  advising  the  Grown  in  respect  of 
patents,  and  inventors,  was  that  a  patented  invention  could  not  be  used 
in  the  public  service  except  on  payment  to  the  patentee,  the  present 
patent,  in  conferring  the  exclusive  privilege  of  using  the  invention, 
must  be  construed  as  a  grant  to  the  exclusion  of  the  Crown. 

It  certainly  appears  that,  at  the  time  this  patent  was  granted,  a  gene* 
ral  understanding  prevailed,  founded  on  the  practice  of  a  long  series  of 
years,  that  if  patented  inventions  were  used  in  any  of  the  departments 
of  the  public  service,  the  patentees  would  be  remunerated,  by  the 
ministers  or  officers  of  the  Urown  administering  such  departments,  as 
though  the  use  had  been  by  private  individuals.  There  can  be  no  doubt 
that  in  numerous  instances  payments  had  been  made  to  patentees  for  the 
use  of  patented  inventions  in  the  public  service  without  objection  or 
difficulty ;  and  not  only  does  no  question  appear  to  have  been  raised  as 
to  the  right  of  the  patentees  by  the.  ministers  of  the  Crown,  but  the 
legal  advisers  of  the  Grown  appear  also  to  have  considered  the  right, 
whether  arising  from  the  terms  of  the  patent,  or  from  the  existing  prac- 
tice, as  so  well  settled,  that  we  find  Sir  John  Jervis,  the  then  Attorney- 
General,  on  an  application  for  a  renewal  of  the  patent  of  Pettit  Smith, 
7  Moo.  P.  C.  C.  133,  before  the  Judicial  Committee  of  the  Privy  Coun- 
cil in  *the  year  1852,  two  years  only  before  the  date  of  this  r^cooQ 
patent,  endeavouring  to  obtain  the  insertion  of  a  condition  that  '- 
the  Crown  should  have  the  use  of  the  invention  without  payment ;  a 
course  which  obviously  would  have  been  unnecessary  if  the  Crown  had 
been  considered  entitled  to  use  the  invention  without  such  a  provision. 
That  the  same  view  of  the  matter  has  prevailed  till  the  present  question 
was  raised  in  this  case,  and  that  of  Glare  t^.  The  Queen  which  immedi- 
ately preceded  it,  is  plain,  as  we  find  a  similar  application  to  that  made 
by  the  Attorney-General  in  the  case  of  Smith's  patent  repeated  in  the 
subsequent  cases  of  Carpenter  and  Lancaster's  patents,  the  application 
for  the  renewal  of  the  latter  having  occurred  as  late  as  in  the  last  year. 

There  can  be  little  doubt  that,  on  the  faith  of  the  understanding  and 
practice  referred  to,  many  inventors  have,  at  a  great  expense  of  time 
and  money,  perfected,  and  matured  inventions,  and  taken  out  patents,  in 
the  expectation  of  deriving  a  portion  of  their  reward  from  the  adoption 
of  their  inventions  in  the  public  service;  and  it  is  not  unreasonable  to 
suppose  that  the  suppliant,  whose  invention  relates  to  shipbuilding,  may 
have  taken  out  his  patent  in  the  hope  that  his  invention  would  be  useu 
in  the  Royal  Navy,  to  his  profit  and  advantage.  But  these  circum- 
stances, though  they  tend  to  show  that  the  case  is  one  of  great  hardship 
as  regards  the  suppliant,  do  not,  in  our  opinion,  affect  the  construction 
to  be  put  on  the  terms  of  this  grant.    Assuming,  according  to  the  pro- 
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Eosition  relied  on,  that  where  there  has  been  an  exposition  of  the  law 
y  judicial  decision,  or  a  isettled  coarse  of  practice  or  understanding  of 
the  law  among  legal  practitioners,  the  language  of  an  instrument  may, 
*2911  ^^  certain  cases,  *be  interpreted  according  to  such  a  standard,  we 
-^  have  in  the  present  instance  nothing  amounting  to  these  condi- 
tions. All  that  is  shown  is  that  a  practice  has  grown  up — at  what 
period  does  not  distinctly  appear— on  the  part  of  the  servants  of  the 
Grown,  of  not  insisting  on  the  right  of  the  Grown  to  use  patented  inven- 
tions without  remuneration  to  the  patentees.  This  may  have  arisen 
from  a  desire  to  encourage  useful  inventions,  or  perhaps  from  a  sense 
of  justice  to  inventors,  whom  it  might  be  thought  there  was  the  greater 
reason  for  paying  for  their  inventions  now  that  articles  used  in  the  pub- 
lic service  are  paid  for,  not,  as  in  ancient  times,  out  of  the  immediate 
revenues  of  the  Grown,  but  out  of  sums  voted  by  Parliament  for  the 
various  departments  of  the  state.  Gonsiderations  of  public  convenience 
having  now,  as  the  Attorney-General  informs  us,  led  the  heads  of  the 
public  departments  to  insist  on  the  application  of  a  stricter  rule  as 
regards  the  right  of  the  Grown,  though  one's  sense  of  justice  may  be 
shocked  at  the  retrospective  application  of  this  doctrine  to  a  patent 
taken  out.  when  a  different  practice  and  understanding  prevailed,  we 
cannot,  when  called  on  to  interpret  this  patent  according  to  the  leeal 
effect  of  its  terms,  do  otherwise  than  deal  with  it  according  to  the  rules 
and  principles  that  would  have  been  applicable  to  it  had  such  a  practice 
never  arisen.  The  language  of  the  present  grant  is  the  same  as  is  to 
be  found  in  the  patents  granted  immediately  after  the  Statute  of  Mono- 
polies ;  nay,  it  is  to  be  ^und  in  patents  for  monopolies  granted  anterior 
to  that  statute.  Dealing  with  it  judicially,  we  are  bound  to  give  the 
same  effect  to  it  as  though  the  question  had  arisen  at  an  earlier  period. 
*9921  ^'^^  rules  *of  law  as  to  the  construction  of  such  grants  have  not 
J  been  altered,  nor  have  we  power  to  vary  them,  our  duty  being  to 
administer  the  law,  not  to  make  it.  There  can  be  little  doubt  that  had 
the  question  whether  the  Grown  was  precluded  from  the  use  of  articles 
in  respect  of  which  such  a  privilege  had  been  granted  to  a  subject, 
arisen  in  the  times  when  this  form  of  grant  was  first  adopted,  the  deci- 
sion would,  in  accordance  with  the  then  established  rules  of  construction, 
have  been  in  favour  of  the  Grown.  At  a  time  when  almost  every  com- 
modity was  the  subject  of  a  monopoly,  it  cannot  be  supposed  that  it  was 
intended  that  the  Sovereign  should  be  bound  to  respect  the  privilege 
thus  conferred  on  subjects,  or  that  the  Grown  lawyers  would  have  allowed 
the  grants  to  be  conferred  in  terms  which  would  thus  have  bound  the 
Sovereign.  At  all  events,  in  the  absence  of  any  authority  to  the  con- 
trary, we  must  give  effect  to  this  patent  according  to  the  rules  which  we 
find  laid  down  from  the  earliest  times  as  applicable  to  grants  from  the 
Crown ;  nor  should  we  be  justified  in  departing  from  them  by  reason  of 
any  practice  or  understanding  which  for  a  time  may  have  arisen,  but  to 
which  the  language  of  the  grant,  remaining  the  same  as  heretofore,  has 
no  reference  whatever. 

Our  view  as  to  the  construction  to  be  put  on  the  language  of  the 
patent  is  confirmed  by  a  consideration  urged  upon  us  by  the  Attorney- 
General.  According  to  the  statute  of  James,  the  power  of  the  Grown 
to  grant  the  right  of  monopoly  in  the  case  of  inventions  is  not  to  be 
exercised  where  public  inconvenience  would  ensue.    Now  a  patentee, 
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having  tbe  sole  right  to  the  use  of  his  inyention,  is  not  bound  to  permit 
any  one  eke  to  use  it ;  *80  that,  if  the  Grown  were  subject  to  r^iOQA 
the  general  restriction,  the  state  might  be  deprived  of  the  use  of  ■- 
an  article  essential  to  the  public  service — possibly  for  the  defence  of 
the  realm — ^while  a  foreign  power,  perhaps  an  enemy,  would  have  fuU 
opportunity  to  profit  by  tne  invention.  It  is  true  this  inconvenience 
might  be  prevented  by  the  introduction  of  a  clause  securing  the  use  of 
the  invention  to  the  Grown.  But  such  a  clause  has  never  yet  been- 
inserted  in  a  patent.  We  must  therefore  consider  the  letters  patent 
as  they  stand;  and  it  seems  to  us  that  the  circumstance  that  the 
construction  contended  for  by  the  patentee  would  lead  to  the  inconve* 
nient  consequence  referred  to,  and  so  might  have  the  effect  of  avoiding 
the  patent  altogether,  is  a  strong  argument  against  the  construction 
contended  for  on  his  behalf. 

Our  judgment  beine,  for  the  reasons  we  have  given,  in  favour  of  the 
Grown  on  the  first  and  main  question  arising  on  tbe  demurrer,  it  might 
appear  unnecessary  to  express  any  opinion  on   the  second,  namely, 
whether  a  petition  of  right  can  be  brought  against  the  Crown  in  respect 
of  an  alleged  wrong ;  more  especially  as  this  question  has  recently  been 
the  subject  of  a  decision  of  the  Gourt  of  Gommon  Pleas  in  the  case  of' 
Tobin  V.  The  Queen,  16  G.  B.  N.  S.  810  (E.  G.  L.  R.  vol.  Ill),  which, 
as  the  decision  of  a  Gourt  of  concurrent  jurisdiction,  we  should  of 
eourse  be  disposed  to  follow.     Nevertheless,  as  we  have  been  invited,  on 
account  of  the  importance  of  the  question — especially  as  petitions  of 
right  have  become  of  more  frequent  occurrence  since  the  recent  statute-^ 
23  ft  24  Yict.  c.  34,  to  pronounce  an  opinion  on  the  subject,  and  as 
the  matter  was  very  fully  discussed  before  us,  we  think  it  right  to  state 
*that  we  can  see  no  reason  for  dissenting  from  the  conclusion  r^ooA 
arrived  at  by  the  Gourt  of  Gommon  Pleas.     We  concur  with  that  ^ 
Court  in  thinking  that  the  only  cases  in  which  the  petition  of  right  is 
open  to  the  subject  are,  where  the  land  or  goods  or  money  of  a  subject 
have  found  their  way  into  the  possession  of  the  Grown,  and  the  purpose 
of  the  petition  is  to  obtain  restitution,  or,  if  restitution  cannot  be  given, 
compensation  in  money,  or  where  the  claim  arises  out  of  a  contract,  as 
for  goods  supplied  to  the  Grown  or  to  the  public  service.     It  is  in  such 
cases  only  that  instances  of  petitions  of  right  having  been  entertained 
are  to  be  found  in  our  books.     No  case  has  been  adduced,  after  all  the 
mdnstry  and  learning  that  have  been  brought  to  bear  on  the  subject, 
both  in  this  case  and  in  that  of  Tobin  v.  The  Queen,  16  G.  B.  N.  S. 
310  (E.  G.  L.  R.  vol.  Ill),  in  which  a  petition  of  right  has  been  brought 
in  respect  of  a  wrong  properly  so  called.     The  case  of  Gerveis  de 
Clifton,  Year  Book  22  Edw.  3,  fol.  5,  pi.  12,  as  was  explained  by  Lord 
Lyndhurst  in  the  case  of  Viscount  Ganterbury  t;.  The  Attorney-General, 
1  Phil.  306,  826,  was,  in  fact,  not  a  petition  of  right  at  all,  but  a  peti- 
tion addressed  to  the  grace  and  favour  of  the  King,  praying,  not  for 
redress  according  to  the  ordinary  course,  but  for  the  appointment  of 
the  petitioner  to  the  stewardship  of  the  Honor  of  Peveril,  as  a  compen* 
Bation  for  wrones  alleged  to  have  been  sustained  at  the  hands  qf  certain 
aeryants  of  the  ICing.     In  Gonradus  of  Golon's  Ga6e,'Mem.  in  Scac.  5, 
which  was  also  relied  on  by  Mr.  Bovill^  the  petition  had  reference  to  a 
ship  and  cargo  which  had  been  seized  as  forfeited  to  the  Grown  by 
reason  of  the  petitioner  being  in  rebellion  against  the  King ;  and  the 
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^2951  P®^^'^^  eones,  tlierefore,  under  the  ^elaas  already  referred  to, 
J  in  which  the  petition  of  right  is  a  Bobstitate  for  an  action  to 
recover  restitution. 

Not  only  is  there  no  precedent  for  a  petition  of  right  being  enter- 
tained in  respect  of  a  wrong  in  the  l^al  sense  of  the  term,  bat,  if  the 
matter  is  considered  with  reference  to  principle  it  becomes  apparent  that 
the  proceeding  by  petition  of  right  cannot  be  resorted  to  by  the  subject 
in  the  case  of  a  tort.  For  it  must  be  borne  in  mind  that  the  petition 
of  right,  unlike  a  petition  addressed  to  the  grace  and  favour  of  the 
SoTcreign,  is  founded  on  the  violation  of  some  right  in  respect  of  which, 
but  for  the  immunity  from  all  process  with  which  the  law  surrounds  the 
person  of  the  Sovereign,  a  suit  at  law  or  equity  could  be  maintained. 
The  petition  must  therefore  show  on  the  face  of  it  some  ground  of  com- 
plaint which,  but  for  the  inability  of  the  subject  to  sue  the  Sovereign, 
might  be  made  the  subject  of  a  judicial  proceeding.  Now,  apart 
altogether  from  the  question  of  procedure,  a  petition  of  right  in  respect 
of  a  wrong,  in  the  legal  sense  of  the  term,  shows  no  right  to  legal 
redress  agidnst  the  Sovereign.  For  the  maxim  that  the  King  can  do 
no  wrong  applies  to  personal  as  well  as  to  political  wrongs ;  and  not 
only  to  wrongs  done  personally  by  the  Sovereign,  if  such  a  thing  can  be 
supposed  to  be  possible,  but  to  injuries  done  by  a  subject  by  the  autho- 
rity of  the  Sovereign.  For,  from  the  maxim  that  the  Kine  cannot  do 
wrong  it  follows,  as  a  necessary  consequence,  that  the  King  cannot 
authorise  wrong.  For  to  authorise  a  wrons  to  be  done  is  to  do  a 
wronff ;  inasmuch  as  the  wrongful  act,  when  done,  becomes,  in  law,  the 
act  of  him  who  directed  or  auUiorised  it  to  be  done.  It  follows  that  a 
petition  of  right  which  complains  of  a  tortious  act  done  by  the  Grown, 
^ogg-i  or  by  a  ^public  servant  by  the  authority  of  the  Crown,  discloses 
-■  no  matter  of  complaint  which  can  entitle  the  petitioner  to  redress. 
As  in  the  eye  of  the  law  no  such  wrong  can  be  done,  so,  in  law,  no  right  to 
redress  can  arise ;  and  the  petition,  therefore,  which  rests  on  such  a  foun- 
dation falls  at  once  to  the  ground.  Let  it  not,  however,  be  supposed  that  a 
subject  sustaining  a  l^al  wrong  at  the  hands  of  a  minister  of  the  Crown  is 
without  a  remedy.  As  the  Sovereign  cannot  authorise  wrong  to  be  done, 
the  authority  of  the  Crown  would  afford  no  defence  to  an  action  brought 
for  an  illegal  act  committed  by  an  officer  of  the  Grown.  The  learned  coun- 
sel for  the  suppliant  rested  part  of  his  argument  on  the  ground  that  there 
could  be  no  remedy  by  action  against  an  officer  of  state  for  an  injury  done 
by  the  authority  of  the  Grown,  but  he  altogether  failed  to  make  good  that 
position.  The  case  of  Buron  v.  Denman,  2  Exch.  167, 188-9,  which  he 
cited  in  support  of  it,  only  shows  that  where  an  act  injurious  to  a  for- 
eigner, and  which  might  otherwise  afford  a  ground  of  action,  is  done  by 
a  British  subject,  and  the  act  is  adopted  by  the  government  of  this 
country,  it  becomes  the  act  of  the  state,  and  the  private  right  of  action 
becomes  merged  in  the  international  question  which  arises  between  our 
own  government  and  that  of  the  foreigner.  The  decision  leaves  the 
question  as  to  the  right  of  action  between  subject  and  subject  wholly 
untouched.  On  the  other  hand,  the  case  of  the  general  warrants. 
Money  v.  Leach,  8  Burr.  1742,  and  the  cases  of  Sutton  v.  Johnstone, 
in  error,  1  T.  R.  493,  and  Sutherland  v.  Murray,  1  T.  B.  538,  there 
cited,  are  direct  authorities  that  an  action  will  lie  for  a  tortious  act  not- 
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withstanding  it  ^may  have  had  the  sanction  of  the  highest  autho-  t^qot 
rity  in  the  state.  But  in  oar  opinion  no  authority  is  needed  to  ^ 
establish  that  a  servant  of  the  Crown  is  responsible  in  law  for  a  tortious 
act  done  to  a  fellow-subject,  though  done  by  the  authority  of  the 
Crown — a  position  which  appears  to  us  to  rest  on  principles  which  are 
too  well  settled  to  admit  of  question,  and  which  are  alike  essential  to 
uphold  the  dignity  of  the  Crown  on  the  one  hand,  and  the  rights  and 
liberties  of  the  subject  on  the  other.  We  entertain  no  doubt  that,  if 
the  effect  of  the  letters  patent  had  been  to  exclude  the  Crown  from  the 
use  of  the  invention,  an  action  could  have  been  maintained  by  the 
patentee  against  any  one  by  whom  the  invention  had  been  used  in  the 
public  service.  On  the  other  hand,  as  the  infringement  of  a  patent 
right  constitutes  a  tort  or  wrong,  in  the  proper  sense  of  the  term,  and 
as  no  wrongful  act  can  be  alleged  against  the  Crown,  we  are  of  opinion 
that,  even  if  our  decision  on  the  first  question  had  been  in  favor  of  the 
suppliant,  a  petition  of  right  to  the  Crown  would  not  be  open  to  him  as 
a  means  of  redress.     Our  judgment  must  therefore  be  for  the  Crown. 

Judgment  for  the  Crown. 


*IN  THE  EXCHEQUER  CHAMBER.         i*29S 

The  QUEEN  v.  The  Justices  of  SUSSEX.    Feb.  8. 
[Reported,  4  B.  ft  S.  966  (E.  C.  L.  R.  vol.  116).] 


RICEET  V.  The  METROPOLITAN  Railway  Company.    Feb.  8. 
[Reported,  5  B.  ft  S.  156  (E.  C.  L.  R.  vol.  117).] 


PUST  V.  DOWIE.    Feb.  4. 
[Reported,  5  B.  ft  S.  88  (E.  C.  L.  L.  vol.  117).] 


GUMM  V.  TYRIE.    Feb.  8. 

Cbmnon  Law  Proeedwre  Ad,  1860, 23  ^  24  Vict.  e.  126,  s,  l^-^InierpUader.^SpecM 
cage. — Error. — Ship, — Mortgage. — Freight. — BiU  of  lading  in  pari  printed. 

1.  Error  will  He  on  a  jodgment  in  a  special  caBO  itated  on  an  interpleader  issoe. 

S.  In  December,  18&0,  S.  A  Jf.,  of  London,  owners  of  the  ship  8.,  mortgaged  it  to  the 
plaintiff  to  secnre  the  repayment  of  2500^,  and  assigned  to  him  all  the  freights,  earnings, 
gains,  profits  and  advantages  to  be  made,  earned  and  gotten  by  the  ship,  and  anthorised  him 
to  demand  and  reeorer  all  sums  due  for  freight  and  earnings  of  the  ship.  At  this  time  the 
8.  was  under  charter-party  to  sail  to  Cuba  and  back,  which  Toyage  she  performed,  and  on  her 
arriral  in  England  in  1867,  default  having  been  made  in  payment  of  the  25001.,  the  plaintiff 
pat  a  stop-order  on  the  freight,  whereupon  8.  A  F.  agreed  that  the  future  freight  should  be 
paid  to  hjaop  and  the  captain  was  informed  of  this  arrangement    In  October,  1857,  the  8.  waM 
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iiiid«r  charter  to  ewiy  a  caigo  of  eooli  to  tbo  Woti  Indioi,  and  6.  A  F.  amaged  with  L  A  Co^ 
of  London,  merehantiy  for  a  parehaao  of  timber  at  M.,  in  Coba,  to  be  aapplied  by  T.  A  Co.^  and 
to  be  sent  home  in  the  S.,  and  for  payment  of  which  I.  A  Co.  had  given  a  letter  of  credit  on 
M .  A  Co.,  of  HaTannahy  undertaking  to  aeeept  their  drafU  for  the  cost  of  the  cargo,  npoa 
preaentation  against  the  shipping  docnmenti  to  be  forwarded  to  I.  A  Co.  Owing  to  the  delay 
in  the  outward  Toyagey  T.  A  Co.  disposed  of  tho  timber  they  had  appropriated  as  the  S.'a  tmrgOf 
and  when  she  reached  M.  there  was  no  cargo  ready.  The  captain,  howerer,  purchased  through 
T.  A  Co.  a  cargo  on  account  of  his  owners,  and  on  its  being  recetred  on  board  gare  to  T.  A 
Co.  a  bill  of  lading,  in  part  printed,  by  which  he  bound  himself  to  delirer  "in  the  like  good 

order  in  the  said  port,  or  In  such  other  my  manifest  may  appoint,  to  order who oa 

faithful  deltTory  thereof  being  shown  shall  pay  me  for  freight  and  oonreyanee ,"    T.  A 

Co.  sent  an  iuToice  to  M.  A  Co.,  which  stated  that  the  goods  were  shipped  "  by  order  of  M. 
A  Co.,  of  Harannah,  and  for  account  of  risk  of  whom  it  may  concern."  M.  A  Co.  paid  the 
amount  of  the  inroice  in  their  account  with  T.  A  Co.,  and  drew  on  I.  A  Co.  for  the  amount,  aad 
sent  the  bill  of  lading  to  them.  I.  A  COb  refused  to  honour  the  bills,  and  in  consequence  M. 
A  Co.  arranged  with  the  defendaat  to  accept  and  take  them  up  for  the  honour  of  the  drawee, 
which  he  did,  receiring  at  the  same  time  from  L  A  Co.  the  bill  of  lading  endorsed  in  blank  bj 
T.  A  Co.  S.  A  F.  became  bankrupts.  Upon  an  interpleader  issue,  which  raised  the  question 
whether  the  plaintiff  was  legally  or  equitably  entitled  to  any  freight  as  agidnst  the  defendant : 
Held,  affirming  the  judgment  of  the  Queen's  Bench,  that  the  plaintiff  was  entitled  to  fireighi 
under  the  assignment* 

This  was  an  interpleader  issue  to  determine  the  right  to  freight 
alleged  to  be  payable  by  the  defendant  to  the  plaintiff  in  respect  of 
goods  carried  in  a  certain  ship  on  a  voyage  from  Manzanilla,  in  Cuba,  to 
London ;  and  a  verdict  was  found  for  die  plaintiff  subject  to  the  opinion 
of  the  Court  of  Queen's  Bench  upon  a  special  case.  The  Court  below 
having  given  judgment  for  the  plaintiff,  see  4  B.  &  S.  680,  the  defendant 
brought  error. 

The  case  was  argued  before  Eble,  C.  J.,  Pollock,  C.  B.,  Willbs, 
Chaknbll,  B.,  and  Pioott,  B. 

Montague  Smithy  for  the  plaintiff. — There  is  a  preliminary  objection, 
that  error  will  not  lie  on  a  judgment  in  a  special  case  stated  on  an  inter- 
pleader issue.  The  intention  of  the  Legislature  in  stat.  1  &  2  W!.  4, 
c.  58,  was  that  the  judgment  of  the  CourC  in  which  the  issue  was  tried 
*^001  ^^^^'^  ^^  final.  By  sect.  2,  ^'  the  judgment  *in  any  such  action 
•1  or  issue  as  may  be  directed  by  the  Court  or  Judge,  and  the  de- 
cision of  the  Court  or  Judge  in  a  summary  manner,  shall  be  final  and 
conclusive  against  the  parties,  and  all  persons  claiming  by,  from,  or 
under  them ;"  and  by  sect.  1  the  costs  are  in  the  discretion  of  the  Court 
below.  Before  the  Common  Law  Procedure  Acts  it  was  decided  that 
error  did  not  lie  on  a  judgment  on  an  issue  directed  under  stat.  1  &  2 
W.  4,  c.  58,  unless  there  was  an  action :  King  v.  Simmonds,  in  error, 
7  Q.  B.  289,  310,  311  (E.  C.  L.  R.  vol.  53),  afiirmed  in  the  House  of 
Lords,  1  H.  L.  G.  754.  [He  also  cited  Snook  v.  Mattock,  in  error, 
5  A.  &  E.  239,  241-243  (E.  C.  L.  R-  vol.  81),  Thorpe  v.  Plowden,  iu 
error,  2  Exch.  387.]  [Willes,  J. — By  the  Common  Law  Procedure 
Act,  1854,  17  &  18  V  ict.  c.  125,  s.  32,  a  special  case  is  put  on  the  same 
footing  with  reference  to  proceedings  in  error  as  a  special  verdict.]  By 
that  section,  *^  error  may  be  brought  upon  a  judgment  upon  a  special 
case  in  the  same  manner  as  upon  a  judgment  upon  a  special  verdict, 
unless  the  parties  agree  to  the  contrary."  It  does  not  alter  the  law  laid 
down  in  King  v.  Simmonds,  in  error,  7  Q.  B.  289,  810,  811  (E.  C.  L. 
R.  vol.  53) ;  or  give  error  on  a  special  case  in  proceedings  where  a  writ 
of  error  would  not  lie ;  it  applies  to  the  special  case  which  stat.  3  &  4 
W.  4,  c.  42,  8.  25,  enabled  parties  to  state  without  going  down  to  trial. 
In  Withers  v.  Parker,  on  appeal,  4  H.  &  N.  810,  which  was  an  issue  in 
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tbe  form  prescribed  by  stat.  8  &  9  Vict.  c.  109,  s.  19,  it  was  held  that 
the  right  of  appeal  given  by  sect.  84  of  the  Common  Law  Procedure 
Act,  1854,  in  applications  for  new  trials  applied  to  a  feigned  issue  under 
The  Interpleader  Act.  The  Court  distinguished  between  an  appeal  given 
*by  statute  and  proceedings  in  a  writ  of  error  which  are  governed  r^coni 
bj  established  rules  of  practice.  ^ 

Erlb,  C.  J. — We  think  that  error  will  lie  on  a  judgment  in  an  inter- 
pleader suit*  Besides,  this  is  a  special  case  stated  by  order  of  a  Judge, 
and  judgment  has  been  given  upon  it*  The  Common  Law  Procedure 
Act,  1860,  23  ft  24  Vict.  c.  126,  s.  16,  allows  error  to  be  brought  upon 
that  judgment. 

Sir  G.  Honyman^  for  the  defendant,  urged  the  same  arguments  as 
were  urged  in  the  Court  below,  and  cited  Alexander  v.  Simms,  5  De  6. 
M.-ft  G.  57,  Sanders  v.  Yanzeller,  in  error,  4  Q.  B.  260  (E.  C.  L.  B. 
ToL  46). 

Mantoffue  Smithy  for  the  plaintiff,  was  not  called  upon. 

Eble,  C.  J. — ^We  are  of  opinion  that  the  judgment  of  the  Court  be- 
low should  be  affirmed.  The  ship  belonged  to  Messrs.  Skeene  ft  Free- 
man, and  while  earning  freight  the  plaintiff  took  possession  of  her  as 
mortgagee,  and  became  entitled  to  any  freight  in  the  course  of  being 
earned.  At  that  time  the  ship  was  carrying  a  cargo  which  it  was  con- 
tended was  the  property  of  the  shipowners,  and  therefore  that  no  freight 
would  be  due.  But  the  whole  fallacy  of  the  argument  on  the  part  of  the 
defendant  is  in  asserting  that  the  careo  had  become  the  property  of 
Skeene  ft  Freeman.  There  was  great  difficulty  in  obtaining  a  cargo  at 
Manaanilla,  and  Messrs.  Torres  ft  Co.  at  that  place  had  caused  goods  to 
be  put  on  board  the  ship  which,  on  certain  ^contingencies  being  t-^qm 
realized,  would  have  become  the  property  of  Skeene  ft  Freeman ;  ^  ^ 
but  those  contingencies  did  not  happen*  Torres  &  Co.  kept  the  control 
of  the  goods,  and  did  not  intend  to  part  with  the  property  in  them  until 
the  price  was  paid :  the  invoice  stated  that  Torres  ft  Co.  had  shipped 
the  goods  ^^  by  order  of  Messrs.  Morrison  ft  Co.  and  for  account  of  risk 
of  whom  it  may  concern,"  and  the  bill  of  lading  was  to  the  order  of  the 
loaders  of  the  goods.  The  goods  were  never  offertd  to  the  assignees  of 
Skeene  &  Freeman,  who  had  become  bankrupt ;  and  they  had  no  oppor- 
tunity of  obtaining  possession  of  them,  for,  in  London,  the  defendant, 
for  the  honour  of  the  drawer,  took  up  the  bills  drawn  by  Morrison  ft  Co. 
on  Irving  ft  Co.,  and  took  to  the  bill  of  lading  and  demanded  the  de- 
livery of  the  cargo.  Therefore  there  was  an  implied  duty  on  him  to  pay 
the  freight,  and  the  reasons  stated  by  the  Judges  of  the  Court  below  for 
the  judgments  which  they  gave  appear  to  us  sound. 

The  rest  of  the  Court  concurring,  Judgment  affirmed.  . 


♦POPE,  Appellaint,  WH ALLEY,  Respondent.  7  iV6.  4.  [*803 

Markets  and  Fairs  Clauses  Act,  1847, 10  A 11  Vict.  c.  14,  s.  IZ.—Shop.—Flenalty, 

The  MsrkotJ  and  Fairt  Claotes  Act,  1847, 10  A  11  Viot  o.  14,  a.  18,  anacU,  that  «  after  the 
market-plaee  ia  open  for  public  me  erery  person  other  than  a  licensed  hawker  who  shall  sell 
or  expose  for  sale  in  any  place  within  the  prescribed  limits,  except  in  his  own  dwelling-place 
or  shop,  any  articles  in  respect  of  which  tolls  are  by  the  special  Act  aothorised  to  be  taken  in 
the  market,  ehaU  for  erery  suoh  olfenee  be  liable  to  a  penalty."    Held,  that  in  order  to  exempt 
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fW>m  p«iitUj  under  thii  leetion,  a  pwty  must  be  tfaowii  to  hare  told  Uio  maifceteble  avtislcs 
in  what  ifl  reellx  bis  own  priTtie  abop,  and  not  in  snob  a  way  as  to  eonstttoto  a  diflerent  Bar- 
bot  from  tbe  legal  one:  and  in  order  to  determine  this  question  all  tbe  elements  of  tbe  eas« 
must  be  taken  into  eonsideration,  altbongb  not  one  of  tbem  alone  migbt  be  eonelnsire  npon  It. 

Cask  stated  bj  justices  under  stat.  20  &  21  Vict.  c.  43,  s.  2. 

At  a  Petty  Sessions  for  the  borough  of  Wigan,  in  the  county  of  Lan- 
caster, an  information  was  preferred  by  the  respondent  against  the  appel- 
lant under  stat.  10  &  11  Vict.  e.  14,  charging  *'  that  within  the  space 
of  six  calendar  months  then  last  past,  to  wit,  on  the  16th  September, 
1864,  at  the  borough  aforesaid  (the  said  borough  being  then  and  there  a 
borough  within  which  a  Local  Board  of  Health  had  been  and  was  duly 
constituted  and  appointed,  and  being  then  and  there  a  borough  by  and 
to  which  The  Public  Health  Act,  1848,  The  Local  Government  Act, 
1858,  and  the  provisions  of  The  Markets  and  Fairs  Clauses  Act,  1847, 
in  so  far  as  they  related  to  markets,  had  respectively  been  duly  adopted 
and  applied,  and  being  then  a  there  a  corporate  borough  within  the  limits 
whereof  there  had  been  and  was  established  and  held  a  market,  and 
wherein  a  market-place  was  opened  for  public  use  before  the  constitution 
*S041  ^^  ^  Local  Board  therein),  did  ^expose  for  sale  in  a  certain  place 
J  there  situate.  The  Crofters'  Arms  Yard,  such  place  being  within 
the  prescribed  limits  of  the  said  borough  and  of  the  Local  Board  of 
Health  of  the  said  borough,  and  such  place  being  then  and  there  not 
within  the  limits  of  the  market  of  the  said  borough,  she  being  then  and 
there  a  person  other  than  a  licensed  hawker,  and  such  place  not  being 
then  or  there  her  own  dwelling-place  or  shop,  certain  articles  in  respect 
of  which  tolls  were  authorized  and  of  right  by  law  authorized  to  be  taken 
in  the  market  of  the  said  borough,  to  wit,  manufactured  goods  consist- 
inffof  laces,  tape,  buttons  and  combs,  contrary  to  the  statute,  &c." 

Wigan  is  an  ancient  borough,  having  an  ancient  market-place,  the 
mayor,  aldermen  and  burgesses  of  the  borough  being  the  owners  of  the 
tolls,  pickage  and  stallage ;  there  is  » Local  Board  of  Health  constituted 
for  the  borough  under  The  Public  Health  Act,  1848,  and  within  the 
borough  The  Local  Government  Act,  1858,  and  The  Markets  and  Fairs 
Clauses  Act,  so  far  as  relates  to  markets,  have  been  adopted  and  applied. 
The  ancient  market  days  were  Monday  and  Friday  in  each  week,  bat 
under  by*laws  Tuesday  and  Saturday  were  added,  and  it  was  ordered 
that  the  market  should  be  held  in  a  specified  place  within  the  borough. 
On  and  prior  to  16th  September,  1864,  the  respondent  was  lessee  of  the 
market  tolls,  pickage  and  stallage,  under  the  corporation. 

A  market  was  held  within  the  borough  on  Friday,  the  16th  Septem- 
ber, 1864,  on  which  day  the  appellant  exposed  laces,  tapes,  buttons  and 
combs  for  sale,  within  the  borough,  not  indeed  within  the  limits  of  the  mar- 
ket as  fixed  by  the  by-laws,  but  within  a  yard  at  the  back  of  and  appnr- 
*3051  ^^^^^^  ^  ^^^  Crofters'  *Arms  public-house.  The  place  where 
-I  these  articles  were  exposed  for  sale  was  composed  as  follows.  The 
main  support  consisted  of  poles  or  pieces  of  wood  which  had  formerly 
been  used  as  a  stall  in  the  market-place,  but  had  been  let  into  the  ground 
in  the  Crofters'  Arms  Yard,  and  for  some  time  used  as  a  stall  there. 
This  stall  consisted  of  the  upright  posts  fixed  in  the  ground,  of  cross 
pieces  of  wood  on  which  the  counter-boards  were  supported,  and  a 
wooden  roof  projecting  a  considerable  distance  beyond  the  counter- 
boards  on  each  side,  so  as  to  shelter  the  seller  on  one  side  and  the 
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cnstomers  on  the  other.     The  seller  was  protected  behind  by  a  wooden 
framework. 

Subsequently  to  the  conviction  of  a  man  named  John  Beesley,  under 
a  similar  charge,  for  exposing  goods  for  sale  on  a  similar  stall,  the  ap- 
pellant's stall  along  with  others  nad  undergone  the  following  alterations, 
yis.,  from  the  floor  up  to  the  level  of  the  counter-boards,  at  one  end. 
Blabs  of  wood  or  undressed  boards  had  been  nailed  to  the  posts ;  from 
these  boards  up  to  the  square  of  the  structure  a  loose  window  frame  had 
been  placed  at  one  end,  and  a  fixed  window  frame  from  that  up  to  the  roof; 
adjoining  the  windows  and  slabs  there  was  a  movable  shutter  or  door, 
giving  access  to  the  back  of  the  counter-board  where  the  seller  stood ; 
the  other  end  of  the  structure  and  the  side  behind  where  the  seller  stood 
were  entirely  boarded  up.  In  front,  from  the  counter-board  to  the 
ground,  slabs  or  boards  were  nailed  to  the  uprieht  posts,  and  from  the 
counter-board  to  the  roof  there  was  a  loose  shutter  extending  to  the 
whole  length  (except  the  breadth  of  a  door  at  one  end),  which  was  re- 
moved during  business  hours.  The  door  at  the  end  of  the  loose  shutter 
was  upon  hinges,  and  *had  a  lock  upon  it,  which  could  be  locked  r^cong 
or  unlocked  on  the  outside.  The  place  inside  where  the  seller  ^ 
Btood  was  about  2  feet  6  inches  broad.  There  was  in  that  breadth  a  floor 
made  of  boards  where  the  cellar  stood,  but  under  the  counter-boards 
and  in  front  where  the  buyer  stood  the  surface  of-  the  ground  was  bare 
and  uncovered,  save  by  the  counter-boards  and  the  roof.  The  struc- 
tures of  the  appellant  and  others  were  placed  side  by  side  in  a  row,  and 
were  set  back  to  back,  so  that  the  fronts  of  the  stalls  faced  each  other, 
affording  a  double  space  for  buyers,  sheltered  in  some  measure  from  wet 
by  the  projecting  roofs  meeting  each  other.  The  movable  glass  win- 
dow and  the  loose  shutters  had  no  hinges,  but  were  so  made  that  they 
could  be  taken  down,  and  when  put  up  again  fastened  inside.  The 
dimensions  of  each  of  those  structures  were  as  follows :  the  height  from 
the  ground  to  the  square  was  6  feet  6  inches,  and  from  the  ground  to 
the  centre  of  the  roof  was  9  feet  6  inches ;  the  window  frame  at  the  end 
was  nearly  4  feet  wide ;  the  breadth  of  the  structure  was  about  6  feet 
10|  inches,  including  the  projection  of  the  roof  on  each  side  of  the 
counter-boards  where  the  seller  and  buyer  stood ;  the  length  of  the 
structure  was  about  13  feet ;  the  space  between  two  stalls  fronting  each 
other  was  entirely  open  at  all  times,  and  was  common  to  the  customers 
of  both  stalls.  •  There  were  shelves  in  the  appellant's  structure,  and  it 
was  proved  that  some  of  the  structures  of  the  same  kind  and  in  the  same 
yard  were  papered,  but  no  evidence  of  being  papered  was  given  as 
regarded  that  of  the  appellant. 

The  structures  did  not  adjoin,  neither  were  they  in  any  manner  con- 
nected with,  any  house  or  other  building  of  a  substantial  character,  and 
they  were  of  a  slight  and  "^unsubstantial  character,  and  were  not  r4cg/)7 
proof  against  the  weather.  The  cost  of  the  structure  was  from  ■- 
4L  to  5?.  The  structure  was  made  at  the  expense  of  the  landlady  of 
the  public-house,  who  let  each  stall  by  the  week ;  the  appellant  having 
taken  her  stall  from  her  by  the  week  at  the  rent  of  2«.  a  week.  The 
other  occupants  of  those  structures  were  npt  and  never  had  been  rated 
to  the  poor  and  highway  rates  in  respect  of  them. 

The  appellant  and  other  holders  of  similar  structures  had  access  to 
them  whenever  they  thought  fit.     They  exposed  goods  for  sale  th«6 
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every  day  in  the  week.  The  customen  as  a  rale  stood  in  front  and 
outside  the  structure  when  they  made  their  purchases,  but  evidence  was 
given  that  they  could,  if  they  chose,  go  into  the  narrow  space  of  2  feet 
.6  inches  where  sellers  stood.  The  stall  holders  generally  removed  their 
goods  at  night,  though  some  evidence  was  given  that  in  some  instances 
goods  were  left  there  all  night,  but  the  witnesses  would  not  state  that 
the  structures  were  such  as  would  render  it  safe  to  leave  anything  valu- 
able all  night.  As  regarded  the  appellant,  it  was  not  proved  that  any 
person  went  inside  her  structure  to  purchase,  or  that  she  ever  left  goods 
on  the  premises  at  night ;  neither  was  the  contrary  proved. 

It  was  contended  on  the  part  of  the  appellant  that  the  place  in  ques- 
tion was  her  own  shop  within  the  meaning  of  the  exception  in  The 
Markets  and  Fairs  Glauses  Act,  1847,  sect.  18. 

The  justices  were  of  opinion  however  that  this  was  not  so.  First. 
Because  of  its  want  of  a  stable  and  substantial  character.  Secondly. 
Because  it  was  a  mere  alteration  of  what  had  undoubtedly  been  a  stall, 
*S081  ^^  order  to  evade  the  provisions  of  that  Act.  Thirdly.  *Be- 
-l  cause,  though  it  was  possible  for  a  customer  to  go  inside  for  the 
purpose  of  buying,  yet  it  was  obvious,  from  the  very  narrow  space 
behind  the  counter-boards  f about  SO  inches  in  breadth),  and  from  tha 
fact  of  the  shutter  in  front  being  regularly  removed  for  the  purpose  of 
selling  goods,  that  such  was  never  intended,  and  in  practice  could  not 
be  the  case,  and  that  the  user  of  this  structure  must  necessarily  be  the 
same  as  of  a  stall  where  the  seller  stands  inside  and  the  buyer  outside. 
Fourthly.  Because  the  structure  was  not  of  such  a  nature  as  either  to 
protect  goods  against  rain  or  render  it  safe  to  have  goods  of  value  on 
the  premises  during  the  night  without  their  being  otherwise  protected. 

And  it  also  appearing  to  the  justices  that  the  evidence  brought  the 
case  within  the  operation  of  sect.  18  of  The  Markets  and  Fairs  Glauses 
Act,  1847,  they  gave  their  determination  against  the  appellant,  and  the 
question  was,  were  they  right  in  so  deciding  ? 

The  question  turned  on  the  Markets  and  Fairs  Glauses  Act,  1847,  10 
k  11  Vict.  c.  14.  Sect.  18.  ^^  After  the  market-place  is  open  for  public 
use  every  person  other  than  a  licensed  hawker  who  shall  sell  or  expose 
for  sale  in  any  place  within  the  prescribed  limits,  except  in  his  own 
dwelling-place  or  shop,  any  articles  in  respect  of  which  tolls  are  by  the 
special  Act  authorised  to  be  taken  in  the  market,  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  40«.'' 

Keane  {Cottingham  with  him),  for  the  appellant. — The  question  is 
whether  this  particular  structure  is  a  *'  shop"  within  the  meaning  of 
The  Markets  and  Fairs  Glauses  Act,  1847,  10  &;  11  Vict.  c.  14,  s.  18. 
*8091  '^^^  evidence  shows  that  it  was  the  appellant's  own  shop.  *The 
^  form  of  the  structure,  its  being  covered  up,  its  being  locked  at 
night  goods  being  stored  in  it,  its  being  exposed  to  the  public,  and  whether 
they  stood  on  the  inside  or  the  outside,  are  the  affair  of  the  proprietor 
alone.  [He  referred  to  Gom.  Dig.  Market^  (F  8),  Mosley  v.  Walker,  7 
B.  k  G.  40  (E.  G.  L.  R.  vol.  14) ;  The  Mayor,  &c.,  of  Macclesfield  v. 
Ghapman,  12  M.  &;  W.  18 ;  The  Llandaff,  &c.,  Market  Gompany,  appts., 
Lyndon,  respt.,  8  G.  B.  N.  S.  518.  (E.  G.  L.  R.  vol.  98) ;  Wiltshire  r. 
Baker,  11  G.  B.  N.  S.  287  (E.  G.  L.  R.  vol.  108) ;  and  Wiltshire, 
appt.,  Willett,  respt.,  11  Id.  S^O,  all  three  decided  on  The  Llandaff  and 
Canton  District  Markets  Act,  1858,  2X  k  22  Vict.  c.  cv.  s.  25.]  Black- 
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BUBHy  J. — I  do  not  think  the  sense  of  the  word  "  shop*'  in  other  statutes 
bears  much  on  this  matter.  [He  cited  Bex  v.  The  Inhabitants  of  Gav- 
ersham,  4  B.  &  G.  688  (E.  G.  L.  B.  vol.  10) ;  Reg.  v.  Hill,  2  Moo.  k 
B.  458 ;  The  Major  of  Tarmoath  v.  Groom,  1  H.  &  G.  102  ;  Reg.  v. 
Sanders,  9  G.  k.  P.  79  (E.  G.  L.  R.  vol.  88^ ;  Reg.  v.  Garter^  1  Gar.  k 
E.  173  (E.  G.  L.  R.  vol.  47).]  There  are  also  several  cases  decided  on 
the  registration  clauses  of  The  Reform  Act,  2  W.  4,  c.  45,  s.  27,  and 
of  The  Registration  of  Voters  Act,  6  &  7  Vict.  c.  18,  as  to  the  meaa- 
inff  of  the  word  "  shop" ;  Watson  v.  Gotten,  17  L.  J.  G.  P.  68,  is  one. 
[Mbllob,  J. — They  will  not  help  us  much.] 

Fidd  {Le  Breton  with  him),  for  the  respondent. — The  question  turns 
on  the  construction  of  a  modem  Act  of  Parliament,  not  on  what  may 
have  been  the  meaning  of  the  word  ^^  shop*'  some  hundred  years  ago. 

At  common  law  selhng  in  a  private  shop  was  no  infrinffement  of  a 
market:  The  Mayor,  &c.,  of  Macclesfield  *v.  Ghapman,  12  M.  k  r^q-iA 
W.  18.  The  object  of  the  Legislature  in  this  section  was  to  give  ^ 
a  remedy  for  the  infringement  of  the  rights  of  owners  of  tolls  m  markets. 
In  The  Llandaff,  &c.,  Market  Gompany,  appts.,  Lyndon,  respt.^  8  G.  B. 
N.  S.  616  (£.  G.  L.  R.  vol.  98),  Erie,  G.  Jr.,  p.  524,  says,  ''  The  inten- 
tion (f.  e.  of  The  Llandaff  and  Canton  District  Markets  Act,  1858,  21 
k  22  Vict.  c.  cv.  s.  25),  was  that  the  established  traders  of  the  district 
who  carry  on  their  business  in  their  own  dwellins-houses  or  shops  should 
not  be  interfered  with."  [He  referred  to  the  definitions  of  the  words 
^^shop"  and  *'  stall"  given  in  the  Dictionaries  of  Johnson,  Webster  and 
Richardson.] 

Moreover,  the  question  in  this  case  is  in  reality  very  much  one  of  fact, 
whidi,  the  justices  having  decided,  the  Gourt  will  not  reverse  their  de- 
cision unless  they  appear  to  have  erred  in  some  principle  of  law.  The 
several  matters  stated,  though  some  of  them  are  important  to  be  taken 
into  consideration,  are  none  of  them  conclusive. 

Keane^  in  reply,  was  about  to  produce  a  model,  but  the  Gourt  inti- 
mated that,  in  order  to  avoid  travelling  out  of  the  case,  he  had  better 
not  use  it. 

Blackbubn,  J. — The  conviction  must  be  affirmed.  The  case  turns 
entirely  on  the  proper  construction  of  The  Markets  and  Fairs  Glauses 
Act,  1847, 10  k  11  Vict.  c.  14,  s.  18,  [his  Lordship  read  the  section^ ; 
and  the  question  is,  iHiat  is  meant  by  the  expression  "  shop"  in  this 
section  ?  Looking  at  the  object  of  the  Act  it  was  to  introduce  such 
clauses  as  would  now  be  proper  to  be  put  into  the  grants  in  local. statutes 
relating  "^to  markets.  What  did  the  Legislature  intend  with  r*Q;«i 
reference  to  such  an  objeot  ?  ^  . 

It  18  important  to  see  what  was  the  law  before  the  statute  with  respect 
to  the  simple  erant  of  a  market.  The  Mayor,  &c.,  of  Macclesfield  v. 
Ghapman,  12  M.  k  W.  18,  shows  that,  if  not  finally  decided,  it  was  in 
one  Gourt  at  all  events  deemed  the  better  opinion,  that  the  grant  of  a 
market  did  not  confer  a  right  on  the  grantee  to  prevent  other  persons 
selling  marketable  articles  in  their  own  houses  or  shops  within  the  limits 
of  the  market.  Such  a  right  might  exist  byjprescription,  as  appears 
from  Mosley  v.  Ghapman,  7  B.  &  G.  40  (E.  C.  L.  K.  vol.  14),  but  a 
modem  grant  of  market  by  charter  had  not  that  effect.  Still  it  is 
equally  certain,  as  appears  from  the  observations  of  Baylev,  J.y  in 
Mosley  v.  Walker,  7  jB.  &  G.  40,  58,  referring  to  Mosley  v.  Cfhadwick, 
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reported  in  the  note  (a)  to  that  case,  p.  47,  ^^  that  the  lord  haring  a 
right  of  market  in  a  partionlar  place  a  stranger  coald  not  lawfally  set 
up  what  in  reality  was  a  different  market  in  that  place."  That  was  the 
test,  whether  the  Grown  granted  the  right  of  market  bj  tnodem  charter, 
in  which  case  any  person  in  the  neighbourhood  might  continue  to  sell  in 
a  priTate  house  without  being  liable  to  an  action,  but  if  he  set  up  such 
a  thing  as  was  in  reality  a  different  market  in  that  place,  that  was  neces- 
sarily an  injury.  This  gives  us  the  idea  what  is  substantially  meant  by 
a  ^<  diop"  in  this  enactment.  Wherever  a  person  is  really  soling  in  hia 
own  private  shop  then  he  will  not  be  liable  to  a  penal^  now,  just  as  he 
would  not  have  been  liable  to  an  action  in  olden  times.  But  when  par- 
*8121  ^^^  ^^^  ^^  reality  ^setting  up  a  market,  this  is  not  a  private  shop 
J  within  the  meaning  of  this  Act,  but  is  a  market  for  holding  whi^ 
they  would  be  open  to  an  action  at  common  law. 

Let  us  look  then  to  the  particular  case  before  us.  If  this  were  a  per- 
manent private  shop  the  penalty  should  not  be  enforced.  New  I  do  not 
•think  that  any  one  of  the  elements  here  taken  into  consideration  by  the 
justices  is  conclusive.  They  sum  them  up  very  well.  They  say  this 
was  not  a  ^'shop.''  First.  ^*For  want  of  a  stable  and  substantial 
character."  That  is  not  decisive.  Secondly.  *'  Because  it  was  a  mere 
alteration  of  what  had  undoubtedly  been  a  stall :"  a  very  important  ele- 
ment, but  not  conclusive  either.  And  so  of  the  rest.  I  may  add  the 
short  term  for  which  ^^  the  structures"  were  rented.  All  these  are  ele- 
ments to  be  taken  into  consideration  to  see  if  these  were  such  shops  as 
the  Legislature  contemplated.  The  justices  having  taken  them  all  into 
their  consideration  have  decided  the  question,  but  I  must  say  if  it  were 
a  question  of  fact  for  me  I  should  have  decided,  as  the  justices  have 
done,  that  this  was  really  setting  up  a.  market. 

Mbllor,  J.  (the  only  other  Judse  present). — Mr.  Keane  has  urged  all 
that  could  be  urged  on  behalf  of  his  client.    But  looking  at  the  statute, 

*  its  obvious  intention  was  to  introduce  into  local  Acts  certain  clauses 
relating  to  markets  and  fairs ;  as  has  been  done  in  The  Railways  Glauses 
Consolidation  Act^  1845,  8  &;  9  Vict.  c.  20,  relating  to  railways,  which 

'  were  to  be  of  a  general  character  calculated  to  meet  all  circunkstances. 
The  intention  of  it  was  to  establish  market-places  under  proper  con- 
trol.    It  was  to  prevent  the  infringement  of  market  rights,  and  when 
*S131  ^^  '^^  ^^  ^^^  "^previous  decisions  as  to  what  is  meant  by  selling 
^  in  what  are  in  reality  private  houses  or  shops,  it  is  reasonable  to 
'  hold  that,  when  the  Legislature  say  you  shall  not  sell  except  in  such, 
•they  meant  to  protect  persons  bonfi  fide  so  selling. 

i  agree  with  my  brother  Blackburn  that  each  one  of  the  circumstances 
^'  relied  on  by  the  justices  here  was  important  to  be  taken  into  oonsiders- 

*  tion,  but  was  not  conclusive.  The  justices  have  drawn  the  conclusion 
that  these  structures  are  not  shops,  and  we  think  they  came  to  the  right 
conclusion,  although  I  do  not  say  we  should  not  have  sustained  their 
view  if  they  had  held  otherwise. 

The  true  definition  of  shop,  I  think,  means  a  place  not  only  for  sell- 
ing but  for  storing ;  for  instance,  a  drapery  shop  is  a  place  for  storing 
drapery  goods,  and  such  like.  But  this  is  not  absolutely  decisive  on  the 
question,  for  in  a  fishmonger's  shop  there  may  be  very  perishable  articles 
not  meant  for  storage.  Goaviction  affirmed. 
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*BILLS  ud  Another,  Assignees  of  W.  SMITH,  v.     r^o^^ 

0.  SMITH.(a)    IJan.  28.]  L  ^^* 

Bankruptcy. — Fraudulent  preference. — Demand  by  creditor. 

1.  A  pajaMttt  mad«  by  %  debtor  on  tbe  oto  of  btokniptey,  out  of  m  ftind  wbiob  would  otbor- 
wiM  be  distribaUble  among  bit  orediton,  witboat  »  demand  bj  tbe  pmrtienlar  creditor^  is  not 
Meatarilg  a  fraadnlenfc  preferenee. 

2.  Ib  an  action  by  tbe  assignees  of  a  bankrupt  to  recoTer  baok  a  •ram  of  money  alleged  to 
bare  been  paid  by  way  of  firandulent  preference,  tbe  Jndge  left  to  tbe  jnry  as  a  qneetion  of 
bet  wbether  at  tbe  time  of  tbe  payment  to  tbe  defendant  bankruptcy  was  contemplated  by  tbf 
beokrupt»  and  tbat»  if  tbe  payment  was  in  contemplation  of  bankruptcy  and  roluntaryi  tbey 
oa^t  to  infer  tbat  it  was  intended  to  prevent  tbe  equal  distribution  of  tbe  property  amongst 
the  general  creditors,  in  wbich  ease  it  would  be  roid  as  against  tbe  assignees :  tbat  if  tbe 
beakmpt,  tboagb  be  was  aware  tbat  bankruptcy  was  nnaroidable,  and  tbougb  no  application 
bed  been  made  Ibr  payment  paid,  tbe  debt  simply  in  disebarge  of  tbe  obligation  be  bad 
tntered  into  to  pay  on  a  giren  day,  witbout  any  riew  of  giving  a  preference  to  tbat  particular 
creditor  at  tbe  expense  of  tbe  rest»  tbe  payment  would  not  be  a  frandnlent  preferenee  witbin 
tbe  meaning  of  tbe  bankrupt  law.    Held,  a  right  direction. 

This  was  an  action  bj  the  assignees  of  William  Smith,  a  bankrupt, 
sgamst  Charles  Smith,  the  brother  of  the  bankrupt,  to  recover  back  a 
snm  of  money  alleeed  to  have  been  paid  to  him  bj  the  bankrupt  by  way 
of  firandulent  presence.  It  was  tried  before  Blackburn,  J.,  at  the 
LiDColnshire  Summer  Assises,  1864,  when,  a  verdict  having  been  re- 
turned for  the  defendant, 

ffojfei,  Serjt.,  in  Michaelmas  Term,  1864,  obtained  a  rule  for  a  ne^ 
trial  on  the  ground  of  misdirection,  citing  Marshall  v.  Lamb,  5  Q.  B. 
115  (E.  0.  L.  B.  vol.  48). 

This  rule  was  argued  in  the  present  Term,  on  the  13th  January ; 
before  Cockbubn,  C.  J.,  I^laoebubn  and  Mbllob,  JJ.,  and  GbomptoNi 
J.  (who  left  the  Court  before  the  close  of  the  argument). 

*MaeauIay  and  J,  F.  Stephen  showed  cause,  and  ffayeSj  Serjt.,  p^  a^  j. 
and  WUUj  were  heard  in  support  of  the  rule.  *- 

The  nature  of  the  case,  together  with  the  arguments  upon  it,  fully 
appear  in  the  judgment  of  the  Court.  It  will  be  sufficient  to  add  that  The 
Bankrupt  Law  Consolidation  Act,  1849, 12  &  18  Vict.  c.  106,  s.  133,  and 
the  following  authorities,  were  referred  to :  Alderson  t^.  Temple,  4  Burr. 
2285,  2240 ;  Harman  v.  Fishar,  Cowp.  117 ;  Thompson  t;.  Freeman,  1 
T.  B.  155 ;  Hartshorn  v.  Slodden,  2  B.  &  P.  582,  584 ;  Crosby  v.  Crouch, 
2  Camp.  166, 168,  per  Lord  Ellenborough ;  Gibbins  v.  Phillipps,  7  B.  ft 
C.  529,  534  (E.  C.  L.  B.  vol.  14) ;  Hunt  v.  Mortimer,  10  B.  &  C.  44 
(E.  G.  L.  B.  vol.  21) ;  Yacher  v.  Cocks,  1  B.  &  Ad.  145  (E.  C.  L.  B. 
vol.  20);  Morgan  v.  Brundrett,  5  B.  &;  Ad.  289  (E.  C.  L.  B.  vol.  27); 
Cook  V.  Bogers,  7  Bing.  488  (E.  C.  L.  B.  vol.  20) ;  Atkinson  v.  Brin- 
daU,  2  Bing.  N.  C.  225  (E.  C.  L.  B.  vol.  29) ;  Gibson  v.  Boutts,  3  Scott 
229;  Abell  v.  Daniell,  1  Moo.  &  M.  870  (E.  C  L.  B.  vol.  22) ;  Ogden 
V.  Stone,  11  M.  k  W.  494 ;  Van  Casteel  v.  Booker,  2  Exch.  691 ; 
Strachan  v.  Barton,  11  Exch.  647,  650 ;  Edwards  v.  Glyn,  2  E.  &  E. 
29  (E.  C.  L.  B.  vol.  106).(6)  Our.  adv.  vult. 

(a)  Tliit  enee  wie  deeided  duing  the  Tenn,  nnd  hie  beta  aoeidenUlly  mie plneed. 

{b)  See  aleo  Tlook  v.  Jonee,  4  BIngh.  20  (B.  C.  L.  B.  toL  13) ;  AbboU  v.  Barbag^  S  Bingh. 
^.  C.  444  (B.  €.  L.  B.  rol.  29) ;  Poland  «.  Oljn,  2  D«  «  By.  310 ;  4  Bing.  22,  note  (a) ;  Onthrit 
f.  Creuley,  2  0.  «  P.  801  (B.  C.  L.  a  ToL  12);  Aldred  v.  Oonatoble,  4  Q.  B.  074  (B.  0.  L.  B. 
TOL45). 
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The  judgment  of  the  Court  was  now  delivered  by 

CocKBURK,  G.  J. — This  was  an  action  by  the  assignees  of  William 
Smith,  a  bankrupt,  to  recover  back  a  sum  of  money  paid  to  the  defend- 
ant, as  it  was  alle^^ed,  bj  way  of  fraudulent  preference. 

On  the  trial,  evidence  was  given  that  William  Smith  became  a  bank- 
rupt on  the  14th  of  September,  1862.  Before  his  bankruptcy,  and  at 
*8161  ^^^  ^"^  ^^  April,  1862,  *he  had  applied  to  the  defendant,  Charles 
-I  Smith,  who  was  his  brother,  for  a  loan  of  money.  Charles 
Smith,  according  to  the  evidence,  which  the  jury  must  be  taken  to  have 
believed,  told  him  that  he  had  not  the  money,  but  that  he  thought  he 
could  procure  it  from  his  bankers  on  pledging  himself  to  repay  it  on  a 
particular  day,  and  he  asked  his  brother  William  when  he  would  be 
able  to  repay  the  money,  and  was  told  on  the  1st  July  then  next.  The 
defendant  then  went  to  his  bankers  and  obtained  from  them  an  advance 
of  the  sum  required,  on  the  deposit  of  some  title  deeds,  on  the  express 
contract  that  he,  the  defendant,  would  repay  the  money  on  the  1st  of 
July.  He  returned  to  William  Smith,  and  informed  him  of  the  terms 
on  which  he  had  obtained  the  money ;  and  the  money  ifas  lent  by  the 
defendant  to  William  Smith,  on  the  29th  of  April,* on  the  seearity  of  a 

Sromissory  note  payable  on  demand.  A  few  days  before  the  Ist  of 
uly  the  brothers  again  met,  when  William  Smith,  without  any  fresh 
application,  told  the  defendant  that  he  should  be  prepared  to  pay  him 
on  the  1st  of  July,  and  requested  to  know  the  amount  of  the  banker's 
commission  and  other  charges,  that  he  might  pay  the  whole  sum  at 
once.  He  was  told  what  they  were,  and  on  the  1st  of  July,  without 
any  further  application,  brought  the  money  to  the  defendant  and  paid 
him.  William  Smith  was  in  good  ffeneral  credit  till  some  time  after 
this  payment ;  but  the  fact  was  that  he  was,  during  the  whole  period  of 
this  transaction,  and  had  Ions  been,  in  very  embarrassed  circumstances ; 
and  the  money  he  thus  obtained  was  wanted  to  pay  off  a  creditor  then 
pressing  him  for  payment.  But  the  defendant  was  not  at  all  aware  of 
*8171  ^^^^®  facts,  and  it  was  admitted  at  the  trial  that  the  "^whole  trans- 
^  action  was  perfectly  bon&  fide  on  his  part.  The  evidence  showed 
that  the^  affairs  of  William  Smith  continued  to  get  worse,  and  that  on 
the  1st  of  July  they  had  become  hopeless.  On  the  22d  of  August,  he 
issued  a  circular  to  his  creditors,  and  on  the  22d  of  September  became 
a  bankrupt. 

-•  It  was  left  to  the  jury  as  a  question  of  fact  whether,  at  the  time  of 
the  payment  to  the  defendant  bankruptcy  was  contemplated  by  William 
Smith,  and  they  were  told  that  if  the  payment  was  in  contemplation  of 
bankruptcy  ana  voluntary,  they  ought  to  infer  that  it  was  intended  to 

Srevent  the  equal  distribution  of  the  property  amongst  the  general  ere- 
iters,  in  which  case  it  would  be  void  as  against  the  assignees.  So  far 
no  complaint  is  made  of  the  direction ;  but  my  brother  Blackburn,  who 
tried  the  cause,  further  told  the  jury  that  if  the  bankrupt,  though  he 
was  aware  that  bankruptcy  was  unavoidable,  and  though  no  application 
had  been  made  for  payment,  paid  this  debt  simplv  in  discharge  of  the 
obligation  he  had  entered  into  to  pay  on  a  given  day,  without  any  view 
of  giving  a  preference  to  this  particular  creditor  at  the  expense  of  the 
res^  the  pavment  would  not  be  a  fraudulent  preference  within  the  mean- 
ing of  the  Dankrupt  law.  The  jury  having  round  for  the  defendant,  we 
must  take  it  as  a  fact  that  tihe  payment  was  made  by  the  bankrupt  bonfi 
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fide  and  without  mny  intention  of  giving  an  undue  preference  to  the 
defendant  And  the  question  is,  whether  the  direction  of  the  learned 
Judge  to  the  jury  was  wrong  in  telling  them  that  a  payment  made  under 
such  circumstances  was  good  as  against  the  assigneeSi  on  bankruptcy 
supervening. 

On  the  part  of  the  plaintiffs  it  was  contended  that  "^the  pay-  r^o-tQ 
meat,  having  been  made  by  the  bankrupt  without  any  application  ^ 
from  the  defendant,  must  be  taken  to  have  been  purely  voluntary  on  his 
part;  and  it  was  urged  that  as  the  effect  of  such  a  payment  must  neces- 
sarily be  to  prevent  the  rateable  distribution  of  his  effects  among  his 
creditors,  and  so  to  defeat  the  bankrupt  law,  and  as  a  man  must  be  taken 
to  intend  that  which  is  the  necessary  consequence  of  his  acts,  a  pay- 
ment made  spontaneously  by  a  debtor  on  the  eve  of  bankruptcy  must 
necessarily  be  a  fraudulent  preference.  The  cases  were  also  relied  upon 
in  which  the  question  discussed  had  been  whether  the  payment  had  been 
made  voluntarily,  or  on  the  demand  of  the  creditor ;  and  the  language 
of  the  Judges,  in  pointing  out  this  distinction  as  the  criterion  of  the 
validity  of  the  payment,  was  also  adverted  to,  as  showing  that  the  ab- 
sence of  any  demand  by  the  creditor  must  be  considered  conclusive  of 
the  payment  being  a  fraudulent  preference.  In  effect  the  argument  for 
the  plaintiffs  came  to  this,  that  no  payment  made  by  a  debtor,  on  the 
eve  of  bankruptcy,  out  of  a  fund  which  would  otherwise  be  distributable 
among  his  creditors,  without  a  demand  from  the  particular  creditor, 
would  be  other  than  a  fraudulent  preference.  We  are  unable  to  assent 
to  this  proposition. 

There  is  no  doubt  that,  in  the  great  majority  of  cases,  the  question  of 
fraudulent  preference  would  bo  determined  by  the  fact  of  the  payment 
having  been  made  spontaneously  by  the  debtor,  without  pressure  on  the 
part  of  the  creditor.  Unexplained,  a  payment  so  made  would  carry 
with  it  the  presumption  that  the  intention  of  the  debtor  was  to  act  in 
fraud  of  the  bankrupt  law.  Hence  the  importance  of  requiring  proof 
of  pressure  on  the  part  of  the  creditor  in  order  to  rebut  the  inference 
*which  would  otherwise  arise  from  the  apparent  spontaneousness  r«giQ 
of  the  act ;  and  hence  the  language  of  the  Judges,  in  the  cases  ^ 
referred  to,  in  distinguishing  between  a  voluntary  payment  and  one 
made  on  the  pressure  of  the  creditor.  But,  it  by  no  means  follows  that, 
because,  in  the  majority  of  cases,  the  absence  of  pressure  by  the  cre- 
ditor may  properly  leaa  to  the  inference  that  the  debtor  intended  to  act 
iu  fraud  of  the  law,  that  circumstance  must  necessarily  be  conclusive  in 
a  case  where  other  circumstances  are  found  sufficient  to  rebut  the  pre- 
sumption of  fraudulent  intention.  For,  it  must  be  borne  in  mind  that 
the  true  question  in  all  these  cases  is  whether  the  intention  with  which 
the  payment  was  made  was  to  defeat  the  operation  of  the  bankrupt  law. 
It  is  this  intention  to  act  in  fraud  of  the  law  which  stamps  the  prefer- 
ence of  the  particular  creditor,  however  morally  honest,  with  the  charac- 
ter of  fraud. 

It  may  not  be  unimportant  to  observe  how  the  law  as  to  fraudulent 
preference  has  arisen.  The  statutes  relating  to  bankruptcy  contained 
no  provision  invalidating  payments  made  prior  to  the  act  of  bankruptcy ; 
but  the  Courts,  from  the  time  of  Lord  Mansfield,  held  that  if  a  trader, 
in  contemplation  of  bankruptcy,  with  a  view  to  evade  the  bankrupt  law, 
preferred  a  particular  creditor,  to  the  detriment  of  the  rest,  such  a 
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preferenoe  was  a  fraud  upon  the  law  and  the  transaotion  oould  not  stand. 
Lord  EUenborough,  in  Crosby  v.  Gronch,  2  Gamp.  166,  168,  aaja 
that  this  was  ^'  an  excrescence  upon  the  bankrupt  laws/'  and  that  in  his 
ojMnion  the  cases  had  ^ne  far  enough  and  ought  not  to  be  farther 
extended.  Be  this  as  it  maj,  the  intention  of  the  party  making  the 
ji^AOff]  payment  to  defeat  '''the  law  was  always  considered  as  the  cardi- 
•I  nal  point  on  which  the  whole  question  turned.  "  Where  an  act 
is  done  that  is  right  to  be  done,"  says  Lord  Mansfield  in  Harman  tr. 
Fishar,  Gowp.  lli,  123  (by  which,  of  course,  he  means  ^' right,"  irre- 
spectively of  the  bankrupt  law),  *.^  and  the  single  motive  is  not  to  give 
an  unjust  preference^  the  creditor  will  have  a  preference."  '^  A  bank- 
rupt," says  Heath,  J.,  in  Hartshorn  v.  Slodden,  2  B.  &  P.  682,  585-6, 
'^  has  the  disposition  of  his  property  till  the  moment  when  he  commits 
an  act  of  bankruptcy ;  and  unless  he  disposes  of  it  infraudem  legUy  his 
transfer  will  be  good.  Fraud  indeed  chanffes  the  complexion  of  things 
both  in  civil  and  criminal  cases."  It  is  with  reference  to  the  intention 
and  motives  of  the  party  making  the  payment  that  the  fact  of  threats 
or  importunity  on  the  part  of  the  creditor  becomes  in  the  majority  of 
cases  a  matter  of  so  much  importance.  Not,  indeed,  that  the  hostile 
4tttitude  of  the  creditor  will  of  itself  legalise  the  payment,  if  the 
debtor  was  uninfluenced  thereby,  and  the  payment  was  made  voluntarily 
by  the  debtor  and  with  a  view  to  prejudice  his  other  creditors :  Cook  v. 
Sogers,  7  Bin^.  438  (E.  G.  L.  B.  vol.  20).  The  pressure  of  the  creditor 
becomes  material  because,  as  is  said  by  Lord  EUenborough  in  Grosby  v. 
Grouch,  2  Gamp.  166,  169,  ^^  his  demand  repels  the  presumption  tha^ 
the  bankrupt,  upon  the  eve  of  bankruptoy,  made  a  distinction  among 
his  creditors,  and  spontaneously  favoured  one  of  them  to  the  prejudice 
of  the  rest."  The  pressure  of  the  particular  creditor  does  not  make  the 
payment  any  the  less  contrary  to  the  policy  of  .the  bankrupt  law,  which 
seeks  to  insure  the  rateable  distribution  of  the  insolvent  trader's  assets, 
*S^1  ^^^  ^hich  distribution  is  defeated  by  .the  ^payment  to  .the  single 
'  ^  ^  creditor  whether  importunate  or  not. .  Neither  can  it  be  said 
that  the  pressure  operates  to  compel  payment  by  the  debtor ;.  for«  the 
latter,  if  he  knows  that  bankruptcy  is  inevitable,  must  also  know  that  it 
will  protect  his  property  and  his  person  against  the  individual  creditor. 
The  effect  of  pressure,  therefore,  in  legalising  the  payment  is  only  that 
It  rebuts  the  presumption  of  an  intention  on  the  part  of  the  debtor  to 
^t  in  fraud  of  the  law,  from  which  fraudulent  intention  alone  arises  the 
invalidity  of  the  transaction.  But,  if  the  fact  of  pressure  by  the  creditof 
only  operates  in  the  way  pointed  out,  why  may  not  any  other  circum* 
stance,  which  in  like  manner  would  serve  to  repel  the  presumption  of 
fraudulent  intention,  be  available  for  this  purpose?  The  question 
whether  an  intention  to  defeat  the  law  and  to  prevent  the  due  oistribu- 
iion  of  his  assets  existed  in  the  mind  of  the  trader  in  handing  over  the 
portion  of  ^  them  in  question  to  the  creditor  is  one  of  fact  for  the  juiy. 
If  the  act  was  spontaneous  on  the  part  of  the  debtor,  and  there  are  no 
circumstances  to  rebut  the  presumption  which  arises  from  the  act  having 
been  purely  voluntary  on  his  part,  the  jury  should  be  told  to  infer  that 
the  preference  thus  given  was  fraudulent  and  wrongful.  But  if  th«re 
are  circumstances  by  which  the  presumption  may  be  rebutted,  these 
drcumstances,  whatever  they  mav  be,  are  for  the  consideration  of  tiie 
jury,  and  cannot  properly  be  withdrawn  from  them  j  and  a  direction  to 
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Ibe  jai^  that,  tfltlKKip(h  th«  IraiMaetion  wm  apparently  volnntary  oft  th* 
part  ef  the  debtor,  if  the  effect  of  the  eviaence  on  their  minds  is  to 
iaiisfy  them  that  the  desire  to  give  a  frandnlent  preference  was  not  the 
motive  operating  on  the  debtor  in  handing  over  his  assets  to  the  par- 
ticular creditor,  theyoaght  "^to  uphold  the  transaction,  is  in  our  r^om 
opinion  perfectly  correct.  L      '^ 

*  In  the  present  case  w,e  most  take  it,  on  the  finding  of  the  jury,  that. 
tiiMnotiye  operating  on  the  mind  of  the  debtor  was  his  sense  of  the 
obligation  arisingfrom  the  undertaking  to  return  the  money  on  the 
appointed  day.  We  are  jiot  called  upon  to  say  whether  we  approve  of 
the  verdict  of  the  jury,  or  whether  it  would  not  have  been  more  satis- 
factory if  the  jury,  looking  to  the  desperate  pecuniary  position  of  the 
debtor  and  the  near  relationship  of  the  parties,  and  to  the  absence  of 
any  demand  of  payment,  had  come  to  a  different  conclusion  as  to  the 
motive  of  the  payment :  we  have  only  to  deal  with  the  direction  of  the 
learned  Judge  that,  if  the  desire  to  fulfil  an  undertaking  believed  to 
be  peremptQ^  waa  the  motive  of  the  debtor,  the  payment  would  be  legal 
and  valid.. 

The  present  case,  no  doubt,  does  not  fall  within  the  principle  of 
Toovey  v.  Milne,  2  B.  &  A.  688,  and  cases  of  that  class,  in  which,  it 
having  been  agreed  that  a  fund  should  be  specifically  appropriated  to  a 
particular  purpose,  as  equity  would  enforce  the  specific  application,  the 
money  would  not  pass  to  the  assignees.  In  the  present  case  the  agree- 
XDODt  was  not  to  pay  out  of  a  particular  fund,  but  to  pay  on  a  particular 
day,  and  the  payment  was  made  accordingly.  But  there  ^  is  authority 
for  holding  that  where  money  is  paid  under  a  special  contract  for  repay- 
ment made  when  the  money  was  lent  this  will  not  amount  to  a  fraudu- 
lent preference.  In  Hunt  v,  Mortimer,  10  B.  k  G.  44  (E.  G.  L.  R. 
vol.  21),  where  a  trader  in  insolvent  circumstances,  having  an  order 
from  The  East  India  Company  which  he  had  not  funds  to  execute,  bor- 
rowed "^money  on  an  agreement  that  the  lender  should  receive  r^oog 
the  money  for  the  order  from  The  East  India  Company  and  ^ 
^pay  himself,  and  this  was  accordingly  done,  this  Court  upheld  the 
transaction  as  not  amounting  to  a  fraudulent  preference.  Parke,  J.,  it 
.is  true,  puts  it  upon  the  principle  of  the  fund  being  bound  in  equity  to' 
*  the  specific  appropriation ;  but  Lord  Tenterden  and  Bayley  and  Little- 
dale,  JJ.,  appear  to  have  proceeded  on  the  more  general  ground. 
Littledale,  J.,  expressly  says  that  a  payment  is  not  voluntary  if  it  is  the 
subject  of  a  special  contract  made  before  the  money  was  lent.  In 
Yacher  v.  Cocks,  1  B.  &  Ad.  145  (E.  C.  L.  R.  vol.  20),  in  which  case 
an  army  agent,  on  receiving  credit  from  his  bankers,  the  defendants,, 
engaged  to  pay  over  to  them,  on  receipt,  sums  which  usually  came  to 
his  hands  half-yearly  from  government  for  the  discharge  of  pensions, 
and  paid  them  accordingly.  Lord  Tenterden,  at  Nisi  prius,  directed  the 
jury,  if  the  payments  were  made  in  pursuance  of  an  antecedent  con- 
tract entered  into  on  opening  the  new  account,  or  with  a  view  to  enable 
the  bankers'  to  honour  the  bankrupt's  drafts  that  he  might  go  on  for  a 
time,  then  to  find  for  the  defendants ;  whereupon  the  counsel  for  the 
plaintiffs  elected  to  be  nonsuited.  A  rule  to  set  aside  the  nonsuit  hav- 
mg  been  obtained,  the  Court  held  that,  as  the  direction  was  admitted  to 
be  right  on  the  second  point,  the  nonsuit  must  stand ;  so  that  it  became 
imnecessary  to  decide  whether  the  direction  on  the  first  point  was  right. 
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Bi^t  Bajley,  J.,  expresses  his  opinion  that  the  questions  left  to  the  jury 
were  both  proper.  His  langnage  appears  verj  mnch  to  the  present 
purpose.  He  says,  p.  152,  **  The  question  of  fraudulent  preference  de> 
*d241  P®^^  ^^  ^h%i  passes  in  the  mind  of  *the  party  making  the 
-I  payments,  at  the  time  when  they  are  made :  if  he  acts  in  pursu- 
ance of  a  contract  or  engagement,  or  otherwise  under  such  circumstances 
that  he  cannot  have  a  choice,  the  payments  are  evidently  not  the  result 
of  preference."  Littledale,  J.,  appears  to  have  concurred  in  this  view, 
though  Park,  J.,  expresses  doubts  as  to  the  direction  on  the  first  point 
and  appears  to  have  thought  it  incorrect.  In  another  case  of  Abell  v. 
Daniell,  1  Moo.  &  M.  870  (B.  0.  L.  R.  vol.  22),  where  a  sum  of  money 
had  been  given  by  a  trader  shortly  before  his  bankruptcy  to  his  son, 
whom  he  was  in  the  habit  of  maintaining,  Lord  Tenterden  left  it  to  the 
jury  to  say  whether  the  money  was  given  in  the  ordinary  course  of 
maintaining  the  son,  or  for  the  purpose  of  securing  an  advantage  to  the 
latter  over  the  creditors,  and  with  a  view  to  benefit  him  at  their  expense. 
This,  it  is  true,  amounts  to  no  more  than  a  ruling  at  Nisi  prius,  but  the 
ruling  does  not  appear  to  have  been  questioned. 

In  our  opinion,  founded  both  on  the  reason  of  the  thing  and  on  the 
result  of  the  authorities,  the  whole  question  turns  on  the  intention  of 
the  trader  in  disposing  of  his  effects  to  the  particular  creditor.  Primft 
facie,  a  trader,  who,  on  the  eve  of  bankruptcy,  hands  over  to  a  creditor 
assets  which  ought  to  be  rateably  distributed  among  all  his  creditors, 
must  be  taken  to  have  acted  in  ^aud  of  the  law ;  but  if  circumstances 
exist  which  tend  to  explain  and  give  a  different  character  to  the  trans- 
action, and  to  show  that  the  debtor  acted  from  a  different  motive,  these 
circumstances  must  be  left  to  the  jury,  who  should  be  told  that  unless 
they  come  to  the  conclusion  that  the  debtor  had  the  intention  of  defeat- 
*8251  ^^S  ^^  ^^^  ^^^  preventing  the  due  distribution  of  his  assets  *by 
-■  preferring  one  creditor  at  the  expense  of  the  rest,  the  transact 
tion  will  stand  good  in  law. 

This,  it  appears  to  us,  was,  in  substance  and  effect,  the  direction  of 
my  brother  Blackburn  to  the  jury.  We  therefore  hold  that  the  direction 
was  right,  and,  consequently,  that  this  rule  must  be  discharged. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 

The  QUEEN,  on  the  Prosecution  of  The  Mayor,  Aldermen  and  Bur- 
gesses of  SOUTHAMPTON,  v.  The  Commissioners  of  the  Port 
of  SOUTHAMPTON.    Feb.  2  and  8. 

JndcnMnt  In  The  Qomb  •.  Th«  Commiialonerf  of  th«  Port  of  8o«tktmptoB«  1  B.  ^  8.  i 
(H.  0.  L.  B.  ToU  101),  rorenod. 

Error  on  the  judgment  of  the  Queen's  Bench,  reported  1  B.  ft  S.  5. 

The  case  was  argued  on  the  2d  and  8d  of  February,  before  Erlb,  C. 

J.,  Pollock,  C.  fi.,  Willbs  and  Ebating,  JJ.,  and  Channbll  and 

PlGOTT,  BB. 

It  turned  on  the  construction  of  several  local  Acts  relating  to  the 
borough,  port  and  harbour  of  Southampton,  and  the  Court  having  heard 
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lAuih  {BuUar  with  him)  for  the  defendant,  and  Mantt^fue  Smith  {Arehi" 
bald  with  him)  for  the  prosecation,  roTersed  the  judgment  on  a  point  not 
taken  in  the  Court  below.  Judgment  reversed. 


^The   GARNET   and   MOSELT  Gold  Mining   Company  of  r^^oA 
AMERICA  (Limited)  v.  SUTTON.    Feb.  2.  L  "^^^ 

JokU Stock  Company,  7SS  Viet.  e.  110.— 19  S 20  Viet.  e.  47. ^UmiUd  liabQify.^ 

Shareholder. — Liqiudaiare. — Change  of  Company. 

WWrs  m  Joint  itoek  Compan j,  ngiitond  under  fUt  7  A  8  Vlot  e.  110,  nibteqaentlj  ngittcrt 
ilMir  a*  nn  ineorponUd  Company  with  limitod  liability  nnder  lUt.  10  k  20  Vict  o.  47,  and 
Mqnidatora  are  appointed  to  wind  it  np,  who  proeeed  to  make  a  call  for  the  pnrpote,  the  liability 
of  a  ihareholder  in  the  original  Company  to  that  eall  if  not  limited  to  the  amonnt  of  hii  iharei. 

This  was  an  action  brought  to  recover  2000/.  with  interest,  alleged  to 
be  due  on  a  call,  against  the  defendant  as  holder  of  2000  shares  in  the 
plaintifia'  Company.  The  cause  came  on  for  trial  at  the  Surrey  Spring 
Amies,  1868,  when  a  verdict  was  by  consent  taken,  for  the  plaintiffs, 
subject  to  the  opinion  of  the  Court  on  a  special  case  stating  the  following 
facts. 

The  defendant  held  2000  shares  of  1/.  each  in  the  Company,  which 
had  been  originally  established  in  1852,  and  was  completely  registered 
under  stat.  7  ft  8  Vict.  c.  110.  In  September,  1856,  it  was  completely 
roistered  under  The  Joint  Stock  Companies  Act,  1856,  19  ft  20  Vict, 
c.  47,  as  an  incorporated  Company  with  limited  liability.  Previous  to 
this  the  defendant  had  paid  1500Z.  on  account  of  his  shares.  The 
Company  being  in  difficulties  a  resolution  was  subsequently  passed  in 
accordance  wiUi  that  statute  and  the  Joint  Stock  Companies  Act, 
1857,  20  &  21  Vict.  c.  14,  to  wind  up  the  Company,  and  liquidators 
were  appointed  accordingly;  and  the  present  action  was  brought  for 
a  call  made  by  them  on  the  defendant  as  one  of  the  contributories  to  it. 

*The  case  was  argued  in  the  Court  below  (a)  in  Easter  Term,  r*onT 
1864,  April  29th.  L  82T 

BovSl  {Cfarth  with  him),  for  the  plaintiffs,  relied  upon  Ex  parte  Ste- 
venson, in  re  The  Liverpool  Tradesmen's  Loan  Company  (Limited),  82 
L.  J.  Ch.  96,  before  the  Lords  Justices,  and  cited  sects.  61,  62,  82, 104, 
107,  116  of  The  Joint  Stock  Companies  Act,  1856, 19  k  20  Vict.  c.  47. 

Lu$h  {ffoU  with  him),  for  the  defendant,  admitted  the  decision  in  Ez 
parte  Stevenson,  82  L.  J.  Ch.  96,  vis.  that  the  Company  was  the  same 
before  and  after  registration  under  stat.  19  k  20  Vict.  c.  47 ;  but  dis- 
puted the  conclusion,  observing  that  that  was  a  case  of  winding  up 
under  the  authority  of  the  Court,  whereas  the  winding  up  here  was 
voluntory.  [He  cited  sects.  61,  62,  63,  64,  73,  110, 116  of  that  Act, 
and  Mbllob,  J.,  referred  to  sect.  90,  par.  7,  of  sect.  104.1 

The  CouBT  (Blackburn,  Mellob  and  Shee,  JJ.)  said  that,  there 
being  a  decision  of  a  Court  of  at  least  co-ordinate  jurisdiction  upon 
the  point,  the  ease  ought  to  go  to  a  Court  of  error  rather  than  tney 
should  overrule  the  judgment  of  that  Court.  But  the  matter  being 
res  Integra,  they  would  not  express  any  opinion  upon  it. 

Judgment  for  the  plaintiffs. 

(•)  8m  thlt  etM  reported  for  another  point,  8  B.  A  8.  821  (H.  C.  L.  B.  toL  118). 
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On  this  judgment  the  defendant  now  brought  error,  and  the  ease 
HQQo-i  was  argued  on  the  Ist  and  2d  February,  1865,  '^'before  £ri«b, 
-J  G.  J.,  Pollock,  G.  B.,  Willbs,  J.,  and  Channkll,  B.,  and  judg- 
ment given  on  the  latter  day. 

JTbZZ,  for  the  defendant. — The  defendant  having  paid  1500Z.  in  re- 
spect of  his  2000  shares  of  It  each,  remains  liable  for  only  500Z.  more, 
the  Company  beine  a  limited  one,  whereas  the  liquidators  seek  to  charge 
him  with  2000Z.  It  is  true  the  Company  was  originally  an  nnlimited 
Company,  and  was  so  when  a  portion  at  least  of  its  debts  were  con- 
tracted, but  Stat.  19  k  20  Vict.  c.  47,  which  gave  Companies  power  to 
register  themselves  with  limited  liability,  does  not  contemplate  any  dis- 
tinction between  new  Companies  and  Companies  already  registered  under 
the  previous  Act,  7  &;  8  Vict.  c.  110,  which  avail  themselves  of  its  pro- 
visions. The  rights  of  creditors  against  such  a  Company  and  the  indi- 
vidual shareholoers  in  it  are  preserved  by  stat.  19  k  20  Vict.  c.  47, 
8. 116,  and  throughout  the  Act  no  distinction  is  drawn  between  old  and 
new  Companies.  [He  referred  to  sects.  18,  16,  61,  82,  104, 107,  IIQ, 
111,  113.J  The  judgment  of  the  Court  below  proceed^  altogether  oq 
the  authority  of  Ex  parte  Stevenson,  in  re  The  Liverpool  Tradesmen's 
Loan  Company,  Limited,  82  L.  J.  Ctu  96.  But  that  is  the  decision  of 
only  one  of  the  Lords  Justices,  Lord  Justice  Turner,  the  other,  Xiord 
J(ustiQe  Knight  Bruce,  doubting.  But  the  reasons  giten  for  t}iat  judg- 
ment are  short,  and  this  Court  ought  therefore  to  put  its  own  conatrao- 
tion  on  the  statute. 

.  Q-arth  {BaviU  with  him)  appeared  for  the  plaintiffs^  but  was  not  called 
on. 

'^8291  *^^^9  C*  J.*— The  question  before  us  is,  whether  the  defeii4- 
j  -*  ant  is  liable  for  a  call  inade  by  liquidators  in  respect  of  a  joint 
sjbock  Company  which  is  being,  wound  up«  The  Company  was  originally 
1^1  unlimited  Company  under  the  joint  stock  Acts  in  force,  prior  tojstat. 
19  k  20  Vict.  c.  47,  and  after  that  statute  and  under  it  became  rcfna- 
tered  as  a  limited  Company,  and  consequently  a  new  Company  and  a. 
new  corporation.  The  defendant  objects  to  pay  the  call  made  by  ihe 
liquidators,  IL  per  share,  being  their  full  value,  on  the.  ground  that  he 
has  already  paid  l&s:  on  each  share,- and  therefore,  as  it  is  a  limited 
Qompany,  is  liable  to  no  more,  by  force  of  sect.  61  of  that  Act,  which 
sayS)  "  If  the  Oempany  is  limited  no  contribution  shall  be  required  from 
any  shareholder  exceeding  the  amount,  if  any,  unpaid  on  the  shares  held 
by  him.' 

.  But  before  the  registration  under  stat.  19  k  20  Vict.  c.  47,  the  Com- 
pany of  which  the  defendant  is  a  member  had  incurred  debts  which  are 
atill  existing,  and  requires  a  call  of  II.  per  share  to  liquidate  them,  and 
t)ien  the  question  is,  whether  the  liability  of  the  defendant  by  reason  of 
his  being  a  shareholder  in  the  unlimited  Company  continues  notwith* 
standing  that  the  unlimited  Company  became  a  limited  one  under  the 
piore  recent  statute. 

,  W^  are  of  opinion  that  stat  19  k  20  Vict.  c.  47,  has  saved  that  lia- 
bility. Sect.  107  of  that  Act  repeals  sll  statutes  creating  Joint  Stock 
Companies,  and  consequently  would  repeal  all  liability  in  respect  of  those 
Companies  were  it  not  for  the  provision  in  it  which  enacts  that  no  repeal 
ensjCted  by  the  statute  '^  shall  affect  any  right  acquired  or  liability  in- 
curred under  any  such  Acts  before  such  repeal  comes  into  operation." 
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Therefore  there  is  *an  express  reservation  of  ererj  liability  pre-  racoon 
Tiously  ezistins  under  the  former  Acts.  It  stands  to  reason  that  ^ 
it  would  be  injustice  if  a  Joint  Stodc  Company  registered  under  the 
earlier  Acts  could,  by  becoming  registered  as  a  umited  Oooipany  under 
the  later  Act,  get  rid  of  their  debts  and  become  discharged  from  tiM 
duty  incumbent  on  them,  i.  e.,  to  pay  those  debts. 

Sect,  lis  gives  the  right  of  registration  to  new  limited  Companies. 
It  says,  *^  Upon  compliance  with  the  foregoing  requisitions,  the  registrar 
of  Joint  Stock  Companies  shall  certify  under  his  hand  that  the  Company 
so  applying  for  registration  is  incorporated  as  a  Company  under  this 
Act,  and  in  the  case  of  a  limited  Company,  that  it  is  limited,  and  there- 
upon such  Company  shall  be  incorporated  accordingly,  and  all  provisions 
contained  in  any  deed  of  settlement.  Act  of  Parliament,  royal  charter, 
or  letters  patent,  or  other  instrument  constituting  or  regulating  the  Com- 
pany, shall  be  deemed  to  be  regulations  of  the  Company  within  the 
meaning  of  this  Act,  and  all  the  provisions  of  this  Act  shall  apply  to 
such  Company  in  the  same  manner  in  all  respects  as  if  it  had  been  ori- 
ginally incorporated  under  this  Act;"  i.  e.,  clearing  off  all  the  debts,  but 
tiiat  is  followed  by  the  words,  "  Subject,  nevertheless,  to  the  reservations 
hereinafter  contained  with  respect  to  the  existing  rights  of  creditors  and 
other  persons."  Then  comes  sect.  116.  ^^  The  registration  of  any  ex- 
isting Company  under  this  Act  shall  not,  nor  shall  any  act  of  the  Com- 
pany subsequent  to  such  registration,  prejudice  any  right  which  previ- 
ously to  Boch  registration  has,  or  which  would,  if  no  such  registration 
had  taken  place,  have  accrued  to  any  creditor  or  other  person  against 
the  Company  in  its  corporate  capacity,  or  against  *any  person  r^Qo-t 
then  being  or  having  been  a  member  of  such  Company,  but  every  ^ 
such  creditor  or  other  person  shall  be  entitled  to  all  such  remedies 
against  the  Company  in  its  corporate  capacity,  and  against  every  person 
then  being  or  having  been  a  member  of  such  .Company,  as  he  would 
have  been  entitled  to  in  case  such  re^istraf ion' had  not  taken  place."  It 
is  perfectly  clear  that  the  object  of  this  was  to  avoid  the  obvious  injus- 
tice of  allowing  Companies  to  clear  off  their  debts  in  this  way. 

The  effect  of  these  clauses  is  that,  while  the  statute  makes  this  a  lim- 
ited Company  for  general  purposes,  they  leave  it  an  unlimited  Company 
quoad  the  liability  of  its  shareholders  for  existing  debts. 

And  sect.  61  enacts.  ^'  In  the  event  of  any  Company  being  wound  up 
by  the  Court  or  voluntarily,  the  existing  shareholders  shall  be  liable  to 
contribute  to  the  assets  of  the  Company  to  an  amount  sufficient  to  pay 
the  debts  of  the  Company,  and  the  costs,  charges,  and  expenses  of  wind- 
ing up  the  same,  with  this  qualification,  that  if  the  Company  is  limited 
no  contribution  shall  be  required  from  any  shareholder  exceeding  the 
amount,  if  any,   unpaid  on  the  shares  held  by  him." 

The  judgment  of  the  Court  below  must  therefore  be  affirmed. 

The  rest  of  the  Court  concurring.  Judgment  affirmed.(a) 

(a)  TIm  statute  10  k  20  Viet.  o.  47,  has  been  in  great  part  repealed,  and  the  law  oa  the 
fobjeet  oonsolidated,  by  the  Companies  Act,  1802,  25  it  20  yiot  e.  80. 
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*832]  *MEMORANDUM. 

In  this  Vacation,  Thamoi  Webster^  Esq.,  of  Lincoln's  Inn,  Sir 
ThamatrPhH^iy  Knight,  of  the  Inner  Temple,  JoBevh  Broumj  Esq.,  of 
the  Middle  l^emple,  Clement  MUwardj  Esq.,  of  tne  Middle  Temple, 
James  Jtedfoard  BuiweTj  Esq.,  of  the  Inner  Temple,  and  Hardxngt 
Stanley  (HWard,^  Esq.,  of  the  inner  Temple,  John  Peter  Be  0-ex^  Esq., 
of  Lincoln  s  Inn,  Joshtia  WiUiamej  Esq.,  of  Lincoln's  Inn,  Edward 
Franeit  Smithy  Esq.,  of  the  Middle  Temple,  and  George  Jesselj  Esq., 
of  Lincoln's  Inn,  were  appointed  of  Her  Majesty's  Counsel  learned  in 
the  law. 

Bengamin  OauUtm  Molnnsanj  Esq.,  of  the  Middle  Temple,  was  ad- 
vanced to  the  degree  of  the  coif,  and  gave  rings,  with  the  motto  "  Ex 
sese." 
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THE  QUEEN'S  BENCH, 


(SasUx  (Berra, 


xxym.  vicTOBiA.   isas. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  were : — 


COCRBURN,  0.  J., 
Blackbubn,  J.y 


MBLLOR^    J.y 

Shbb,  J. 


COWELL  9.  The  AMMAN  (ABERDALE)  OoUiery  Company, 

Limitea.    Matf  8. 

Oounfy  CourU  Ad,  13  A  14  Vtd,  e.  61,  «.  11. — Casts. — Btferenee  by  consent  after 

issue  joined. 

AlUr  iwne  joined  »  eftiue  was,  by  order  of  m  Judge  and  bj  eoment  of  the  partiee,  reforred 
to  arbitration,  tbe  ooita  of  the  eanie  to  abide  the  erent  of  the  award.  The  arbitrator  fovnd 
that  tbe  pbdntiff  had  anstalned  damages  hj  reason  of  the  breaehes  of  oontraet  alleged  in  the 
deelaration,  to  the  amount  of  20*.,  and  ordered  the  defendants  to  pay  that  amount  to  the 
plaintiill  Held  bj  this  Court,  after  oonferenoe  with  the  Judges  of  the  Common  Pleas  and 
Bzehequer,  that  the  plaintiiT  was  depriTed  of  his  costs  bj  the  Count j  Courts  Act,  IS  ^  14 
YieL  e.  61,  s.  11. 

This  was  an  action  for  not  delivering  coals  according  to  contract. 
Issue  having  been  joined  therein,  the  "^cause  was,  by  order  of  a  r^oo^ 
Judge  and  by  consent  of  the  parties,  referred  to  the  Master,  ^ 
with  all  the  powers  of  a  Judge  at  Nisi  prius  as  to  amending  the  pleas 
and  as  to  certifying :  and  it  was  ordered  "  that  the  costs  oi  the  cause 
should  abide  the  event  of  the  award,  and  that  the  costs  of  the  reference 
should  be  in  the  discretion  of  the  Master."  By  his  award  the  Master 
found  all  the  issues  for  the  plaintiff,  and  that  he  had  sustained  damages 
by  reason  of  the  breaches  of  contract  alleged  in  the  declaration  to  tbe 
amount  of  20s. ;  this  amount  he  ordered  tne  defendants  to  pay  to  the 
plaintiff,  and  directed  that  each  party  should  bear  their  own  costs  of 
the  reference. 
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Upon  this  award  the  Master  taxed  the  plaintiff*8  costs  of  suit,  the 
event  of  the  award  being  in  his  favoar. 

By  the  Goanty  Courts  Act,  18  k  14  Vict.  c.  61,  s.  11,  if  in  any 
action  in  any  of  the  Superior  Courts  of  record  **  in  coyenant,  debt,  de- 
tinue, or  assumpsit,  not  being  an  action  for  breach  of  promise  of 
marriage,  the  plaintiff  shall  recover  a  sum  not  exceeding  20£,"  he  shall 
have  judgment  to  recover  that  sum  only,  and  no  costs. 

In  Michaelmas  Term,  1864,  November  25th,  Quain  obtained  a  rule 
calling  upon  the  plaintiff  to  show  cause  why  the  Master  should  not 
review  his  taxation,  on  the  ground  that,  by  virtue  of  stat.  18  k  14  Vict 
e.  61,  s.  11,  the  plaintiff  having  recovered  a  sum  not  exceeding  202. 
was  not  entitled  to  costs. 

In  Hilary  Term,  January  81st,  before .  Cockburn,  G.  J.,  Mbllob 
and  Shbb,  JJ., 

Joseph  Brawn  showed  cause. — The  arbitrator  had  no  power  to  enter 
a  verdict  or  judgment  for  the  plaintiff;  and  therefore  the  plaintiff  has 
not  "recovered"  a  sum  not  exceeding  201.  within  the  meaning  of  stat 
^gg..  18  k  14  Vict.  '^c.  61,  s.  11.  In  Smith  v.  Edge,  2  H.  %  C.  659, 
J  a  verdict  was  taken  subject  to  a  reference;  and  in  Parr  v. 
Lillicrap,  1  H.  &  C.  615,  andBoulding  v.  Tyler,  8  B.  &  S.472  (E.  C. 
L.  R.  vol.  118),(a)  there  was  payment  of  money  into  Court,  which 
being  taken  out  by  the  plaintiff  was  held  to  be  recovered  in  the  action. 
Where  there  is  an  agreement  of  reference,  the  right  to  costs  does  not 
depend  on  statute,  but  is  regulated  by  the  agreement :  Wigens  v.  Gook, 
6  C.  B.  N.  S.  784  (E.  G.  L.  R.  vol.  95),  Jones  v.  Jones,  7  C.  B.  N. 
S.  832  (E.  G.  L.  R.  vol.  99),  which  were  not  cited  in  Parr  v.  Lillicrap, 
Robertson  v.  Sterne,  13  G.  B.  N.  S.  248  (E.  G.  L.  R.  vol.  106),  Frean 
V.  Sargent,  2  H.  &  G.  298,  Smith  v.  Edge. 

Quaifij  in  support  of  the  rule. — When  a  sum  not  exceeding  20L  is 
recovered  by  verdict,  judgment,  or  award  of  an  arbitrator,  the  policy 
of  the  law  is  against  the  action  being  brought  in  any  of  the  superior 
Courts ;  the  mode  of  recovery  is  only  a  technical  distinction.  In  Jones 
V.  Jones,  7  G.  B.  N.  S.  882  (E.  G.  L.  R.  vol.  97^,  the  word  "recover" 
was  construed  to  mean  by  verdict  in  an  action ;  out  that  ease  was  not 
followed  in  Parr  v.  Lillicrap,  1  H.  &  C.  615,  and  Boulding  v.  Tyler, 
8  B.  &  S.  472.  [Shbb,  J.— The  words  of  stat.  18  k  14  Vict.  c.  61,  a 
11,  are  similar  to  those  in  stat.  48  G.  8,  c.  46,  s.  8.]  The  cases  on  stat. 
43  6.  8,  c.  46,  were  referred  to  in  Boulding  v.  Tyler.  In  Parr  v. 
Lillicrap,  Pollock,  C.  B.  said,  p.  617,  "  The  case  put  by  my  brother 
Bramwell  shows  what  is  the  meaning  of  the  word  ^  recover'  in  the  13  k 
"14  Vict.  c.  61,  s.  11.  It  does  not  mean  *  recover*  by  verdict  or  judg- 
ment, but  ^obtain'  by  means  of  the  suit."  [CocKBURN,  G.  J. — ^Yoa 
*8361  *^^  ^^^  contend  that  the  enactment  applies  where  there  is  a  refer- 
-'  ence  without  action  brought.]  No ;  but  where  the  arbitrator  is  put 
in  the  place  of  the  jury,  and  the  money  could  not  be  obtained  without  a 
suit.  In  Robertson  v.  Sterne,  13  C.  B.  N.  S.  248  (E.  G.  L.  R.  vol.  106), 
where  the  reference  was  compulsory,  it  was  held  that  the  plaintiff  was 
not  entitled  to  costs,  and  the  same  principle  applies  where  the  refereoce 
is  by  consent :  Smith  v.  Edge,  2  H.  &  G.  659,  666-9. 

If  there  was  sufficient  reason  for  bringing  the  action  in  the  superior 

(a)  6m  mi  «mr  in  th«  hMd-ii«to  to  thia  etie  ootrtetod  in  tlM  eorrigtnda  to  5  B.  4  8.  (B.  C. 
L.  B.  ToL  117). 


«  BEST  ft  SMITH.    Q.  B.  3S6 

**^^—  ■■»  ■     ■— ^— — — ^— — — — ■— ii— ^W—  I.  ■  Ml., 

Court  the  plainttdT  might  recover  his  eoate  bj  a  rale  of  Court  or  order 
of  a  Jadge  under  Btat  15  &  16  Yiot.  o.  54,  e.  4.  (Jwr.  adv.  vu&. 

Mbllob,  J.,  now  deUvered  the  judgment  of  the  Court  (after  stating 
the  facts). — On  showing  cause  against  the  rule  Mr.  Joseph  Brown  con- 
tended that  sect.  11  of  The  County  Courts  Act,  18  &  14  Vict.  c.  61, 
did  not  apply  to  an  arbitration  by  consent  of  parties,  before  trial, 
wherein  the  costs  were  ordered  to  abide  the  event  of  the  award ;  and  he 
argued  that  the  word  **  recover"  in  that  Act  meant  recover  by  the 
verdict  of  a  jury.  Several  cases  were  cited  in  which  Judges  have  in 
general  terms  suggested  that  there  does  exist  a  distinction  in  this  respect 
between  cases  in  which  there  has  been  a  verdict  subject  to  a  reference 
and  cases  in  which  the  reference  was  by  consent  before  verdict. 

It  is  important,  in  considering  this  question,  to  distinguish  between 
the  cases  which  have  been  decided  upon  the  construction  of  stat.  8  &  4 
Vict.  c.  24,  s.  2,  which  in  terms  applies  only  to  oases  in  which  there  has 
been  ^*  the  verdict  of  a  jury,"  and  cases  decided  upon  *The  ri^ooj 
County  Courts  Act  and  similar  Acts  in  which  there  are  no  such  ^ 
words.  The  case  mainly  relied  upon  by  Mr.  Joseph  Brown  was  that  of 
Frean  v.  Sargent,  2  H.  &  C.  298,  in  which  an  action  of  slander  had 
been  referred,  after  issue  joined  and  before  trial,  by  agreement  of  fhe 
parties,  and  in  which  it  was  stipulated  that  the  costs  of  tne  cause  should 
*^  abide  the  event  of  the  award ;"  and,  the  arbitrators  having  found  in 
favour  of  the  plaintiff  with  20s.  damages,  the  Master  had  taxed  the 
plaintiff's  costs  of  suit,  upon  which  the  Court  of  Excheauer  refused  a 
rule  to  review  the  Master's  taxation,  saying,  p.  295,  ^^  that  where  an 
action  is  referred  to  arbitration  by  agreement,  the  agreement  must 
determine  the  rights  of  the  parties."  In  that  case  JBramwell,  B., 
although  he  concurred  in  refusing  the  rule,  did  so  expressly  on  the 
ground  that  the  case  was  ^^  not  within  anv  of  the  statutes  which  take 
away  the  plaintiff's  general  right  to  costs  which  the  Statute  of  Oloucester 
gives  him.'*  The  case  of  Robertson  v.  Sterne,  18  C.  B.  N.  S.  248  (E. 
C.  L.  R.  vol.  106),  was  relied  upon  by  each  of  the  learned  counsel  who 
appeared  on  the  rule,  Mr.  Joseph  Brotcn  contending  that  it  established 
a  clear  distinction  between  cases  of  compulsory  reference  and  cases  of 
reference  by  agreement  or  consent  of  parties ;  and  there  is  no  doubt 
that  the  Court,  in  giving  judgment  in  that  case,  appear  to  have  consid- 
ered that  the  statutes  which  deprive  the  plaintiff  of  costs  in  certain 
events  did  not  apply  to  references  bv  consent  before  trial.  Mr.  Quain^ 
on  the  other  hand,  contended  that  that  case  was  in  reality  in  favour  of 
his  rule,  inasmuch  as  in  a  reference  under  the  compulsory  clauses  of  The 
Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  where  there 
was  no  verdict  of  a  jury,  nor  any  power  to  *enter  a  verdict,  the  r^ooo 
plaintiff  having  recovered  less  than  20/.,. although  the  costs  were  ^ 
ordered  to  abide  the  event  of  the  award,  was  held  to  be  deprived  of 
them  by  the  operation  of  The  London  Small  Debts  Act,  15  &  16  Vict, 
c.  Ixxvii.  s.  120,  in  which  the  words  are  '^  shall  recover  a  sum  less  than 
202."  In  the  case  of  Smith  v.  Edge,  2  H.  &  C.  659,  in  which  a  verdict 
had  been  entered  subject  to  a  reference,  and  in  which  some  members  of 
the  Court  of  Exchequer  are  reported  to  have  used  expressions  counte- 
nancing the  distinction  between  actions  referred  before  trial  and  actions 
in  whioo.a  verdict  has  been  taken  subject  to  a  reference,  Bramwell,  B., 
in  adopting  the  reasoning  of  the  Court  of  Common  Pleas  in  the  case  of 
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Robertson  v.  Sterne,  18  C.  B.  N.  S.  248  (E.  G.  L.  B.  roL  106),  so  far 
aa  it  related  to  the  main  question  there  decided,  viz.,  that  the  London 
Small  Debts  Act  did  deprive  the  plaintiff  in  that  case  of  costs,  expressly 
dissented  '^  from  the  distinction  apparently  drawn"  by  the  Coart  of 
Common  Pleas  '*  between  a  reference  by  compulsion  and  by  consent  ;'* 
and,  after  reviewing  the  cases  of  Frean  v,  Sargent,  2  H.  &  G.  298,  and 
Jones  V.  Jones,  7  G.  B.  N.  S.  882  (E.  C.  L.  R.  vol.  97),  said,  pp.  667-8, 
^*  In  the  result  I  am  of  opinion  that  the  rule  which  should  eovem  these 
cases  is,  that  wherever  the  plaintiff  obtains  his  damages  in  the  action  by 
means  of  a  judgment,  and  would  by  the  Gounty  Gourt  Act  be  deprived 
of  his  costs  if  tnere  were  no  reference,  he  is  equally  deprived  of  them 
when  there  is  a  reference  fixing  the  amount  of  the  damages  if  he  do  not 
obtain  the  necessary  certificate." 

We  are  of  opinion  that  the  above  statement  of  Bramwell,  B., 
truly  expresses  the  rule  which  ought  to  be  applied  to  the  case  before 
^goQ-i  us.  We  think  that  it  is  ^impolitic  to  make  a  distinction  which 
^  would  greatly  discourage  references  by  consent,  and  we  cannot 
perceive  any  substantial  difference  between  an  order  made  oompulsorily 
and  one  made  by  consent.  The  meaning  of  the  words  ^^  costs  of  the  action 
to'  abide  the  event  of  the  award"  must  receive  the  same  construction  ii 
each  case ;  and  when  it  is  once  established  that  the  word  **  recover"  in 
The  Gounty  Gourts  Act,  as  in  The  London  Small  Debts  Act,  is  satisfied 
bv  a  recovery  in  the  action,  without  the  verdict  of  a  jury,  Bonlding  v. 
Tyler,  8  B.  &  S.  472  (E.  G.  L.  R.  vol.  118),  the  result  seems  naturally 
to  follow  that  in  each  case  the  plaintiff,  not  having  recovered  in 
the  action  201.,  is  deprived  of  his  costs  by  virtue  of  the  provisions  of 
The  Gounty  Gourts  Act  and  other  similar  statutes. 

Our  impression  during  the  argument  was  strons  in  favour  of  making 
the  rule  absolute,  but  we  abstained  from  delivering  judgment  with  the 
intention  of  consulting  the  Judges  of  the  other  Gourts  upon  the  subject. 
We  have  since  had  the  opportunity  of  conferring  with  the  Judges  oi  the 
Gpurts  of  Gommon  Pleas  and  Exchequer,  who  concur  with  us  that  this 
rule  should  be  made  absolute.  Rule  absolute. 


»g4Q^  ♦ALEXANDER  v.  The  NORTH  EASTERN 
-I  Gompany.    AprU  25. 

Xi6eL — Summary  eonviciion,'—Ju»tifieaHon. 

CmM  fur  printing  and  pnbliahing  Ui«  foUowing  UbaL  «N.  B.  BnUwaj  Compuij.  Cantion. 
J.  A."  (lb*  pUintiff )  *'  wu  ehargad  before  the  mngiitmtei  nt  D.  for  riding  in  n  train  from  L., 
for  whioh  hie  ticket  wae  not  aTailable^  and  reAieing  to  pay  the  proper  fare.  He  waa  ooaTieted 
in  the  penalty  of  9^  1«.  lOd.  inolnding  eoitiy  or  three  weeks*  imprisonment"  Plea,  nUeglng  a 
•nmmary  eonTiotion  a4indging  the  plaintiff  to  forfeit  II.  and  SL  !•.  l%d.  eoits,  nnd  on  non- 
payment and  in  de&nlt  of  dietreii  the  plaintiff  to  be  imprisoned  for  three  weeks,  whioh  oo&- 
Tietion  at  the  time  of  the  doing  by  the  plaintiff  of  what  was  eomplained  of  was  in  ftill  forea. 
Replieation,  setting  ont  the  eonriotion,  by  whieh  the  period  of  altematiTe  impriaonmeat  was 
foarteen  days.  Rejoinder,  that  the  eonTiotion  was  desoribed  with  snbstantlal  aoenraey  and 
tmth  as  well  in  the  libel  as  in  the  plea.    Upon  demnrrer :  Held, 

1.  That  the  dillennee  between  the  eonrietlon  and  the  statement  of  It  pnbUahed  by  the 
defendants  did  not  make  the  latter  in  law  libellons. 

2.  That  It  was  a  question  for  the  Jnry  whether  the  statement  of  the  eonrietiott  In  the  d«ela- 
ration  was  substantially  true. 

8.  That  the  plea  was  good  without  alleging  that  the  eonrietlon  was  In  feroa  at  the  tias 
of  pleading. 
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Thb  declaration  stated  thkt  the  defendants  falsely  and  maliciously 
mrote  and  printed  and  pnblished  of  the  plaintiff  the  words  following, 
that  is  to  say : — ^  North  Eastern  Railway.  Caution.  J.  Alexander  ' 
(meaning  the  plaintiff),  ^^  manufacturer  and  general  merchant,  Trafalgar 
Street,  Leeds,  was  charged  before  the  magistrates,  at  Darlington,  on, 
fcc,  for  riding  in  a  train  from  Leeds,  for  which  his  ticket  was  not  avail- 
able, and  refusing  to  pay  the  proper  fare.  He  was  convicted  in  the 
penalty  of  91.  1«.  lOd.  including  costs,  or  three  weeks'  imprisonment. 
York,  24th  October,  1863,  A.  Ghristisen,  General  Passenger  Supt.^ 
Whereby  the  plaintiff  was  injured  in  his  credit  and  circumstances. 

Plea.  That  before  the  defendants  did  what  was  complained  of,  to 
wit,  on,  &C.,  at,  &c.,  the  plaintiff  was  ^convicted  before,  &c.,  two  1-^041 
justices  of  the  peace,  for  that  the  plaintiff,  on,  &c.,  at,  &c.,  having  ^ 
procured  a  ticket,  did  therewith  unlawfully  travel  on  the  railway  of  the 
defendants,  in  a  certain  carriage  of  the  defendants  attached  to  a  train 
other  than  the  train  for  which  such  ticket  was  issued,  contrary  to  the 
by-law  in  that  behalf  duly  made  and  published  by  the  defendants  pur- 
suant to  a  provision  of  The  Newcastle  and  Darlington  Junction  Rail- 
way Act  (5  &  6  Vict.  c.  Ixxx.  s.  123),  of  The  North  Eastern  Railway 
Company's  Act,  1854  (17  &  18  Vict.  c.  ccxi.  s.  5),  and  of  The  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20,  s.  109),  and  which 
by-law  was  at  the  time  of  the  commission  of  the  offence  and  still  at  the 
time  of  the  conviction  was  in  force,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  And  the  justices  then  and 
there  adjudged  the  plaintiff  for  his  offence  to  forfeit  and  pay  the  sum 
of  IL  to  be  paid  and  applied  according  to  law,  and  also  to  pay  to  C.  H., 
of,  &c.,  Railway  Police  Superintendent,  8/.  1».  lOd.  for  his  costs  in  that 
bdialf.  And  if  those  sums  should  not  immediately  be  paid,  the  justices 
did  order  that  the  same  should  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  plaintiff,  and  in  default  of  suflScient  distress 
they  adjudged  the  plaintiff  to  be  imprisoned  in  the  House  of  Correc- 
tion, at,  &c.,  for  the  space  of  a  certain  time,  to  wit,  three  weeks,  unless 
the  several  sums  and  all  costs  and  charges  of  the  distress  and  of  the 
commitment  and  conveying  the  plaintiff  to  the  House  of  Correction 
should  be  sooner  paid.  Which  conviction  at  the  time  of  the  doing  by 
the  defendants  of  what  was  complained  of  was  in  full  force,  and  not 
quashed  or  reversed.  The  plea  then  alleged  that  the  offence  of  which 
the  plaintiff  was  convicted  was  by  him  committed  in  manner  *fol-  r«Q4o 
lowing,  that  is  to  say,  by  riding  in  a  train  from  Leeds  to  and  at  ^ 
Darlington,  for  which  train  the  plaintiff's  ticket  was  not  available,  and 
that  the  plaintiff  on  the  occasion  when  he  committed  the  offence  refused 
to  pay  the  proper  fare  for  riding  in  the  train  from  Leeds  to  Darlington, 
and  that  the  plaintiff  was,  before  the  magistrates  at,  &c.,  on,  &c.,  charged 
with  having  committed  the  offence  in  manner  aforesaid,  and  with  having 
80  refused  to  pay  the  proper  fare,  by  the  evidence  of  the  witnesses  who 
were  examined  before  the  magistrates. 

Replication.  That  the  conviction  was  in  the  words  and  figures  follow- 
ing (^e  conviction  was  set  out,  from  which  it  appeared  that  the  plaintiff 
had  been  convicted  in  the  manner  stated  in  the  plea,  except  that  the 
period  of  imprisonment  in  default  of  suflScient  distress  was  fourteen 
days,  and  not  three  weeks). 

Rejoinder.     That  the  conviction  was  described  with  substantial  and 
B.  *  8.,  VOL.  VI. — 13 
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sufficient  accuracj  and  trnth,  as  well  in  the  words. of  the  publishing  of 
which  the  plaintiff  above  complained  as  in  the  plea,  and  that  the  words 
so  far  as  they  differed  in  their  literal  meaning  from  the  words  of  the 
conyiction  were  not  libellous,  and. that  the  words  so  far  as  they  were 
libellous  appeared  from  the  allegations  in  the  plea  and  from  the  conyic- 
tion  to  be  and  the  same  in  fact  were  true  in  substance. 

Demurrer,  and  joinder. 

Holker^  in  support  of  the  demurrer. — First.  The  libel  is  not  justified 
1>y  the  plea:  the  libel  lumped  together  the  penalties  and  the  costs, 
wnereas  the  plea  states  that  the  plaintiff  was  ordered  to  pay  11.  penalty 
•nd  8{.  Is.  IQd.  for  costs.  [Blackburk,  J. — It  is  literally  true  that 
tuoio-i  ^^  plaintiff  was  ordered  to  pay  9Z.  Is.  lOd.  including  costs* 
J  *GocKBURN,  C.  J. — At  any  rate  it  is  not  untrue ;  though  it 
would  ha?e  been  better  to  state  the  amounts  separately  as  in  the  plea.] 
Also  the  period  of  alternative  imprisonment  was  overstated  in  the  libel. 
The  effect  is  to  make  it  appear  that  the  offence  of  which  the  plaintiff 
was  convicted  was  more  reprehensible  than  the  justices  deemed  it.  The 
replication  sets  out  the  conviction  accurately,  which  the  plea  does  not, 
mud  the  rejoinder  attempts  to  submit  to  a  jury,  as  matter  of  fact,  what 
it  is  the  province  of  the  Court  alone  to  decide  upon  the  whole  record. 
TBlackburn,  J. — The  question  of  libel  or  no  libel  is  for  the  jury  under 
the  direction  of  the  Judge,  it  is  not  purely  a  matter  of  law.  The  pecu- 
niary penalty  as  stated  in  the  plea  and  in  the  conviction  as  set  out  in 
the  replication  is  the  same,  though  the  mode  of  enforcing  it  is  stated  in 
the  plea  incorrectly.  Mbllob,  J. — The  gist  of  the  libel  is  that  the 
plaintiff  was  sentenced  to  pay  a  sum  of  money,  and  in  default  of  pay- 
ment to  be  imprisoned.  Cockburn,  G.  J. — ^The  case  resolves  itself  into 
a  question  of  degree  of  accuracy,  which  is  for  the  jury.]  The  question 
is,  what  impression  as  to  the  conduct  of  the  plaintiff  would  be  produced 
on  the  pubhc  mind  by  the  statement  that  the  alternative  adjudication 
of  imprisonment  was  for  a  longer  period  than  it  really  was  ?  [Black- 
BUEN,  J. — What  effect  the  statement  was  calculated  to  produce  on  the 
public  mind  is  a  question  for  the  jury.  Mbllor,  J. — We  could  not  say 
as  matter  of  law  that  the  notice  published  by  the  defendants  was  not 
libellons,  or  that  the  inaccuracy  in  the  statement  as  to  the  term  of  im- 

{risonment  fixed  by  the  convicting  justices  would  not  make  a  difference.] 
n  an  action  for  false  imprisonment,  ^  plea  of  justification  that  a  felony 
had  been  committed,  and  that  the  defendant  had  reasonable  grounds  for 
*8441  '^P^^i'^S  ^^  plaintiff  of  having  committed  it  must  *set  forth 
^  those  grounds,  and  it  is  a  question  for  the  Court  whether  suffi- 
cient circumstances  of  suspicion  are  alleged.  [Blackburn,  J. — The 
substance  of  the  libel  is  true :  the  question  is,  whether  what  is  stated 
inaccurately  is  of  the  gist  of  the  libel.] 

Secondly.  The  plea  alleges  that  at  the  time  the  notice  was  published 
the  conviction  was  in  force ;  it  ought  to  allege  that  the  conviction  was 
in  force  at  the  time  of  the  plea  pleaded.  It  might  have  been  quashed 
as  being  bad  in  law  for  want  of  an  averment  that  the  offence  was 'wil- 
fully or  knowingly  committed.  [Cockburn,  C.  J. — If  the  conviction 
had  been  quashed  that  would  be  matter  of  replication.  Blackbursc, 
J. — The  alleged  libel  does  not  say  that  the  conviction  was  free  from 
formal  objections.  Cockburn,  C.  J. — And  there  is  nothing  on  the 
record  to  show  that  the  conviction  was  quashed.    It  must  be  presumed 
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that  the  oonyiction  ia  in  force  until  the  contrary  is  shown.  BLACKBCKKy 
J. — Any  person  who  asserted  that  the  plaintiff  was  convicted,  knowing 
that  the  conviction  had  been  quashed,  would  publish  a  libel.]  In  Cud-* 
dington  v.  Wilkins,  Hob.  81,  it  was  held  that  it  was  slander  to  speak 
words  imputing  that  the  plaintiff  was  a  thief  after  a  pardon  from  the 
Crown  granted  to.  him.  [COOKBURir,  G.  J. — The  effect  of  the  pardon 
was  to  take  away  not  only  the  punishment  but  the  guilt.] 

MeBishj  for  the  defendants,  was  not  called  upon. 

Per  Curiam.  (Cookbubn,  C.  J.,  Blackburn,  Mellor  and  Shbe, 
JJ.)  Judgment  for  the  defendants. 


*WARD,  Appellant,  GRAY,  Respondent.    Apnt  26.    [*845 

Avidly  Act,  1864,  27  <^  28  Viei.  c,  3,  «.  72.^Exemption  from  MU.^FlQcUing 

bndgt.-^BHdge  Act,  26  &  27  Vict.  c.  cii. 

TIm  Miitiay  Aet»  1864,  27  k  S8  Viot  o.  8,  •.  12,  •z«mpta  Her  M^wtj's  offloen  and  loldtorf 
M  doty  Md  <m  their  msreh  from  pAjmant  of  tolls  "  in  pasting  along  or  over  any  tumpika  or 
oUi«r  roadf  or  bridges,  otherwise  demandable  bj  Tirtne  of  anj  Act  already  passed  or  hereafter 
to  be  passed."  A  Company  were  anthorised  by  Act  of  Parliament  to  purchase  an  anoient  ferry 
0T«r  a  riTer  and  to  establish  a  floating  bridge  orer  it,  with  roads  and  approaohes,  and  to  take 
toDi  for  passing  across  the  rirer  by  the  bridge.  The  Company  owned  ten  miles  of  road  leading 
to  the  fcrry,  and  one  of  the  Company's  Acts  proTided  that  no  toll  should  be  taken  at  any  toll- 
gets  srseted  on  It  for  soldiers  on  Uieir  march  or  on  doty.  The  floating  bridge  is  propelled 
from  oae  side  of  the  riTer  to  the  other  by  steam  power,  and  kept  in  its  proper  oonrse  in  pas8> 
kg  across  the  rirer  by  means  of  parallel  chains  laid  across  the  bed  of  the  rirer,  which  chains 
us  passed  over  wheels  attached  to  the  floating  bridge,  and  are  fastened  on  eaeh  side  of  the 
rifsr  to  heary  welghti  which  are  sank  in  wells  in  the  gronnd.  Held,  that  neither  the  exemp- 
tiw  in  the  Company's  Act  nor  in  The  Mutiny  Act,  1864,  applied  to  this  floating  bridge. 

Case  stated  pursuant  to  stat.  20  k  21  Viet.  c.  48,  s.  2. 

At  a  Petty  Sessions  for  the  division  of  Southampton,  in  the  county 
of  Southampton,  an  information  preferred  by  the  appellant  against  the 
respondent,  charging  that  he,  being  a  collector  of  tolls  appointed  by 
The  Company  of  Proprietors  of  the  Southampton  and  Itchen  Floating 
Bridge  and  Koads,  did  unlawfully  demand  and  receive  of  and  from  the 
appellant,  he  being  then  a  soldier  of  Her  Majesty's  army,  and  being 
then  and  there  on  duty  and  on  his  march,  a  certain  toll,  to  wit,  the  sum 
of  one  penny,  for  his  passaee  acroiss  the  river  Itchen  by  the  bridge  of 
the  Company,  was  heard  and  dismissed. 

The  information  was  laid  under  sect.  86  of  The  Mutiny  Act,  1864, 
27  ft  28  Vict.  c.  8. 

The  Company  of  Proprietors  of  the  Southampton  and  Itchen  Float- 
ing Bridge  and  Roads  was  incorporated  by  an  Act  of  Parliament  passed 
in  1834,  4  &  5  W.  4,  c.  *lzxxv.,  which  Act  was  amended  by  r^toAR 
other  Acts  passed  in  the  years  1885, 1889,  and  1851  respectively.  ^  '^^ 
All  these  Acts  were  repealed  by  an  Act  passed  in  1868  (26  &  27  Vict, 
c.  cii.),  except  some  clauses,  which  are  retained  in  the  Schedules  to  the 
last-mentioned  Act.  Such  parts  of  these  Acts  as  are  now  in  force,  and 
also  The  Mutiny  Act,  1864,  27  &  28  Vict  c.  8,  were  to  be  taken  as 
part  of  the  case. 

By  the  Act  of  1884,  the  Company  were  authorized  to  purchase,  and 
they  did  purchase,  an  ancient  ferrr  over  the  river  Itchen  between  the 
town  of  Southampton  and  the  parish  of  Saint  Mary  Extra,  in  the  coun^ 
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of  Southampton :  and  they  were  authorized  to  establish,  and  did  estab- 
lish, a  floating  bridge  over  such  river,  with  chains  laid  down  across  the 
bed  of  the  river,  and  with  roads  and  approaches. 

Stat.  26  k  27  Vict.  c.  cii.  s.  49,  directs  the  Company  to  provide  two 
ferry  boats  in  aid  of  and  in  addition  to  the  bridge.  Sect.  52  defines 
the  regular  hours  for  working  the  bridge ;  and  sect.  58  directs  that, 
when  tne  bridge  is  out  of  repair,  the  Company  of  Proprietors  shall  pro 
vide  ferry  boats  to  convey  passengers  across  the  river.  Sect.  59  enacts 
^'  that,  subject  to  the  provisions  of  this  Act,  the  Company  from  time  to 
time  may  demand  and  take  for  the  passage  across  the  river  by  the  bridge 
or  boats  of  the  Company,  at  the  place  or  within  the  limits  of  the  Com- 
pany's ferry,  any  tolls  not  exceeding  the  tolls"  specified  in  the  Act. 
They  are  also  by  sect.  66  authorized  to  take  tolls  for  persons  embarking 
from  or  landing  upon  any  of  the  landing  planes  of  the  Company  between 
which  the  bridge  runs,  and  not  using  the  bridge  or  boats. 
*3471  ^^^  Company  own  about  ten  miles  of  road  leading  to  ^the 
^  ferry,  and  by  sect.  51  of  stat.  26  &  27  Vict.  c.  cii.  they  are 
authorized  to  set  up  toll-gates  or  bars,  and  by  sect.  67  to  take  the  tolls 
therein  specified  for  the  use  of  the  road.  Sect.  87  provides  that  no 
toll  shall  be  demanded  or  taken  at  any  toll-gate  or  toll-bar  erected  on 
the  Company's  road  for  any  soldiers  or  marines  on  their  march  or  on 
duty ;  but  there  is  no  similar  exemption  from  the  tolls  for  the  use  of  the 
floating  bridge. 

By  sects.  o3,  84,  and  85,  the  Royal  Family,  Custom-House  oflicers, 
and  persons  in  the  employ  of  the  Post-OflSce,  are  exempt  from  all  tolls 
payable  under  the  Act. 

J3y  sect.  100  the  bridge  and  floating  jetties,  and  other  works  and  pro- 
perty of  the  Company,  are  to  be  deemed  to  be  a  bridge  and  a  vessel 
within  the  meaning  of  stat.  24  &  25  Vict.  c.  97»  relating  to  malicious 
injuries  to  property. 

Sect.  114.  ''  Nothing  contained  in  this  Act,  or  in  any  of  the  Acts 
herein  referred  to,  shall  authorize  the  said  Company  to  take,  use,  or  in 
any  manner  interfere  with  any  foreshore  or  other  land,  soil,  tenementa, 
or  other  hereditaments,  or  any  rights  of  whatsoever  nature  belonging  to 
or  enjoyed  or  exercisable  by  the  Queen's  most  excellent  Majesty  in 
right  of  her  Crown,  without  the  consent  in  writing  of  the  Commissioners 
for  the  time  being  of  Her  Majesty's  woods,  forests,  and  land  revenues, 
or  one  of  them,  on  behalf  of  Her  Majesty  first  had  and  obtained  for 
that  purpose  (which  consent  such  Commissioners  are  hereby  respectively 
authorized  to  give),  neither  shall  anything  in  the  said  Act  or  Acts  con- 
tained divest,  take  away,  prejudice,  diminish,  or  alter  any  estate,  right, 
privilege,  power,  or  authority  vested  in  or  enjoyed  or  exercisable  by  the 
Queen's  Majesty,  her  heirs  or  successors." 

*8481  *^®^*'  ^^  ®^  '^^^  Mutiny  Act,  27  &  28  Vict.  c.  3,  enacts,  «  All 
^  Her  Majesty's  officers  and  soldiers,  on  duty  or  on  their  march, 
and  their  horses  and  baggage,  and  all  recruits  marching  by  route,  and 
all  prisoners  under  military  escort,  and  all  enrolled  pensioners  in  uniform 
when  called  out  for  training  or  in  aid  of  the  civil  power,  and  all  car- 
riages and  horses  belonging  to  Her  Majesty  or  employed  in  Her  service 
under  the  provisions  of  this  Act,  or  in  any  of  Her  Majesty's  colonies^ 
when  conveying  any  such  persons  as  aforesaid,  or  their  baggage,  or 
tetoroing  from  convening  th^  same,  shall  be  exempted  from  payment  of 
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any  daties  and  tolls  on  embarking  or  disembarking  from  or  upon  any 
pier,  wharf,  quay,  or  landing  place,  or  in  passing  along  or  over  any 
tarapike  or  other  roads  or  bridges,  otherwise  demandable  by  virtue  of 
any  Act  already  passed  or  hereafter  to  be  passed,  or  by  virtue  of  any 
Act  or  ordinance,  order  or  direction  of  any  colonial  Legislature  or  other 
authority  in  any  of  Her  Majesty's  colonies;  provided  that  nothing 
herein  contained  shall  exempt  any  boats,  barges,  or  other  vessels  em- 
ployed in  conveying  the  said  persons,  horses,  baggage,  or  stores  along 
any  canal  from  payment  of  tolls  in  like  manner  as  other  boats,  barges, 
and  vessels  are  liable  thereto,  except  when  employed  in  cases  of  emer- 
gency as  hereinbefore  enacted." 

The  floating  bridge  is  propelled  from  one  side  of  the  river  Itchen  to 
the  other,  being  a  distance  of  about  fourteen  hundred  feet,  by  steam- 
power,  and  is  kept  in  its  proper  course  in  passing  across  the  river  by 
means  of  parallel  chains  laid  across  the  bed  of  the  river,  which  chains 
are  passed  over  wheels  attached  to  the  floating  bridge,  and  are  fastened 
on  each  side  of  the  river  to  heavy  weights  which  are  sunk  in  wells  in 
the  ground. 

*The  ferry  boats  are  constantly  crossing  the  river  in  aid  of  the  r^oAQ 
floating  bridge,  and  when  a  passenger  has  paid  his  toll  and  passed  ^ 
the  toll-gate,  he  is  at  liberty  to  cross  either  by  the  boat  or  the  floating 
bridge,  and  foot  passengers  usually  select  either  the  floating  bridge  or 
the  boat  according  to  which  is  about  to  make  the  next  trip,  unless  in- 
fluenced by  weather  or  other  causes. 

The  respondent  is  one  of  the  collectors  of  tolls  appointed  by  the 
Company. 

The  appellant  was  a  soldier  of  Her  Majesty's  army,  and  on  the  day 
in  question  was  on  duty  and  on  his  march  in  charge  of  a  party  of  Her 
Majesty's  soldiers  proceeding  from  The  Royal  victoria  Hospital  at 
Netley  to  the  railway  station  at  Southampton  ;  at  the  toll-house  of  the 
Company  he  produced  to  the  respondent  a  route,  and  demanded  a  free 
passage  for  himself  and  the  soldiers  with  him  across  the  river  Itchen  on 
the  floating  bridge,  but  which  demand  was  refused,  and  the  appellant 
then  paid  the  toll  of  one  penny  for  himself  and  one  penny  for  each  of 
the  soldiers  with  him,  and  they  were  conveyed  across  the  river  on  the 
floating  bridge. 

It  was  contended  on  the  part  of  the  appellant  that  the  floating  bridge 
is  a  bridge  within  the  meaning  of  sect.  72  of  The  Mutiny  Act,  1864, 
and  that  therefore  the  respondent  illegally  demanded  and  received  toll 
of  the  appellant  for  his  passage  over  the  river  Itchen  by  such  floating 
bridge. 

On  the  part  of  the  respondent  it  was  contended  that  the  floating 
bridge  is  a  steam  ferry  boat,  and  not  a  bridge  within  the  meaning  of  that 
section. 

The  justices  were  of  opinion  that  the  floating  bridge  is  not  a  bridge 
withiu  the  meaning  of  that  section,  and  *that  the  appellant  did  r^to^A 
not  simply  pass  over  the  floating  bridge,  but  was  conveyed  by  it  ^ 
across  the  river. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  floating 
bridge  is  a  bridge  within  the  meaning  of  sect.  72  of  The  Mutiny  Act, 
1864,  27  &  28  Vict.  c.  8. 

The  Solicitor- Qeneral  {DowdesweU  with  him),  for  the  appellant.— 
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Though  this  stracture  floats  and  is  movable  it  is  a  bridge  within  the 
meaning  of  sect.  72  of  The  Mutiny  Act,  27  &  28  Vict.  c.  8.  [He  cited 
Webster's  Diet.  voc.  Bridge.^  The  language  of  Acts  of  Parliament 
obtained  by  Companies  is  to  be  treated  as  the  language  of  the  promoters, 
and  should  be  construed  strictly  against  the  parties  obtaining  them  but 
liberally  in  favour  of  the  public :  Parker  v.  The  Great  Western  Bail- 
way  Company,  7  M.  &  G.  253,  288  (E.  C.  L.  R.  vol.  49),  per  Tindal, 
C.  J.  [Blackburn,  J. — A  ferry  boat  is  not  a  bridge.]  The  Company 
apply  the  word  "bridge"  to  this  structure  in  order  to  bring  it  within  the 
protection  of  stat.  24  &  25  Vict.  c.  97,  s.  SB,  which  makes  it  felony 
to  destroy  any  bridge  over  or  under  which  any  highway  shall  pass. 
[CocKBURN,  C.  J.— Sect.  87  of  the  Act  of  1863,  26  &  27  Vict.  c.  cii., 
exempts  soldiers  on  their  march  or  on  duty  from  the  toll  payable  at  any 
toll-gate  or  toll-bar  on  the  Company's  road,  but  does  not  mention  the 
toll  for  passing  over  the  river  by  the  floating  bridge :  that  is  a  strong 
argument  against  the  appellant.]  Sect.  114  of  tnat  Act  contains  a 
general  saving  of  the  rights  of  the  Crown.  Stat.  4  &  5  W.  4,  e.  Ixxxv., 
s.  89,  gave  an  exemption  from  all  tolls  under  the  Act.  [ilfi7uFar<2,  for 
*d5l1  ^^^  respondent. — Stat.  5  &  6  *W.  4,  c.  Ixxi.,  s.  6,  repealed  that 
-I  exemption,  and  sect.  7  gave  an  exemption  from  tolls  payable  at 
any  toll-gate  or  toll-bar  on  the  road.]  [He  cited  The  Mayor,  &c.,  of 
Weymouth,  appts.,  Nusent,  respt.(a)] 

MUioard  (Bere  with  him),  for  the  respondent,  was  not  called  upon. 

CocKBURN,  C.  J. — Sect.  72  of  stat.  27  &  28  Vict.  c.  8,  exempts  Her 
Majesty's  oflScers  and  soldiers  on  duty  and  on  their  march  from  payment 
of  any  duties  and  tolls  ^^  in  passing  along  or  over  any  turnpike  or  other 
roads  or  bridges,  otherwise  demandable  by  virtue  of  any  Act  already 
passed  or  hereafter  to  be  passed."  The  apparatus  in  question  conveys 
passengers  over  the  river  instead  of  the  river  being  passed  over  by  them : 
it  is  more  in  the  nature  of  a  steam  ferry-boat  than  a  bridge.  It  does 
not  afford  a  continuous  means  of  transit  for  passengers  across  the  river ; 
the  passage  is  only  made  after  certain  intervals  of  time,  and  during 
those  intervals  passengers  must  be  content  to  wait.  There  is  a  broad  dis- 
tinction between  such  a  means  of  transit  and  a  bridgCi  which  is  a  per- 
manent structure  and  may  be  traversed  at  all  times. 

Blackburn  and  Shbb,  JJ.,  concurred. 

Judgment  for  the  respondent. 

(a)  Ante,  p.  22. 


♦Q/;9T  *The  QUEEN  v.  The  Governor  of  The  HOUSE  OF  COR- 
^^^J        RECTION  in  COLDBATH  FIELDS.    May  8. 

PriiotM, —  Order  of  Quarter  SeMtiont  declaring  eUutet  of  prisoners  to  be  confined 
in  gaol  and  home  of  correetion.-^i  0,  4,  c.  64,  «.  i.^Chldbaih  FiMe  Briaim. — 
Commitment  for  non-payment  ofratea. — 20  <l&  21  Viet,  e,  cxviii,,  9.  14. 


By  itAt.  4  O.  4,  0.  04,  s.  2,  then  iball  be  in  •rtrj  eonnty  one  common  gaol,  nnd  ia 
eonnty  not  dWided  into  ridingi  or  dlTieions,  and  erery  riding  or  diyiiion  of  •  eomntj, 
At  leait  one  house  of  correction.  By  lecL  4  the  Jnitioet  in  Quarter  Beasions  ^sbally  by 
orders  to  be  made  for  that  parpose,  asoertoin  and  declare  to  what  class  or  cilassea  of 
prisoners  erery  saeh  gaol,  bouse  or  bouses  of  correction,  or  any  part  or  parte  of  any 
of  them  reipeotiToly,  shall  be  applicable."    By  The  Islington  Parish  Aote  Ame&dmani  Actp 
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185Ty  M  A  21  Viet  e.  ozriiL,  s.  14,  in  OMe  of  non-pftyment  of  anj  rate  and  asseiflment,  power 
II  giTWi  to  MBj  police  magistrate  or  juitiee  for  the  county  of  Middleiez  to  issue  a  warrant  for 
the  apprehension  of  the  person  making  default,  and  to  commit  him  ''  to  the  common  gaol  or 
house  of  eorrection  for  tJie  county."  On  the  24th  May,  1860,  the  Quarter  Sessions  for  the 
county  of  Middlesex,  under  stat  4  O.  4,  a  64,  s.  4,  made  an  order,  by  which  they  ordered 
that  the  Middlesex  House  of  Correction  in  Coldbath  Fields  should  be  applicable  only  to 
prisoners  of  certain  specified  classes,  not  including  persons  in  the  classes  of  prisoners  to 
which  the  Middlesex  House  of  Detention  was  applicable.  And  by  the  same  order  the  Middle- 
sex  House  of  Detention  was  declared  to  be  applicable  to  all  prisoners  not  convicted  of  any 
crime  or  oifeaee.  Held,  that  the  goTemor  of  the  House  of  Correction  in  Coldbath  Fieldf  waa 
Jostified  in  refttsing  to  reeeiTO  a  person  oommitted  for  default  in  payment  of  rates  under  stat. 
^  *  21  Vict  c  cxrilL  s.  14. 

In  Easter  Term,  1864,  a  rule  was  made  absolute  for  a  mandamus  to 
the  governor  or  keeper  of  the  House  of  Correction  in  Coldbath  Fields, 
Clerkenwell,  in  the  county  of  Middlesex,  commanding  him  to  receive  and 
detain  the  body  of  R.  Spras^s  pursuant  to  a  warrant  of  one  of  the  jus- 
tices for  the  said  county,  subject  to  the  following  special  case. 

B.  Spraggs  was  summoned  under  the  provisions  of  The  Islington 
Parish  Acts  Amendment  Act,  1857,  20  &  21  Vict.  c.  cxviii.,  s.  14,  be- 
fore A.  Ballantine,  Esq.,  one  of  the  justices  of  the  county  of  Middle- 
Bex,  on  the  20th  August,  1863,  on  the  complaint  of  one  of  the  collectors 
of  the  parish  of  St.  Mary,  Islington,  in  that  county,  for  nonpayment  of 
poor  and  other  rates  to  which  he  had  *been  assessed  as  a  rate-  r^toAo 
payer  in  respect  of  a  house  of  which  he  was  the  occupier,  amount-  ^ 
ing  to  IL  lis.  6(2.,  together  with  Is,  the  cost  of  the  summons.  On  his 
default  to  appear  to  answer  the  complaint,  and  on  proof  of  the  service 
of  the  summons,  and  that  1/.  lis.  6d.  for  the  rates  and  Is,  the  cost  of 
the  summons  were  still  due,  A.  Ballantine,  Esq.,  made  and  issued  his 
warrant  of  distress  to  the  vestry  of  St.  Mary,  Islington,  or  the  collect- 
ors of  the  rates  of  the  parish,  and  all  other  police  and  peace  oflScera 
acting  in  the  parish,  to  l^vy  the  sum  of  IL  17a.  6d.  of  the  goods  and 
chattels  of  R.  Spraggs,  together  with  the  charges  of  the  summons  and 
of  the  warrant  and  distress ;  and  further  directing  that  if  no  sufficient 
distress  could  be  had  or  taken  the  same  be  certified  to  him  to  the  end 
that  8udh  further  proceedings  might  be  had  as  to  the  law  did  appertain. 
This  warrant  was  delivered  to  R.  J.  G.,  a  licensed  broker  and  constable 
for  the  parish,  to  be  executed,  who  endeavoured  to  execute  it,  and  made 
his  return  that  the  goods  and  chattels  of  R.  Spraggs  were  secured  so 
that  they  could  not  be  distrained  on,  and  that  the  sums  of  IL  17a.  6d» 
and  la.  still  remained  due  and  owing  to  the  vestry  of  St.  Mary,  Isling- 
ton ;  whereupon  A.  Ballantine,  Esq.,  made  and  issued  his  warrant  for 
the  apprehension  of  R.  Spraggs  for  default  in  payment  of  the  rate  or 
assessment  and  for  his  commitment  for  nonpayment  of  the  same. 

This  warrant  was  addressed  to  the  vestrj^  of  St.  Mary,  Islington,  and 
to  the  collectors  of  rates  of  the  parish,  and  to  all  police  and  peace 
officers  in  the  parish,  and  to  the  keeper  of  the  common  gaol  or  house  of 
correction  at  Clerkenwell,  in  the  county  of  Middlesex,  and,  after  reciting 
the  proceedings  had  before  A.  Ballantine,  Esq.,  in  the  premises,  it  com- 
manded the  vestry  or  the  collectors  of  the  rates  of  the  parish,  and  all 
the  police  and  peace  ^officers  or  some  or  one  of  them  acting  in  the  r«Qci 
parish,  to  take  R.  Scraggs  and  him  safely  to  convey  to  the  com-  *- 
moQ  gaol  or  house  of  correction  for  the  county  at  Clerkenwell  in  that 
county  and  there  deliver  him  to  the  keeper  thereof  together  with  that 
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E'  recept,  and  did  thereby  command  the  keeper  of  the  common  gaol  or 
ouse  of  correction  to  receive  R.  Spraggs  into  his  custody  in  the  com- 
mon gaol  or  house  of  correction,  there  to  imprison  him  without  bail  or 
mainprise  for  the  space  of  three  calendar  months  unless  the  sum  of  1{. 
17a.  (id.y  together  with  the  sum  of  1«.  for  the  costs  attending  the  dis- 
tress, and  the  farther  sum  of  3a.  being  the  costs  and  charges  of  the  com- 
mitment and  of  taking  and  conveying  R.  Spraggs  to  prison,  making  in 
the  whole  the  sum  of  2/.  la.  6(2.,  should  be  sooner  paid  unto  the  keeper. 

The  constable,  pursuant  to  the  warrant,  on  the  24th  September,  1863, 
took  R.  Spraggs  and  conveyed  him  safely  to  the  house  of  correction  for 
the  county  oi  Middlesex  at  Goldbath  Fields  in  Clerkenwell,  in  that 
county,  and  there  tendered  him,  together  with  the  warrant,  to  T.  H. 
Golvill,  the  keeper  of  the  house  of  correction,  and  requested  him  as  such 
keeper  to  receive  R.  Spraggs  at  and  detain  him  in  that  prison  pursuant 
to  the  warrant,  but  T.  H.  Golvill  then  absolutely  refused  to  receive  or 
detain  R.  Spraggs  or  in  any  way  to  act  upon  or  obey  the  warrant. 

The  proper  mode  of  collecting  and  enforcing  the  payment  of  rates  in 
the  parish  of  St.  Mary,  Islington,  is  (amongst  other  things)  specially 
provided  for  by  the  Islington  Parish  Acts  Amendment  Act,  1857,  20  k 
21  Vict.  c.  czviii.  By  sect.  14,  in  case  of  nonpayment  of  any  rate  and 
assessment  made  by  the  vestry  for  the  purposes  of  The  Islington  Parish 
«oer-i  Acts  or  that  Act  power  *is  given  to  any  police  magistrate  or  one 
-I  of  the  justices  for  the  county  of  Middlesex  to  issue  a  warrant 
for  the  apprehension  of  the  person  making  default,  and  to  commit  him 
^'  to  the  common  gaol  or  house  of  correction  for  the  county  for  any  time 
not  exceeding  three  calendar  months,  unless  the  said  rate,  assessment, 
&c.,  shall  be  sooner  paid." 

The  house  of  correction  for  the  county  of  Middlesex  is  situated  in  Cold- 
bath  Fields,  in  the  parish  of  Glerkenwell,  in  that  county,  T.  H.  Golvill 
being  the  keeper  thereof ;  and  is  not  a  common  gaol  but  is  a  house  of 
correction  of  the  ordinary  kind,  and  was  built  in  pursuance  of  stat.  26 
G.  3,  c.  55.  There  is  another  prison  in  the  same  parish  called  the 
House  of  Detention,  which  was  erected  under  letters  patent  of  James 
1st,  but  this  prison  is  not  a  common  gaol  or  house  of  correction.  There 
is  not  now  and  never  was  a  common  gaol  for  the  county  of  Middlesex 
locally  situate  in  the  county,  except  as  after  stated. 

The  Queen's  G«ol  of  Newgate,  which  is  situate  in  the  city  of  London 
or  the  suburbs  thereof,  has  been  from  time  immemorial  and  is  now  the 
common  gaol  both  for  the  county  of  Middlesex  and  the  city  of  London, 
which  is  a  county  within  itself  and  is  under  the  government  of  the  Cor- 
poration of  London.  It  was  rebuilt  under  stats.  7  G.  3,  c.  37,  and  18 
G.  3,  c.  48. 

Under  the  provisions  of  stftt.  52  G.  3,  c.  ccix.,  the  new  prison,  called 
the  Debtors  Prison  for  London  and  Middlesex,  was  erected.  It  is  situ- 
ate in  Whitecross  Street,  in  the  city  of  London. 

The  justices  of  Middlesex  and  the  Metropolitan  Police  Magistrates 
have  always  exercised  the  right  of  committing  Middlesex  prisoners  to 
^neg-i  the  Queen's  Gaol  of  Newgate,  *as  the  common  gaol  of  the  county, 
J  and  they  are  daily  in  the  habit  of  committing  them  there  under 
The  Central  Criminal  Court  Act,  4  &  5  W.  4,  c.  36.  Since  the  pass- 
ing of  stat.  52  G.  3y  c.  ccix.,  the  justices  of  Middlesex  have  from  time 
to  time  committed  persons  for  non-payment  of  rates  to  the  Debtors 
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Prison  for  London  and  Middlesex  in  Whitecross  Street,  and  the  keeper' 
thereof  has  received  them  into  it,  and  detained  them  there,  but  of  late 
years  he  has  declined  to  receive  them  into  it,  and  still  refuses  so  to  do. 
There  is  no  other  prison  either  in  London  or  Middlesex  except  the 
Queen's  Gaol  of  Neweate  and  the  Debtors  Prison  for  London  and  Mid- 
dlesex which  can  be  deemed  to  be  the  common  gaol  of  the  county  of 
Middlesex. 

On  the  24th  of  May,  1860,  the  Quarter  Sessions  for  the  county  of 
Middlesex  made  an  order,  purporting  to  be  in  pursuance  of  stat.  4  Q. 
4,  c.  64,  8.  4,  whereby  the  prison  or  gaol  called  the  Middlesex  House 
of  Detention,  at  Clerkenwell,  was  declared  to  be  applicable  to  ^^  prison- 
ers committed  for  want  of  sureties,  and  to  prisoners  committed  on  charge 
of  suspicion  of  felony,  and  to  prisoners  committed  for  trial,  and  to  pris- 
oners committed,  detained  or  remanded  for  examination,  &c.,  to  all 
other  prisoners  not  convicted  of  any  felony,  misdemeanour  or  other 
crime  or  offence  and  being  prisoners  who  may  by  law  be  committed  to  a 
prison  or  gaol."  And  the  Middlesex  House  of  Correction  at  Westmin- 
ster was  declared  to  be  applicable  to  female  prisoners  convicted  of  mis- 
demeanour or  other  crime  or  offence,  and  to  all  other  female  prisoners 
who  may  by  law  be  committed  to  a  house  of  correction,  and  beine  per- 
sons not  included  in  the  classes  of  prisoners  to  which  the  Middlesex 
House  of  Detention  was  declared  to  be  applicable.  And  the  Middlesex 
HoHse  of  Correction  *at  Coldbath  Fields  was  declared  to  be  ap-  r^torir 
plicable  to  male  prisoners  convicted  of  felony,  misdemeanour  or  ^ 
other  crime  or  offence,  and  to  all  other  male  prisoners  being  prisoners 
yiho  may  by  law  be  committed  to  a  house  of  correction  and  being  pris- 
oners not  included  in  the  classes  of  prisoners  to  which  the  prison  or 
gaol  called  the  Middlesex  House  of  Detention  was  declared  to  be  appli- 
cable. The  order  was  duly  made  and  signed,  published,  advertised,  and 
notified  as  required  by  the  last-mentioned  Act,  and  a  copy  thereof  was 
duly  served  upon  T.  H.  Colvill,  the  keeper  of  the  House  of  Correction 
at  Coldbath  Fields,  and  upon  the  keepers  of  the  other,  prisons,  shortly 
after  the  same  was  made  and  before  it  came  into  operation  ;  and  ever 
since  the  making  of  the  order  the  keeper,  in  professed  obedience  of  it, 
has  refused  to  receive  persons  committed  to  his  custody  as  keeper  of  the 
house  of  correction  under  warrants  for  commitment  for  default  in  pay- 
ment of  rates  by  justices  of  the  county  of  Middlesex.  This  order 
remained  in  full  force  and  effect  from  the  25th  June  1860,  until 
the  end  of  February,  1864. 

On  the  14th  January,  1864,  at  the  Quarter  Sessions  for  the 
county  of  Middlesex,  another  order  was  duly  made  and  signed,  and  was 
duly  notified,  published  and  advertised  as  required  by  stat.  4  G,  c.  64, 
8.  4,  and  a  copy  of  it  ipts  duly  served  upon  T.  H.  Colvill,  the  keeper 
of  the  House  of  Correction,  and  upon  the  keepers  of  the  other  prisons, 
shortly  after  the  same  was  made  and  before  it  came  into  operation. 
This  order,  after  reciting,  among  other  things,  that  the  House  of  Deten- 
tion was,  by  letters  patent  of  James  1st,  to  be  used  for  the  restraining, 
custody  and  safe  keeping  of  all  offenders  and  malefactors  (other  than 
for  capital  crimes  of  treason  or  felony)  committed  by  justices  *of  r^oco 
the  county,  that  there  were  .two  houses  of  correction  for  the  *- 
county,  one  in  the  city  of  Westminster  and  the  other  at  Coldbath  Fields, 
and  that  under  the  powers  in  stat.  52  G.  8,  c.  ccix.,  which  recites  that 
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**  the  Gaol  of  Neweate  is  not  only  the  common  gaol  both  of  and  for  the 
city  of  London  and  of  and  for  the  county  of  Middlesex  for  the  confine- 
ment of  felons  and  other  offenders,  but  is  also  a  prison  for  the  con- 
finement of  other  persons  in  the  custody  of  the  sheriffs  of  London  and 
of  the  sheriff  of  Middlesex,"  the  Debtors  Prison  for  London  and  Mid- 
dlesex had  been  erected,  declared  that  from  and  after  the  29th  Febru- 
ary, 1864,  the  Middlesex  House  of  Detention  at  Glerkenwell  should  be 
applicable  to  prisoners  committed  for  want  of  sureties,  and  to  prisoners 
committed  on  charee  or  suspicion  of  felony,  misdemeanour  or  other 
crime  or  offence,  and  to  prisoners  for  trial,  and  to  prisoners  committed, 
detained  or  remanded  for  examination,  and  to  all  other  prisoners  not 
convicted  of  felony,  misdemeanour  or  other  crime  or  offence  who  may 
not  by  law  be  committed  to  the  common  gaol  for  the  county  or  to  the 
Debtors  Prison  for  London  and  Middlesex.  This  order  has  been,  since 
the  end  of  February,  1864,  in  fall  force  and  effect. 

T.  H.  Golvill,  in  refusing  to  receive  and  detain  R.  Spraggs  under  the 
warrant  of  A.  Ballantine,  Esq.,  acted  in  professed  obedience  to  the 
order  of  Sessions  of  the  24th  May,  1860,  which  was  then  in  fall 
force  and  effect,  so  far  as  it  in  law  may  justify  the  keeper  of  the  House 
of  Correction  in  his  refusal.  And  it  was  contended,  on  behalf  of  the 
defendant,  that  R.  Spraggs  ought  to  have  been  committed  either  to  the 
Queen's  Gaol  of  Neweate,  or  the  Debtors  Prison  for  London  and  Mid- 
*8591  ^^^^^^>  ^^  ^^®  House  of  Detention,  and  not  in  any  event  to  *the 
^  House  of  Correction.  It  was  also  contended,  on  behalf  of  the 
defendant,  that  the  justices  had  power  to  make  the  orders  before  men- 
tioned, and  that  the  keeper  was  justified  in  not  receiving  R.  Spraggs 
into  the  House  of  Correction.  It  was  contended,  on  behalf  of  the 
Crown,  that  the  defendant  was  bound  to  receive  R.  Spraggs  into  the 
House  of  Correction,  there  to  imprison  him  for  the  space  ot^three  cal- 
endar months  unless  the  sum  mentioned  in  the  warrant  should  be  sooner 
paid,  and  that  the  justices  bad  no  power  to  make  the  orders  or  either 
of  them  for  the  purpose  of  excluding  poor-rate  defaulters  from  the 
house  of  correction. 

It  was  admitted  for  the  purposes  of  the  case  that  the  warrant  of  com- 
mitment was  good  in  form  and  was  to  be  treated  as  if  it  were  addressed 
alone  to  '^  The  keeper  of  the  House  of  Correction  for  the  county  of 
Middlesex  situate  at  Coldbath  Fields,  Clerkenwell,  in  the  said  county," 
and  omitted  all  mention  of  the  *^  common  gaol."  It  was  also  agreed 
that  no  objection  was  to  be  taken  to  the  form  of  the  two  orders  made 
by  the  justices  in  Quarter  Sessions,  which,  as  well  as  the  Acts  of  Par- 
liament referred  to,  were  to  form  part  of  the  case. 

The  question  for  the  opinion  of  the  Court,  was,  whether  a  mandamus 
ought  to  go  to  the  keeper  of  the  House  of  Correction  at  Coldbath 
Fields  to  compel  him  to  receive  R.  Spraggs  unfler  the  warrant  of  A. 
Ballantine,  Esq.,  and  to  imprison  him  in  that  house  of  correction  for 
the  space  of  three  calendar  months. 

Stat.  4  G.  4,  c.  64,  s.  2,  enacts  that  there  shall  be  maintained,  at 

the  expense  of  every  county  in  England  and  Wales,  one  common  gaol, 

and  at  the  expense  of  every  county  not  divided  into  ridings  or  divisions, 

*^A01  ^"^        *every  riding  or  division  of  a  county  in  England  and 

^  Wales,  at  least  one  bouse  of  correction. 

Sect.  S.  Where  there  shall  be  existing  at  the  time  of  passing  of  the 
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Act,  in  any  county,  &c.,  one  or  more  house  or  houses  of  correction, 
not  sufiBcient  for  the  extended  classification  required  by  the  Act,  the 
Quarter  Sessions  may  order  that,  in  addition  to  the  bouse  of  correction 
before  directed  to  be  maintained,  one  or  more  of  such  houses  of  correc- 
tion as  shall  be  so  existing  shall  be  continued  and  maintained  for  the 
reception  of  one  or  more  particular  class  or  classes  or  description  or 
descriptions  of  prisoners. 

Sect.  4  enacts  that  in  every  county,  riding  or  division  of  a  county  in 
England  and  Wales,  &c.,  at  any  General  or  Quarter  Sessions  to  be  held 
from  time  to  time,  the  justices  there  assembled  '^  shall,  by  orders  to  be 
made  for  that  purpose,  ascertain  and  declare  to  what  class  or  classes  of 
prisoners  every  such  gaol,  house  or  houses  of  correction,  or  any  part 
or  parts  of  any  of  them  respectively,  shall  be  applicable ;  and  every 
such  order  shall  be  signed  by  the  chairman  of  such  Sessions,  and  shall 
be  notified  by  the  clerks  of  the  peace  to  the  several  justices  of  the  peace 
|n  every  such  county,  &c, ;  and  notice  thereof  shall  be  inserted  in  three 
of  the  newspapers  usually  circulated  in  such  county,  &c.,  within  three 
weeks  after  any  such  order  shall  be  made  at  any  such  Sessions ;  and  a 
copy  thereof  shall  be  served  upon  the  keeper  of  every  gaol  or  house 
of  correction  within  every  such  county,  &c. ;  and  after  tne  making  of 
such  order,  and  service  of  such  copy  thereof  upon  such  keeper  as  afore- 
said, such  class  or  classes  of  prisoners  as  shall  be  specified  in  such 
order,  and  no  other,  shall  be  committed  to  or  detained  in  any  such  gaol, 
house  *or  houses  of  correction,  or  any  part  of  any  of  them  re-  r^oa-i 
spectively;  and  all  persons  not  coming  within  the  class  or  *- 
description  of  prisoners  who  may  lawfully  be  committed  to  or  detained 
in  such  prison  as  shall  be  appointed  by  the  justices  for  the  confinement 
of  one  or  more  class  or  classes  of  prisoners,  may  be  removed  to  the  gaol 
or  house  of  correction  of  the  county,  riding  or  division ;  and  every 
such  gaol  or  house  of  correction  shall  be  deemed  the  legal  gaol,  prison, 
or  place  of  confinement  of  every  person  respectively  committed  to  the 
same  in  pursuance  of  such  order  as  ^foresaid  ;  anything  in  any  Act  or 
Acts,  or  any  law,  custom  or  usage  to  the  contrary  notwithstanding: 
Provided  always,  that  no  classification  of  prisoners  shall  be  made  in 
any  house  of  correction  appropriated  to  the  reception  of  any  particular 
class  or  classes  of  prisoners,  which  shall  be  in  any  way  inconsistent 
with  or  contrary  to  the  classification  directed  by  this  Act." 

Keane  {H.  T,  Cole  with  him),  for  the  prosecutor. — Under  stat.  20  k  21 
Vict.  c.  cxviii.  s.  14,  the  justice  committing  a  person  for  nonpayment  of 
rates  may  in  his  discretion  commit  to  the  common  gaol  or  house  of  cor- 
rection, and  the  keeper  of  the  house  of  correction  is  bound  to  obey  the 
warrant  notwithstanding  the  orders  of  Quarter  Sessions  made  under 
Stat.  4  G.  4,  c.  64,  s.  4.  The  history  of  bouses  of  correction,  with  the 
account  of  the  persons  who  might  be  committed  to  them  down  to  stat. 
27  G.  8,  0.  11,  is  given  in  the  argument  of  Fergusson  in  £x  parte 
Evans,  8  T.  B.  172,  174.  Subsequent  statutes  either  give  the  commit- 
ting justices  a  discretion,  or  fix  the  prison  to  which  the  person  com- 
mitted is  to  be  sent.  By  *stat.  11  &;  12  Vict.  c.  43,  s.  19,  where  r^ogo 
a  conviction  adjudges  a  pecuniary  penalty  or  compensation  to  ^ 
be  paid,  or  where  an  order  requires  the  payment  of  a  sum  of  money,  the 
justice  making  the  conviction  or  order  is  empowered,  in  default  of  goods 
whereon  to  levy,  to  commit  the  defendant  '^  to  the  house  of  correction^ 
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or  if  there  be  no  house  of  correction  within  his  jurisdiction  then  to  the 
common  gaol."  Stat.  12  k  13  Vict.  c.  14,  for  the  recovery  of  the  costs 
of  distraining  for  poor  and  highway  rates,  by  sect.  2  empowers  two 
justices  to  issue  their  warrant  of  commitment  against  the  person  who 
has  no  sufficient  goods  whereon  to  levy,  and  order  him  ^'to  be  im* 
prisoned  in  the  common  gaol  or  house  of  correction."  By  stat.  4  G.  4, 
c.  64,  s.  7,  rogues  and  vagabonds  are  to  be  committed  only  to  some 
house  of  correction  belonging  to  the  county,  &c.  When  the  Legislature 
has  given  the  committing  justices  a  discretion,  or  has  selected  a  par- 
ticular prison  for  the  detention  of  offenders  or  other  persons,  and  the 
committing  justices  have  exercised  their  discretion  or  drawn  up  their 
warrant  in  conformity  with  the  parliamentary  discretion,  it  is  not  in  the 
power  of  the  Quarter  Sessions  under  stat.  4  G.  4,  c.  64,  s.  4,  by  order- 
ing a  particular  classification  of  prisoners,  to  take  away  the  discretion 
of  the  committing  justices  or  to  substitute  another  place  of  detention  for 
that  fixed  by  Act  of  Parliament.  The  decision  in  Rex  v.  Cope,  6  A.  & 
E.  226  (E.  C.  L.  R.  voL  33),  is  a  judicial  interpretation  of  stat.  4  G.  4, 
c.  64,  and  shows  that  sect.  13,  which  gives  to  the  mayor  and  aldermen 
of  the  city  of  London,  so  far  as  repaoR  the  prisons  in  that  city,  all  the 
powers  given  by  the  Act  to  the  Quarter  Sessions  of  counties,  does  not 
extend  to  give  them  the  power  to  exclude  from  the  Gaol  of  Newgate 
prisoners  committed  by  the  Middlesex  magistrates.  [Blackburn,  J.— 
*36S1  ^^^  reason  is  that  though  the  *Gaol  of  Newgate  is  locally  situate 

^  in  London,  and  subject  to  the  control  of  the  mayor  and  aldermen, 
it  is  the  county  gaol  of  Middlesex.]  Sect.  4,  after  requiring  that  the 
Quarter  Sessions  shall  by  their  order  declare  to  what  class  or  classes  of 
prisoners  every  gaol  and  house  or  houses  of  correction  shall  be  respec- 
tively applicable,  goes  on,  '*  and  all  persons  not  coming  within  the  class 
or  description  of  prisoners  who  may  lawfully  be  committed  to  or  detained 
in  such  prison  as  shall  be  appointed  by  the  justices  for  the  confinement 
of  one  or  more  class  or  classes  of  prisoners,  may  be  removed  to  the  gaol 
or  house  of  correction  of  the  county,  riding  or  division ;"  which  shows 
that  the  order  of  the  Quarter  Sessions  cannot  keep  this  class  of  prisoners 
out  of  the  gaol  or  house  of  correction.  And  they  must  go  to  the  house 
of  correction  if  no  provision  has  been  made  for  their  being  received  into 
another  prison.  The  order  of  the  24th  May,  1860,  is  in  contravention 
of  the  general  law,  and  leaves  prisoners  of  this  class  without  any  prison 
applicable  to  them.  In  Re  Masters,  33  L.  J.  Q.  B.  146,  Crompton,  J., 
in  the  Bail  Court  held  that  the  Income-tax  Commissioners,  acting  under 
stat.  5  &  6  Vict.  c.  35,  s.  157,  had  no  power  to  commit  a  defaulting 
collector  of  that  tax  in  the  county  of  Middlesex  to  the  Graol  of  Newgate, 
but  that  the  commitment  should  have  been  to  the  Whitecross  Street 
Prison,  the  object  of  stat.  62  G.  3,  c.  ccix.,  being  that  'Newgate  should 
be  kept  as  a  prison  entirely  for  criminal  offenders ;  and  therefore  the 
Gaol  of  Newffate  is  not  open  to  prisoners  of  this  class.  [BoviU^  contri.^- 
Tbe  power  oi  the  income-tax  Commissioners  to  commit  is  derived  from 
stat.  3  G.  4,  c.  88,  s.  3,  which  empowers  the  Commissioners  of  the  land 
^QUA-y  and  assessed  taxes  ^^  to  imprison  the  person"  of  a  ^defaulting 

J  collector,  without  saying  in  what  prison.  Blackburn,  J. — It  is 
a  strong  thing  to  assert  that  when  a  eeneral  power  is  given  to  the 
Quarter  Hessions  to  reeulate  the  gaol  and  house  or  houses  of  correction 
^"  the  eounty,  a  single  magistrate  may  overrule  the  regulation.]    It 
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wonld,  if  this  were  the  case  of  a  criminal  prisoner,  but  nonpayment  of 
rates  is  in  the  nature  of  a  debt :  Re  Eggington,  2  E.  &  B.  715-727  (E. 
C.  L.  R,  vol.  75).  [Blackburn,  J. — The  power  of  committal  to  a 
common  gaol  or  house  of  correction  existed  long  prior  to  stat.  4  Q.  4,  c. 
64.]  It  is  as  old  as  stat.  18  El.  c.  8,  which  first  provided  for  building 
houses  of  correction  in  every  county.  The  order  of  the  14th  January, 
1864,  also  fails  and  is  a  nullity  because  no  prison  is  provided  by  the 
Quarter  Sessions  for  this  class  of  prisoners ;  the  provisions  with  reference 
to  the  House  of  Detention  are  not  framed  so  as  to  be  applicable  to  them. 

BoviU  {Poland  with  him),  for  the  defendant. — The  object  of  stat.  4 
6.  4,  c  64,  extended  by  stat.  2  &  8  Vict.  c.  56,  to  all  prisons,  except 
as  to  the  classification  of  prisoners,  was  to  carry  out  more  uniformly 
and  strictly  the  laws  directing  the  separation,  superintendence,  employ- 
ment, and  instruction  of  prisoners  in  gaols  and  houses  of  correction 
throughout  the  kingdom.  Sect.  2  of  the  former  Act  enacted  that  there 
should  be  one  gaol  and  one  house  of  porrection  in  every  county.  Sect. 
4  imposed  a  duty  on  the  Quarter  Sessions  to  classify  the  prisons.  The 
statute  also  provides  for  .the  classification  of  prisoners.  By  sect.  10, 
rule  6,  prisoners  of  specified  classes  are  not  to  intermix.  The  first  class 
mentioned  consists  of  ^^  debtors  and  persons  confined  for  contempt  of 
Court  on  civil  process."  *Then  follow  classes  of  prisoners  coii-  r«Qge 
vieted  or  committed  on  charges  of  crimes  or  misdemeanours.  By  ^ 
sect.  4  the  order  made  by  the  Quarter  Sessions  for  classifying  the 
prisons  in  each  county  is  to  be  notified  by  the  clerks  of  the  peace  to  the 
jnstices,  and  notice  thereof  inserted  in  the  county  newspapers;  the 
object  of  which  provisions  is  that  the  committing  justices  may  make 
their  warrants  of  commitment  accordingly :  it  then  proceeds  to  direct 
the  carrying  out  of  the  order,  both  as  to  commitment  and  detention  of 
prisoners ;  and  provides  for  the  removal  of  persons  who,  at  the  time  of 
making  the  order,  may  lawfully  be  in  a  prison  appointed  for  the  confine- 
ment of  a  class  of  prisoners  to  which  they  do  not  belong.  By  sect.  5, 
where  the  house  of  correction  is  part  of  the  same  building,  or  enclosed 
in  the  same  boundary  wall  as  the  common,  gaol,  the  classification  of 
prisoners  required  by  the  Act  shall  be  carried  out  in  the  whole  of  such 
buildings :  *^  Provided  that  prisoners  for  debt  may  be  removed  to  and 
shall  always  be  confined  in  the  part  or  parts  of  such  building,  or  united 
or  contiguous  buildings,  which  shall  be  so  ascertained  or  be  appropriated 
as  and  for  the  gaol  of  the  county,  &c."  By  sect.  7  idle  and  disorderly 
persons,  rogues  and  vagabonds,  incorrigible  rogues  and  other  vagrants, 
are  to  be  committed  to  some  house  of  correction.  The  effect  of  these 
provisions  is  that  houses  of  correction  are  appropriated  to  persons  con- 
victed of  or  charged  with  crimes  or  misdemeanours  and  vagrants,  leav- 
ing the  county  gaol  open  for  the  reception  of  other  persons.  The  order 
of  the  Quarter  Sessions  also  does  not  interfere  with  the  county  gaol. 

Stat.  20  &  21  Yifit.  c.  cxviii.,  s.  14,  which  gives  the  committing  magis- 
trate the  power  of  sending  a  defaulter  in  payment  of  rates  to  the  com- 
mon gaol  or  house  of  ^correction,  not  being  inconsistent  with  the  r^ogg 
former  general  enactment  in  stat.  4  G.  4,  c.  64,  for  regulating  ^ 
gK>ls,  does  not  repeal  it.  [He  cited  Williams  v,  Pritchard,  4  T.  R.  2, 
f  itzgerald  v.  Champneys,  2  J.  &  H.  81.]  In  Rex  v.  Cope,  6  A.  &  E. 
226  (E.  G.  L.  R.  vol.  88),  it  was  argued  that  by  sect.  13  of  stat.  4  G.  4, 
c.  64,  a  general  power  was  given  to  the  mayor  and  aldermen  of  the  city 
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of  London  to  oyerride  the  orders  of  the  county  Quarter  Sessions  mak- 
ing regulations  as  to  the  state  of  prisons,  but  the  Court  said,  p.  235, 
**  Upon  the  whole,  it  is  certain  that  the  jurisdiction  of  the  justices  of  peace 
of  the  county  of  Middlesex  is  not  directly  taken  away ;  and  we  think 
that,  when  another,  and,  generally,  consistent  purpose  is  apparent  in 
the  Act  of  Parliament,  it  would  be  too  much  to  attribute  to  it,  upon 
doubtful  implication,  so  larse  and  extensive  a  collateral  eifect."  The 
discretion  given  by  stat.  20  a  21  Vict.  c.  cxviii.,  s.  14,  is  to  be  exercised 
with  reference  to  the  prisons  in  the  county  of  Middlesex  according  to 
circumstances ;  the  power  of  sending  to  the  house  of  correction  is  re- 
served because  the  person  committed  might  not  be  admissible  into  the 
common  gaol,  or  there  might  be  a  fever  in  it  which  Would  make  it  neces- 
sary to  send  prisoners  to  the  house  of  correction. 

The  orders  in  question  made  by  the  Quarter  Sessions  for  Middlesex 
carry  out  the  regulations  in  stat.  6  6.  4,  c.  64.  The  order  of  the  24th 
May,  1860,  excludes  persons  committed  to  prison  for  non-payment  of 

Eoor-rates,  who  are  not  convicted  of  any  crime  or  offence,  from  the 
Ottse  of  correction ;  and  therefore  the  justice  ought  to  have  committed 
this  prisoner  to  the  common  gaol  for  the  county,  which  is  Newgate,  or 
"^3671  ^^^  Debtors  Prison  for  ^London  and  Middlesex,  which  is  White- 
^  cross  Street  Prison,  or  the  Middlesex  House  of  Detention.  The 
order  of  the  14th  January,  1864,  excludes  persons  committed  to  prison 
for  non-payment  of  poor-rates  from  the  house  of  correction.  And  al- 
though made  after  this  prisoner  was  taken  to  the  house  of  correction 
the  defendant  cannot,  since  it  has  come  into  operation  and  while  it 
remains  in  force,  legally  receive  and  imprison  him  in  the  house  of 
correction. 

Keane^  in  reply. — Stat.  2  &  8  Yict.  c.  56,  s.  5,  enacts,  "  That  in  every 
prison  *  *  *  separate  rules  and  regulations  shall  be  made  for  every  class 
of  prisoners  in  that  prison,"  and  provides  for  the  case  of  criminal  pris- 
oners and  debtors  being  confined  in  the  same  prison. 

Blackburn,  J. — I  am  of  opinion  that  our  judgment  should  be  for  the 
defendant.  The  enactment  of  the  local  Act,  20  &  21  Vict.  c.  cxyiii., 
s.  14,  is  that  persons  committed  by  justices  for  non-payment  of  rates, 
which  is  not  an  offence  of  a  criminal  nature,  may  be  committed  to  the 
common  gaol  or  house  of  correction  of  the  county  of  Middlesex ;  and 
by  a  warrant  issued  under  that  enactment  the  governor  of  Coldbath 
Fields  House  of  Correction  has  been  required  to  receive  this  prisoner. 
But  under  stat  4  6.  4,  c.  64,  s.  4,  an  order  was  made  by  the  Quarter 
Sessions  on  the  24th  of  May,  1860,  by  which  it  is  declared  that  the 
house  of  correction,  of  which  the  defendant  is  goyemor,  shall  not  be 
applicable  to  prisoners  of  this  class ;  for  it  enumerates  the  classes  of 

1>risoners  to  which  it  shall  be  applicable,  and  this  prisoner  does  not  be- 
ong  to  either  of  them.  The  order  also  makes  a  similar  declaration  as  to 
the  House  of  Detention  at  Glerkenwell,  and  the  House  of  Correction  at 
*3681  ^^^^'^^^^9  80  ^^^^  ^o  house  of  correction  in  the  county  is  ^^p- 
-^  plicable  to  this  class  of  prisoners.  The  question  is  whether  the 
order  is  of  force  in  law  to  excuse  the  defendant  in  refusing  to  receive  a 
prisoner  committed  under  this  warrant  That  depends  on  how  far  the 
power  given  by  stat  4  Q.  4,  c.  64,  s.  4,  is  modified  by  the  subsequent 
enactment  in  stat  20  k  21  Vict  c.  cxviii.,  s.  14,  by  which  a  defaulter  in 
^nnent  of  rates  may  be  committed  to  the  oommon  gaol  or  house  of  oor^ 
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rection  for  Middlesex.  The  former  statate  enacts  in  terms  that  the  jus- 
tices, in  Quarter  Sessions  to  be  held  from  time  to  time,  shall,  bj  orders 
to  be  made  for  that  parpose,  ascertain  and  declare  to  what  class  or 
classes  of  prisoners  every  such  gaol,  house  or  houses  of  correction,  or 
any  part  or  parts  of  them,  shall  be  applicable ;  and,  after  the  making 
of  such  order  and  service  of  a  copy  thereof  upon  the  keeper  of  every 
gaol  or  house  of  correction,  such  class  or  classes  of  prisoners  as  shall  be 
specified  in  the  order,  and  no  other,  shall  be  committed  or  detained  in  the 
gaol,  house  or  houses  of  correction  or  any  part  of  any  of  them  respectively. 
Then  follows  a  clause  which  is  rather  clumsily  worded,  but  the  meaning 
of  it  plainly  is,  that  persons  who  are  detained  in  a  gaol,  that  is,  who  at 
the  time  of  the  making  of  the  order  are  already  in  a  gaol  which  has 
been  declared  inapplicalble  to  the  class  of  prisoners  to  which  they  belong, 
shall  be  removed  to  the  house  of  correction,  and  those  in  the  house  of 
correction  shall  be  removed  to  the  gaol  as  the  case  may  be,  reddendo 
singula  singulis.  Therefore  the  justices  in  Quarter  Sessions  have  juris- 
diction given  to  them  to  declare  that  particular  houses  of  correction 
shall  be  used  only  for  particular  classes  of  prisoners.  Now  this  order 
applies  to  all  the  houses  of  correction  in  the  county  of  Middlesex ;  and 
the  effect  of  it  is  that  this  particular  class  of  prisoners,  consisting  of 
persons  committed  for  default  in  payment  of  rates,  are  not  to  be  r4iQ/»Q 
*taken  into  the  house  of  correction.  The  consequence  is  that  ^ 
they  must  go  to  the  gaol.  If  inconvenience  arises  from  there  being  no 
house  of  correction  available  for  their  confinement,  it  must  be  corrected 
by  the  Legislature ;  for  the  Quarter  Sessions  in  making  this  order  have 
not  exceeded  their  jurisdiction. 

As  to  the  point  that  stat.  20  &  21  Vict.  c.  cxviii.,  under  which  this 
prisoner  was  sent  to  the  house  of  correction,  is  subsequent  to  stat.  4  6. 
4,  e.  64,  under  which  the  order  of  Quarter  Sessions  was  made,  and  is 
general  in  its  terms  giving  power  to  commit  to  the  common  gaol  or 
house  of  correction :  stat.  4  6.  4,  c.  64,  is  to  be  construed  as  enacting 
that  certain  classes  of  prisoners  shall  be  sent  to  the  common  gaol  or 
house  of  correction  which  the  justices  of  Quarter  Sessions  from  time  to 
time  shall  declare  applicable  to  such  class.  So  construed  it  is  consistent 
with  the  subsequent  statute. 

Shbb,  J. — Under  stat.  4  G.  4,  c.  64,  s.  4,  the  justices  in  Quarter  Ses- 
sions are  empowered  to  declare  by  their  order  to  what  classes  of  pris- 
oners the  gaol  and  house  or  houses  of  correction  shall  be  applicable : 
they  are  not  bound  to  declare,  as  to  the  gaol  and  the  hbuse  or  houses 
of  correction,  to  what  classes  or  prisoners  they  are  all  applicable  ;  they 
may  declare  it  only  as  to  the  gaol  or  as  to  one  of  the  bouses  of  cor- 
rection. In  the  exercise  of  this  power  the  Quarter  Sessions  for  Mid- 
dlesex have  declared  that  the  House  of  Correction  at  Goldbath  Fields 
flhall  be  applicable  to  classes  of  prisoners  which  do  not  include 
poor-rate  defaulters.  And  inasmuch  as  the  justices  had  jurisdiction  to 
make  the  order,  the  governor  of  Goldbath  Fields  Prison  was  justified 
in  disobeying  the  warrant  of  commitment  unless  the  case  is  altered  by 
stat.  20  £  21  Vict.  c.  cxviii. 

'''We  were  pressed  by  the  argument  founded  on  the  later  sta-  r4iQ>yA 
tute,  which  empowers  the  justice  by  his  warrant  to  commit  poor-  ■- 
rate  defaulters  to  the   common   gaol  or  house  of  correction  for  the 
oounty ;  it  being  contended  that  stat.  4  G.  4,  c.  64,  which  was  passed 
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'many  years  before,  cannot  control  the  discretion  of  the  magistrate  act- 
ing under  the  later  statute,  and  that  he  may  select  the  gaol  or  the 
house  of  correction  to  which  the  defaulter  should  be  committed.  But 
the  provision  in  stat.  20  k  21  Vict.  c.  cxviii.,  s.  14,  when  considered 
with  reference  to  the  former  statute,  has  this  meaning :  under  stat. 
4  G.  4,  c.  64,  8.  4,  it  is  competent  to  the  Quarter  Sessions  to  make  an 
order  for  the  classification  of  the  common  gaol  and  the  house  and  houses 
of  correction  in  each  county :  in  one  county  they  may  make  an  order 
as  to  the  common  gaol,  in  another  they  may  make  it  as  to  the  house  of 
correction ;  and  in  that  state  of  things  the  Legislature  proyides  that 
the  magistrate  may  commit  *^  to  the  common  eaol  or  house  of  correc- 
tion," that  is,  to  such  one  of  them  as  under  the  regulations  made  by 
the  Quarter  Sessions  is  at  the  time  of  issuing  his  warrant  applicable 
to  the  detention  of  persons  making  default  in  the  payment  of  rates. 
In  the  present  case,  the  House  of  Correction  at  Goldbath  Fields  having 
been  by  order  of  the  Quarter  Sessions  for  Middlesex  made  applicable 
to  classes  of  prisoners  which  do  not  include  defaulters  in  payment  of 
rates,  the  committing  magistrate  ought  to  have  exercised  his  discretion 
by  committing  to  the  common  gaol,  as  to  which  no  order  had  been  made 
by  the  justices.  Judgment  for  the  defendant.(a) 

(a)  8m  the  next  eaiei. 


^0711  *The  QUEEN  v.  The  Governor  of  The  Debtors  Prison  for  LON- 
^*^J      DON  and  MIDDLESEX,  in  WHITECROSS  STREET,  in 
the  City  of  LONDON.    IJune  7.] 

The  QUEEN  v.  The  Governor  or  Keeper  of  the  Gaol  of 

NEWGATE. 

Driscna. — Oommiimenl  for  non-payment  of  raiea, — 12  <fr  13  Vtei,  c.  14»  «.  2. — 
NewgcUe  and  Whiieerou  Street  FHeon, — 52  O,  3,  c.  ccix, 

Stat.  53  G.  8,  o.  eeiz.)  •mpowered  the  Corporation  of  London  to  ereet  a  new^priaon  for  tba 
imprisonment  of  prisoners  oonlinod  under  ciril  process  in  the  onstodj  of  the  sheriff  of  Middl»- 
a»x  and  sheriffs  of  London.  Sect  56  enacted  that  the  Oaol  of  Newgate  should  "  thereafter  be 
appropriated  ezolnsiTely  to  the  confinement  of  such  felons  and  other  prisoners,  liable  to  be 
confined  therein,  as  are  not  by  this  Act  authorised  to  be  confined  in  the  said  new  priMn." 
Beet.  57.  "  Provided  always  and  be  it  farther  enacted,  that  all  prisoners  by  process  of  con- 
tempt fbr  not  paying  any  snm  or  sums  of  money,  or  costs  issuing  out  of  any  Coart  of  lav, 
and  all  prisoners  for  contempt  of  any  Court  of  equity,  for  not  paying  any  sum  or  sums  of 
money,  or  costs,  ordered  to  be  paid  by  any  decree  or  order  of  any  such  Court,  shall  for  the 
purposes  of  this  Act  be  considered  as  prisoners  confined  under  civil  process,  and  shall  be 
accordingly  remoTcd  to  and  confined  in  the  said  new  prison."  Sect.  58.  **  ProTided  always 
and  -be  it  further  enacted,  that  nothing  in  this  Act  contained  shall  extend,  or  be  construed  to 
extend,  to  infringe,  defeat,  or  affect  the  power  or  authority  of  any  Court,  Judges  Jostiee, 
Commissioners  of  bankrupts,  or  others,  to  commit  any  person  or  persons  whomsoerer  to  the 
said  gaol  of  Newgate,  or  to  any  other  gaol  or  prison."  The  Debtors  Prison  for  London  and 
Middlesex,  in  Whiteoross  Street,  in  the  city  of  London,  was  erected  under  that  Act.  Newgate 
is  the  oommon  gaol  for  the  city  of  London  and  the  county  of  Middlesex  for  the  oonfineaieiit 
of  felons  and  other  offenders,  and  is  also  a  prison  for  the  confinement  of  other  persons  in  the 
custody  of  the  sheriffs  of  London  and  of  the  sheriff  of  Middlesex.  By  stat.  12  A  13  Viet, 
c.  14,  8.  2,  in  default  of  distress  whereon  to  levy  a  poor-rate  or  highway-rate  with  costs,  two 
justices  an  empowered  to  issue  their  warrant  of  commitment  against  the  person  in  default  t6 
the  common  gaol  or  house  of  correction  for  any  time  not  exceeding  three  calendar  months^ 
unless  the  sums  therein  mentioned  be  sooner  paid.    A.  B.  and  C.  D.,  defaulters  in  paymenl 
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of  nJbm,  the  pajmoot  of  whieh  might  bj  law  b«  enforeed  under  «tat.  13  A  18  Viet  «.  14, 1. 1, 
wvre  eommltted  respeetirely  to  WhitaeroM  Streat  Prifon  and  Newgata.  Hald,  par  Cockbam» 
C.  J.,  Crompton,  Blaekbnm  and  Sbaa,  JJ.,  that  tha  warrants  of  aomjniUDant  waia  eiril  and 
not  eriaiiial  prooMf,  and  thofefore  the  eommitment  to  Whitecrofi  Stroat  Prison  wai  right,  and, 
CoeUmxay  C.  J^  dmbitanta^  the  oommitmant  to  Newgste  wrong. 

*The  Queen  v»  The  Governor  of  the  Debtors  Prison  for  r«Q7o 
London  and  Middlesex,  in  Whitscsoss  Stbebt,  in  the  Oity  L  ^'^ 
of  London. 

A  RULE  absolute  in  the  first  instance  for  a  writ  of  mandamas  had 
been  granted  upon  the  application  of  the  overseers  of  the  poor  of  the 
Liberty  of  Saffron  Hill,  Hatton  Garden  and  Ely  Rents,  in  the  county 
of  Middlesex,  commanding  the  keeper  of  the  Debtors  Prison  in  White- 
cross  Street,  to  receive  into  that  prison  the  body  of  R.  Mason,  pursuant 
to  »  warrant  of  eommitment  by  two  justices  of  the  peace  of  the  county 
of  Middlesex,  and  to  imprison  him  for  the  space  of  one  calendar  month 
unless  certain  sums  of  money  in  the  warrant  mentioned  should  be  sooner 
paid. 

The  following  special  case  was  stated  for  the  opinion  of  this  Court. 

Before  the  5th  August,  1868,  R.  Mason  was  duly  rated  and  assessed 
to  the  poor-rate,  sewers-rate,  general  rate,  and  other  rates  in  respect  of 
premises  in  his  occupation,  and  the  sum  of  41  16s.  10<2.,  a  portion  of 
the  rates,  being  in  arrear  and  unpaid,  he  was  summoned  before  two 
justices  of  the  peace  who  in  default  of  his  appearance  issued  their 
warrant  of  distress  to  levy  the  sum  of  47. 16s,  lOd.  and  costs.  A  return 
was  duly  made  that  no  snflScient  distress  could  be  found ;  whereupon  the 
two  justices,  on  the  18th  November,  1863  (R.  Mason  having  been  duly 
summoned  to  appear  and  show  cause  in  that  behalf),  made,  signed  and 
sealed  a  warrant  for  committing  him  to  the  common  gaol  for  d^tors  for 
the  eounty  of  Middlesex,  '''that  is  to  say,  the  Debtors  Prison  for  r«QiTQ 
London  and  Middlesex,  for  the  space  of  one  calendar  month,  ^ 
unless  the  sum  of  4{.  16s.  lOd.  and  the  costs  and  charges  in  the  warrant 
of  commitment  mentioned  should  be  sooner  paid.  R.  Mason  was,  by 
virtue  of  the  warrant,  taken  into  custody  and  conveyed  to  the  gaol  in 
Whitecross  Street,  and  presented,  with  the  warrant  of  commitment,  to 
the  governor  and  keeper  of  the  gaol,  who  as  such  keeper  was  requested 
to  receive  him  into  the  gaol  and  to  detain  him  there  in  obedience  to  the 
warrant.  The  keeper,  after  reading  the  warrant,  refused  to  receive  or 
detain  R.  Mason,  because  he  had  been  directed  by  the  gaol  committee 
of  the  Court  of  Aldermen  of  the  city  of  London  not  to  receive  any 
persons  committed  there  for  nonpayment  of  rates ;  and  R.  Mason  was 
not  received  into  the  gaol,  or  detained  there  in  obedience  to  the  warrant. 

The  justices  committed  R.  Mason  to  that  gaol  under  stat.  12  &  18 
Vict.  c.  14,  s.  2,  which  gives  justices  power  to  commit  to  '^  the  common 
gaol  or  house  of  correction." 

The  House  of  Correction  for  the  county  of  Middlesex  is  situated  in 
Coldbath  Fields,  in  the  parish  of  Clerkenwell,  in  that  county,  and  T. 
H.  Colvill  is  the  keeper  thereof,  and  it  was  built  in  pursuance  of  stat. 
26  G.  8,  c.  55^  This  is  a  house  of  correction  of  the  ordinary  kind,  and 
is  exclusively  under  the  control  and  management  of  the  justices  of 
Middlesex,  and  neither  the  sheriffs  of  London  and  Middlesex,  nor  the 
Corporation  of  London,  have  anything  to  do  with  it.  There  is  another 
prison  in  the  same  parish  called  the  House  of  Detention,  which  was 
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erected  under  letters  patent  of  James  the  Ist,  as  mentioned  in  the  order 
*S741  ^^  justices  of  the  14th  January,  '*'1864.  The  House  of  Detea- 
^  tion  is  also  exclusively  under  the  control  and  management  of  the 
justices  of  Middlesex,  and  the  keeper  is  appointed  by  them,  and 
neither  the  sheriffs  of  London  and  Middlesex,  nor  the  Corporation  of 
London,  have  anything  to  do  with  it. 

The  case  then  stated  the  two  orders  of  the  Quarter  Sessions  for  the 
county  of  Middlesex,  made  on  the  24th  May,  1860,  and  the  14th 
Januaiy,  1864,  respectively,  and  the  facts  relating  to  them,  as  in  the 
preceding  case,  pp.  856-858. 

However  before  the  order  of  the  14th  January,  1864,  was  made,  the 
justices  received  notice  from  the  city  solicitor  on  behalf  of  the  Court 
of  Mayor  and  Aldermen  that  the  justices  had  no  power  to  make  the 
order,  and  that  the  Court  would  consider  the  orders  to  be  illegal. 

There  is  not  now  and  never  was  a  common  gaol  for  the  coanty  of 
Middlesex  locally  situate  in  that  county  except  it  be  one  or  other  of  the 
gaols  or  prisons  mentioned  in  this  case. 

The  Queen's  gaol  of  Newgate  is  situate  in  the  city  of  London,  and 
is  correctly  described  in  the  Acts  of  Parliament  herein  referred  to.  It 
was  rebuilt  under  stat.  7  O.  3,  c.  87,  and  18  G.  S;  c.  48.  Stat.  18  G. 
8,  c.  67,  was  also  to  be  taken  as  part  of  the  case. 

The  Debtors  Prison  for  London  and  Middlesex  was  erected  under  the 
provisions  of  stat.  52  G.  8,  c.  ccix.,  and  is  situate  in  Whitecross  Street, 
in  the  city  of  London.     The  governor  of  that  prison  refuses  to  receire 

Jersons  committed  for  nonpayment  of  rates.  Newgate  as  also  the 
debtors  Prison  for  London  and  Middlesex  at  Whitecross  Street,  in  the 
*S751  ^^^^  ^^  London,  have  '^'always  been  under  the  government  of 
^  the  city  authorities  as  mentioned  in  the  Acts  ana  charters  rels- 
ting  to  the  same  respectively,  and  they  have  repaired  and  altered  and 
always  kept  in  repair  that  gaol  and  prison,  and  they  have  paid  and  pay 
the  salaries  of  the  officers  who  were  and  are  all  appointed  by  them,  and 
maintained  and  maintain  the  prisoners  therein.  The  Middlesex  justices 
neither  visited  nor  visit,  nor  have  they  ever  claimed  to  visit,  that  gaol 
or  the  debtors  prison,  nor  have  they  ever  interfered  or  claimed  to  inter- 
fere in  their  government,  nor  have  they  any  authority  whatever  over  or 
within  them,  nor  do  they  or  the  county  of  Middlesex  contribute  to  the 
expenses  of  the  same.  The  custody  of  Newgate  was  originally  ^rantei 
to  the  Corporation  of  London  by  a  Royal  cnarter  of  the  25th  May  in 
the  first  year  of  the  reign  of  Henry  4th. 

The  justices  of  Middlesex  have  always  claimed  the  right  to  send 
Middlesex  prisoners  to  the  Queen's  Gaol  of  Newgate  as  the  common 
gaol  of  the  county.  Thev  are  now  daily  in  the  habit  of  committing 
them  there  under  stat.  4  &  5  W.  4,  c.  86  (The  Central  Criminal  Court 
Act],  and  before  that  Act  they  were  in  the  habit  of  sending  prisoners 
to  tne  gaol  of  Newgate  for  the  purpose  of  being  tried  at  the  Court  of 
oyer  and  terminer  and  general  jail  delivery  in  the  Old  Bailey. 

In  1886  an  attempt  was  made  by  the  Corporation  of  London,  under 
stat.  4  G.  4,  c.  64,  to  exclude  from  the  gaol  of  Newgate  certain  prison- 
ers committed  by  the  justices  of  Middlesex.  This  attempt  was  resisted 
by  the  justices  of  Middlesex,  who  indicted  the  governor  of  Newgate  for 
refusing  to  receive  certain  prisoners  so  committed  by  the  justices  of 
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Middlesex,  and  the  goyernor  *wa8  conyicted  on  such  indictment,   r«Q7-/> 
as  steted  in  Rex  v.  Cope,  6  A.  &  E.  226  (E.  G.  L.  R.  yol.  83).     I-  ^'^ 

For  more  than  thirty  years  the  justices  of  Middlesex  haye  not  exer- 
cised the  right  of  committing  Middlesex  prisoners  to  the  Gaol  of  New- 
Ste,  except  under  the  proyisions  of  stat.  4  &  5  W.  4,  c.  86,  (The 
intrsl  Criminal  Court  Act).  For  that  period  the  Gaol  of  Newgate 
has  heen  principally  used  as  a  gaol  for  the  detention  of  persons  accused 
of  crime  within  the  jurisdiction  of  the  Central  Criminal  Court,  who  are 
Bent  to  that  prison  to  await  their  trial  at  the  Sessions  of  that  Court,  and 
for  prisoners  conyicted  at  such  Sessions  and  until  they  can  be  remoyed 
to  a  oonyict  prison  or  to  the  house  of  correction,  as  the  case  may  be, 
and  for  prisoners  sentenced  by  the  Central  Criminal  Court  to  imprison- 
ment in  the  gaol  itself;  and  the  regulations  and  discipline  of  the  gaol, 
and  which  are  duly  and  lawfully  made  and  proyided  for,  ard  directed 
and  made  with  a  yiew  exdusiyely  to  the  proper  detention  and  separa- 
tion of  prisoners  belonging  to  the  before-mentioned  classes.  There 
haye  howeyer  been  a  few  instances,  not  more  than  six  within  the  period, 
of  collectors  of  assessed  taxes  who  under  the  Assessed  Tax  Acts  hayo 
been  committed  to  the  custody  of  the  goyernor  of  the  gaol  for  not  ac- 
counting for  the  balance  due  to  the  reyenue  upon  their  collections.  The 
regulations  and  discipline  of  the  Debtors  Prison  for  London  and  Mid- 
dlesex, which  are  duly  and  lawfully  made  and  proyided  for,  and  duly 
approyed  by  Her  Majesty's  principal  Secretary  of  State  for  the  Home 
Department  and  all  lawful  authorities,  are  and  always  haye  been  directed 
and  made  with  a  yiew  exdusiyely  "^to  the  proper  detention  and  ^#077 
separation  of  prisoners  of  yarious  classes.  The  present  regula-  '- 
tions  for  the  gaol  and  prison  may  be  referred  to  by  either  party. 

Since  the  Debtors  Prison  at  Whitecross  Street  was  built  the  following 
classes  of  prisoners  only  haye  been  receiyed  there : — Debtors  in  the 
custody  of  the  sheriffs.  Prisoners  in  contempt  from  the  County  Court, 
Mayor's  Court,  Small  Debts  Court,  and  Bankruptcy  Court. 

Since  1852  twenty-four  poor-rate  defaulters,  one  paying-rate  defaulter, 
snd  one  highway-rate  defaulter,  haye  been  committed  there  by  justices 
of  Middlesex,  and  in  1863  one  assessed  tax  defaulter  was  sent  there  by. 
Commissioners. 

No  persons  haye  been  committed  there  under  the  Hackney  Carriage 
Acts  or  Bastardy  Acts.  Under  the  Hackney  Carriage  Acts  the  Mid- 
dlesex justices  claimed  the  right  to  comuiit  there,  but  the  right  was 
denied  by  the  City  and  not  pressed. 

The  House  of  Detention  is  principally  used,  like  Newgate,  for  pris- 
oners who  are  committed  to  take  their  trial  at  the  Sessions  for  the 
county.  The  justices  of  Middlesex  consider  that  this  prison  is  not  a 
proper  place  for  imprisoning  persons  for  nonpayment  of  poor-rates  and 
similar  debtors ;  and  the  rules  now  in  force  with  regard  to  the  classifi- 
cation of  prisoners  therein,  and  for  the  good  goyemment  of  such  prison, 
are  made  upon  the  assumption  that  such  persons  ought  not  to  be  con^ 
fined  therein.  But  up  to  the  making  of  the  order  dated  February,. 
1864,  defaulters  to  the  poor  and  other  rates,  hackney-carriage  defaulters, 
and  defaulters  under  the  Bastardy  Acts,  were  committed  to  and  receiyed 
into  *the  house  of  detention  instead  of  into  the  house  of  cor-  r^oYg 
lection.  L  ^•*^ 

The  house  of  correction  is  now  used  exdusiyely  for  conyicted  persons,. 
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and  all  die  ralaa  relating  to  that  prison  refer  to  that  claaa  of  peiwms 
only. 

No  assessed  tax  collectors  were  ever  sent  eithw  to  the  konse  of  cor- 
rection or  house  of  detention. 

Except  as  herein  otherwise  appears  widi  reference  to  Newgate  and  to 
Whitecross  Street  there  is  no  other  prison  in  or  for  die  coantj  of  Mid- 
dlesex, or  over  which  the  justices  of  that  county  have  control,  other 
than  the  three  prisons  mentioned  in  the  order  of  Sessions  of  the  14th 
January,  1864,  vis.,  the  House  of  Correction  at  Westminster,  die  House 
of  Correction  at  Coldbath  Fields,  and  the  House  of  Detention. 

All  the  prisoners  in  the  Oaol  of  Newgate  who  were  oommitted  bj 
justices  of  Middlesex  and  were  confined  there  for  any  offence  committed 
or  act  done  in  Middlesex  were  legally  in  the  custody  of  the  sheriff  of 
Middlesex.  Since  the  passing  of  the  Central  Criminal  Court  Act  such 
prisoners  are  in  the  custody  of  the  two  persons  who  at  once  are  the 
sheriffs  of  London  and  the  sheriff  of  Middlesex. 

It  was  contended  on  behalf  of  the  Crown  that  the  justices  acted 
legally,  and  on  behalf  of  the  defendant  that  the  justices  did  not  act 
legally  in  ordering  R.  Mason  to  be  received  and  detained  in  Ae  Debtors 
Prison  for  London  and  Middlesex. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  justices 
were  enifpowered  to  order  R.  Mason  to  be  received  and  detained  in  the 
Debtors  Prison. 

*8791  *^^^  Queen  t;.  The  Governor  or  Keeper  of  the  Gaol  of  New- 

J  GATE. 

In  Easter  Term,  1864,  a  rule  was  made  absolute  for  a  mandamus  to 
the  governor  or  keeper  of  the  Gaol  of  Newgate,  commanding  him  to 
receive  into  and  detain  in  that  prison  the  bodv  of  E.  Newall,  parsoant 
to  a  warrant  of  two  justices  of  the  county  or  Middlesex,  there  to  im- 
prison him  for  one  calendar  month,  unless  certain  sums  of  money  in  the 
warrant  mentioned  should  be  sooner  paid,  subject  to  the  following  special 
case. 

On  the  20th  January,  1864,  two  justices  of  the  county  of  Middlesex 
in  Petty  Sessions  made  their  warrant  of  commitment,  directed  to  Thomss 
Head,  a  collector  duly  authorised  by  the  vestry  of  the  parish  of  Saint 
Marylebone,  in  the  county  of  Middlesex,  to  collect  and  levy  the  rates 
therei/iafter  mentioned,  and  to  the  constables,  fcc.,  and  to  the  keeper  of 
the  Queen's  Gaol  of  Newgate,  in  the  city  of  London,  being  the  common 
gaol  of  and  for  the  county  of  Middlesex. 

The  warrant,  after  reciting,  among  other  things,  a  complaint  against 
E.  Newall  for  non-payment  of  a  balance  of  7L  16s.  Sd.  due  from  him 
in  respect  of  poor-rate,  sewers-rate,  general  rate  under  The  Metropolis 
Management  Act,  18  &  19  Vict.  c.  120,  and  church-bnilding-rate,  a 
warrant  of  distress  to  levy  the  amount,  and  that  no  sufficient  distress 
could  be  found,  commanded  the  keeper  of  the  said  common  caol  to 
receive  E.  Newall  into  his  custody  into  the  said  comsaon  gaol,  there  to 
imprison  him  for  the  space  of  one  calendar  month  unless  the  sum  of  71 

'f'SHOi  ^^'  ^^''  ^^8^^^^^  ^^^  ^®  ^^^  ^^  ^''  ^^^  *^^^  ^^^  attendine 
-I  the  distress,  and  the  further  sum  of  5s.,  being  the  costs  ani 

charges  of  the  commitment,  and  of  taking  and  conveying  E.  Newall  to 
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prison,  making  in  the  whole  the  som  of  8{.  2b,  8d,j  should  be  sooner 
paid. 

The  rates  in  the  oommitmttit  mentioned  and  in  respect  of  which  £; 
Newall  was  a  defaulter  are  rates  the  payment  of  which  may  by  law  be 
enforced,  ander  stat.  12  &  18  Vict.  c.  14,  by  distress  under  a  magis-* 
trate  8  warrant,  and  in  default  of  distress  by  commitment  of  the  de- 
fsalter  to  the  common  gaol  or  house  of  correction  of  the  county,  libertyi 
or  place. 

Thomas  Head,  by  virtue  of  the  warrant  on  the  20th  January,  1864, 
took  £.  Newall  into  custody  and  conveyed  him  on  the  same  day  to  the 
Queen's  Qaol  of  Newgate,  and  presented  the  warrant  of  commitment 
sod  K  Newall  to  J.  Jonas,  the  keeper  of  the  gaol,  and  requested  him 
as  audi  keeper  to  receive  E.  Newall  into  the  gaol  and  to  detain  him 
there  in  obedience  to  the  warrant.  J.  Jonas,  after  reading  the  warrant, 
refased  to  receive  or  detain  E.  Newall  because  he  had  been  directed  by 
the  gaol  coDQimittee  of  the  Court  of  Aldermen  not  to  receive  any  per- 
sons committed  there  for  non-payment  of  rates,  and  £.  Newall  was  not 
received  into  the  said  gaol  or  detained  there  in  obedience  to  the  warrant. 

The  case  then  stated  the  facts  relating  to  the  House  of  Correction  at 
Coldbath  Fields,  the  House  of  Detention,  Whitecross  Street  Prison  and 
the  Gaol  of  Newgate,  as  in  The  Queen  v.  The  Governor  of  the  Debtors 
Prison  for  London  and  Middlesex,  in  Whitecross  Street 

It  was  contended,  on  behalf  of  the  Crown,  that  the  Queen's  Gaol  of 
Newgate  was  the  common  gaol  of  the  county  of  Middlesex,  and  was  a 
proper  place  for  the  detention  of  E.  Newall,  and  that  the  justices  of 
Middlesex  *acted  legally  in  ordering  him  to  be  received  and  r#Qo-i 
detained  in  that  gaol.  '- 

It  was  oontended,  on  behalf  of  the  defendant,  that  if  the  Gaol  of 
Newgate  was  the  common  gaol  for  the  county  it  had  ceased  to  be  so, 
and  Aat  even  if  it  was  the  common  gaol  it  was  not  the  proper  place  for 
the  detention  of  £•  Newall,  and  that  the  justices  acted  illegally  in  com- 
mitting him  there. 

The  question  for  the  decision  of  the  Court  was,  whether  the  justices 
were  empowwed  lo  order  £.  Newall  to  be  received  and  detained  in  the 
Gaol  of  Newgate. 

The  following  enactments  are  material  to  bath  cases. 

Stat.  52  G.  3,  q.  ccix.,  intituled  ^*  An  Act  for  building  a  new  prison 
in  the  city  of  London,  for  removing  thereto  prisoners  confined  under 
civil  process  in  the  Gaol  of  Newgate  and  the  two  Compters  of  the  said 
city,  and  also  the  prison  of  Ludgate,  and  for  converting  the  building 
DOW  containing  the  said  two  Compters  and  Ludgate  into  a  gaol  for  crimi- 
nals in  the  said  two  Compters,  and  into  a  house  o{  correction  for  the 
said  eity  of  London,"  enacts  as  follows  ;^ 

Sect.  1.     **  Whereas  the  Gaol  of  Newgate  is  not  only  the  common 

Sol,  both  of  and  for  the  city  of  London,  and  of  and  for  the  county  of 
iddlesex,  for  the  oonfinement  of  felons  and  other  oSendera,  but  is  also 
a  prison  for  the  oonfinement  of  other  persons  in  the  custody  of  the 
aheriffii  of  London,  and  of  the  sheriff  of  Middlesex:  .  .  .  •  And 
whereas  the  two  gaols  or  prisons  called  the  Poultry  Compter  and  Gilt- 
Bpar  Street  Compter,  in  the  said  eity  of  London,  have,  by  ancient  cus- 
Xomj  heei^  appiopviated  for  the  confinement  of  prisoners  in  the  custody 
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'^Qoo-i  of  the  sheriffs  of  London,  and  for  certain  ofBces  *for  ^aoBteting 
•J  business  relating  to  the  Sheriffs  Courts,  and  for  keeping  the 
records  and  proceedings  of  the  same  Courts,  and  have  also  been  used 
for  the  custoay  of  persons  committed  for  felony  and  other  offences,  and 
of  persons  apprehended  in  the  night  time,  or  sent  thither  to  be  confined 
for  further  examination,  and  for  other  purposes :  And  whereas  it  is 
desirable  that  prisoners  confined  under  civil  process  should  not  be  con- 
fined in  the  same  gaol  with  prisoners  for  felony  and  other  offences:  And 
whereas  the  prison  of  Ludgate  is  by  ancient  custom  appropriated  for  the 
confinement  of  debtors  in  the  custody  of  the  sherifi  of  London,  who  are 
freemen  of  the  said  city  of  London,  or  clergymen,  proctors,  or  attor- 
neys : And  whereas  great  inconveniences  rave  arisen  from  the  want 

of  an  house  of  correction  in  and  for  the  said  city  of  London :  And 
whereas  the  building  of  a  new  prison  of  a  sufiicient  extent  in  a  commo- 
dious situation,  and  the  removing  thereto  prisoners  confined  under  ciril 
process  in  the  said  gaol  of  Newgate,  prisoners  confined  under  cifil  pro- 
cess in  the  said  two  Compters  and  the  said  prison  of  Ludgate,  and  also 
the  offices  at  the  said  two  Compters,  and  the  records  and  proceedings 
kept  there  as  aforesaid,  and  the  converting  part  of  the  building  nov 
containing  the  said  two  Compters  and  the  said  prison  of  Ludgate  into  a 
gaol  for  tne  confinement  of  prisoners  in  the  said  two  Compters,  confined 
under  criminal  process,  and  the  other  part  thereof  into  a  house  of  cor- 
rection for  the  said  city  of  London,  will  be  of  great  public  utility,"  &c : 
Be  it  enacted,  that  it  shall  be  lawful  for  the  corporation  of  the  dty  of 
London  to  erect  and  build  a  new  prison  to  be  divided  into  four  separate 
and  distinct  parts  or  prisons,  *^  one  of  the  said  parts  or  prisons  for  the 
confinement  of  prisoners  confined  under  civil  process,  in  the  custody  of 
*3831  ^^  sheriff  *of  Middlesex ;  two  other  of  the  said  four  parts  or 
-I  prisons  for  the  said  two  Compters  of  the  city  of  London,  and  for 
the  confinement  of  prisoners  confined  under  civil  process,  in  the  cuBtodj 
of  the  sheriffs  of  London ;  and  the  remaining  or  other  of  the  said  four 
parts  or  prisons  for  the  said  prison  of  Ludgate ;"  &c. 

Sect.  48.  **  When  the  said  new  prison  and  offices  shall  be  erected 
and  built  as  hereinbefore  is  mentioned,  the  said  new  prison  shall  be 
called  ^  The  Debtors  Prison  for  London  and  Middlesex ;'  and  such  one 
of  the  four  parts  or  prisons  into  which  the  said  new  prison  shall  be 
separated  and  divided  as  aforesaid,  as  the  said  Ceurt  of  Mayor  and 
Aldermen  shall  think  proper  for  that  purpose,  shall  and  is  hereby 
declared  to  be  the  prison  for  persons  confined  under  civil  process  in  tbe 
custody  of  the  sheriff  of  Middlesex,  and  shall  be  appropriated  accord- 
ingly ;  and  that  such  two  others  of  the  said  parts  or  prisons,  as  the  said 
Court  of  Mayor  and  Aldermen  shall  think  proper  for  those  purposes, 
shall  and  are  hereby  declared  to  be  the  two  Compters  of  the  city  of 
London,  and  shall  be  appropriated  for  the  custody  of  prisoners  confined 
under  civil  process  in  the  custody  of  the  sheriffii  of  London ;  and  the 
remaining  or  other  part  of  the  said  four  parts  or  prisons  shall  and  is 
hereby  declared  to  be  the  prison  of  Ludgate,  and  shall  be  appropriated 
to  every  use  and  purpose  to  which  the  said  prison  of  Ludgate  is  now 
appropriated  by  law,  usage,  or  prescription ;"  &c. 

Sect.  50.  *^  When  the  said  new  prison  shall  be  made  fit  for  the  recep- 
tion of  prisoners,  the  persons  then  confined  in  the  said  Oaol  of  Newga^ 
the  said  present  two  Compters,  and  the  said  present  prison  of  Ludgate, 
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irho  are  by  this  Aet  directed  to  be  confined  in  the  said  new 
*pri8on,  shall,  at  the  costs  and  charges  of  the  said  major  and  r^ooA 
commonalty  and  citisens,  be  removed  to  such  of  the  said  parts  '- 
or  prisons  to  be  contained  in  the  said  new  prison  as  aforesaid,  as  by 
▼irtae  of  this  Act  shall  be  appropriated  for  their  respective  confinement, 
and  such  removal  shall  not  be  or  be  construed  to  be  an  escape." 

Sect.  62.  ^^  Provided  always,  And  be.  it  farther  enacted,  that  neither 
the  sheriffs  of  London  nor  the  sheriff  of  Middlesex  shall  be  chargeable 
with  any  process  of  detainer  for  debt,  or  other  civil  matter  which  shall 
issae  against  any  prisoner  on  a  charge  of  felony,  or  otherwise  than  by 
dvil  process  in  their  or  his  custody,  unless  an  order  of  the  Court,  or  of 
some  Judge  of  the  Court,  out  of  which  such  process  of  detainer  as 
aforesaid  shall  issue,  shall  be  annexed  to  such  process,  and  shall  be 
delivered  with  the  same  unto  such  sheriffs  or  sheriff.*' 

By  sect.  53,  persons  charged  with  such  process  of  detainer  shall, 
upon  acquittal  or  discharge  from  criminal  process,  be  removed  to  the 
new  prison  within  forty-eight  hours. 

Sect.  56.  *'  From  and  i^ter  such  time  as  the  prisoners  confined  under 
dvil  process  shall  have  been  removed  from  the  said  Gaol  of  Newgate  to 
the  said  new  prison  in  pursuance  of  this  Act,  the  said  Gaol  of  Newgate, 
and  every  part  thereof,  shall  for  ever  thereafter  be  appropriated  exclu- 
sively to  the  confinement  of  such  felons  and  other  prisoners,  liable  to  be 
oonfioed  therein,  as  are  not  by  this  Act  authorized  to  be  confined  in  thtf 
said  new  prison." 

Sect.  57.  ^^  Provided  always  and  be  it  further  enacted,  that  all 
prisoners  by  process  of  contempt  for  not  paving  any  sum  or  sums  of 
money,  or  costs  issuing  out  of  any  Court  of  law,  and  all  prisoners  for 
contempt  of  any  *Court  of  equity  for  not  paying  any  sum  or  r^ooe 
sums  of  money,  or  costs,  ordered  to  be  paid  by  any  decree  or  ■- 
order  of  any  such  Court,  shall  for  the  purposes  of  this  Act  be  con- 
sidered as  prisoners  confined  under  civil  process,  and  shall  be  accord* 
ingly  removed  to  and  confined  in  the  said  new  prison." 

Sect.  58.  ^*  Provided  always  and  be  it  further  enacted,  that  nothing 
in  this  Act  contained  shall  extend  or  be  construed  to  extend  to  infringe, 
defeat,  or  affect  the  power  or  authority  of  any  Court,  Judge,  Justice, 
Commissioners  of  bankrupts,  or  others  to  commit  any  person  or  persons 
whomsoever  to  the  said  Gaol  of  Newgate,  or  to  any  other  gaol  or  prison." 

Stat.  12  &  18  Yict.  c.  14,  s.  2,  enacts,  ^Uhat  hereafter,  when  to  any 
warrant  of  distress  for  the  levying  of  any  sum  or  sums  to  which  any 
person  or  persons  is  or  are  now  or  may  hereafter  be  rated  or  assessed  in 
or  by  any  rate  or  assessment  hereinbefore  mentioned"  [viz.  poor  or 
highway  rate]"  it  shall  be  returned  by  the  constable  or  person  having 
the  execution  of  such  warrant  that  he  could  find  no  goods  or  chattels, 
or  no  sufficient  goods  or  chattels,  whereon  to  levy  such  sum  or  sums, 
together  with  the  costs  of  or  occasioned  by  the  levying  of  the  same," 
it  shall  be  lawful  for  two  justices  of  the  peace,  ^^  if  in  their  discretion 
they  shall  so  think  fit,  to  issue  their  warrant  of  commitment  against 
the  person  with  relation  to  whom  such  return  shall  be  so  made  as  afore- 
said, in  the  form  (D.)  in  the  Schedule  to  this  Act  annexed,  or  in  any 
form  to  the  like  effect,  and  thereby  order  such  person  to  be  imprisoned 
in  the  common  gaol  or  house  of  correction  for  any  time  not  exceeding 
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three  calendar  months,  nniefls  the  earn  or  siims  therein  mentioned  shall 

be  sooner  paid/' 

*d861       *J^<^^^  for  the  prosecntors  in  Reg.  v.  The  Gk)vemor  of  White- 

-I  cross  Street  Prison,  and  for  the  defendant  in  The  Queen  v.  The 
Governor  of  Newgate  Graol  (Poland  with  him  in  die  former  case). — ^The 
Court  havinff  decided  in  B^.  v.  The  Governor  of  The  House  of  Correc- 
tion Coldba&  Fields  (a)  that  the  keeper  of  that  house  of  correction  was 
justified  in  refusing  to  receive  into  his  custody  a  person  committed  for 
non-payment  of  poor-rates,  on  the  ground  that  it  was  not  applicable  to 
that  class  of  prisoners,  the  question  now  is  whether  Newgate  or  White- 
cross  Street  Prison,  is  the  proper  place  of  commitment.  This  commit- 
ment was  under  stat  12  &  13  Vict.  c.  14,  s.  2,  which  authorizes  com- 
mitment to  ^*  the  common  gaol  or  house  of  correction,"  and  Newgate  is 
the  common  gaol  for  the  county  of  Middlesex  and  for  the  city  of 
London,  Bex  v.  Cope,  6  A.  ft  E.  226  (£.  C.  L.  R.  vol.  38),  and  tho-e- 
fore  the  justices  acted  legally  in  committing  to  Whitecross  Street  Prison* 
Stat.  52  G.  3,  c.  ccix.,  created  a  new  gaol ;  and  the  intention  of  the 
Legislature  wss  to  separate  the  two  prisons  of  Newgate  and  Whitecross 
Street,  so  that  die  former  should  be  for  criminal  prisoners  and  the  latter 
for  prisoners  committed  on  civil  process :  it  is  as  if  a  new  wing  had  been 
erected  to  Newgate.  The  recital  that  **  it  is  desirable  that  prison^v 
eonfined  under  civil  process  should  not  be  oonfined  in  the  same  gaol 
with  prisoners  for  felony  and  othw  offences"  is  the  clue  to  the  construc- 
tion of  the  statute.  [He  referred  to  sects.  48, 50, 52, 53,  56.]  It  may 
be  arffued  that  if  all  persons  committed  on  civil  process  were  to  be  sent 
to  Whitecross  Street  Prison  sect.  57  would  be  unnecessary ;  but  the 
answer  is  that  it  is  at  least  doubtful  whether  commitment  for  contempt 
*S871  *^^  commitment  on  civil  process.    In  Ex  parte  Masters,  83  L.  J. 

-I  Q.  B.  146,  Crompton,  J.,  in  the  Bail  Court,  thought«that  a  de- 
faulting collector  of  taxes  diould  be  committed  to  Whitecross  Street 
Prison.  [Crompton,  J. — A  better  solution  than  that  which  I  gave  then 
is  that  sect  58  is  a  proviso  on  sect.  57,  and  preserves  the  power  of  a 
Judge  in  cases  where  the  commitment  is  for  something  in  the  nature  of 
a  crime,  as  for  contempt  of  Court  in  not  giving  evidence,  &c.]  The 
order  of  commitment  in  the  present  case  was  in  uie  nature  of  civil  pro- 
cess: Stevens  v.  Evans,  2  Burr.  1152, 1  W.  Bl.  284;  Underbill  v.  Elli- 
combe,  McCleL  &  Y.  450 ;  Re  Eggington,  2  E.  &  B.  717  (E.  C.  L.  R. 
vol.  75). 

JTeaite,  for  the  defendant  in  The  Queen  v.  The  Governor  of  White- 
cross  Street  Prison,  and  for  the  prosecutors  in  The  Queen  v.  The  Gov- 
ernor of  l^ewgate  Gaol  (Pohmd  with  him  in  the  latter  case). — ^Newgate  is 
the  common  eaol  for  the  county  of  Middlesex  to  which  a  commitment  under 
Stat.  12  Si  13  Vict.  c.  14  should  be  made.  The  warrant  of  commitment, 
the  form  of  which  is  given  in  the  Schedule  (D.),  is  penal  not  civil  pro- 
cess like  the  warrant  of  imprisonment  in  Be  Eggington.  [CooKBURK, 
C.  J. — The  party  there  committed  no  offence  which  either  actually  or 
constructively  was  a  breach  of  the  peace,  and  for  which  an  indictment 
would  lie,  as  Lord  Campbell  said,  p.  729.]  The  only  reason  why  an 
indictment  would  not  lie  for  non-payment  of  poor-rate  is  that  a  sum- 
mary remedy  is  provided  by  stat.  43  EL  e.  2,  s.  4;  if  that  were 
removed  it  would  Ue.    [Blackbuen,  J. — The  argument  for  the  defend- 

(•)  8m  Um  priMdiBg 
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ant  would  go  to  this,  thst  iDdietment  should  be  substituted  in  all  cases  for 
information  by  the  Attorney-General  for  '*'non-payment  of  taxes.]  rmooo 
By  Stat.  52  6,  8.  c.  ccix.  s.  48,  Whitecross  Street  Prison  is  ^  ^^^ 
the  debtors  prison  for  London  and  Middlesex,  not  a  common  gaol  or 
house  of  correction  ;  and  stat.  12  &  13  Vict.  o.  14,  s.  2,  empowers  the> 
justices  to  commit  to  '*  the  common  gaol  or  house  of  correction."  Sect. 
56  of  the  former  statute  does  not  alter  or  affect  the  absolute  duty  or 
right  of  the  justices  to  select  the  prison  to  which  the  defaulter  shall  be 
sent.  [Cbompton,  J. — Stat.  52  G.  8,  c  ccix.,  makes  one  a  common  gaol 
for  debtors,  and  the  other  the  common  gaol  for  criminal  prisoners :  in 
whatever  place  the  sheriffs  keep  prisoners,  that  is  a  common  gaoL 
Blackburn,  J. — ^Where  there  are  two  separate  keepers  you  cannot  order 
the  one  who  has  charge  of  criminal  prisoners  to  receive  into  his  custody 
a  man  committed  un&r  civil  process.]  Sect  58  prohibits  an  interfere 
ence  with  the  powers  of  *^  any  Court,  Judge,  Justice,  Commissioners  of . 
bankrupts  or  others"  to  commit  to  the  gaol  of  Newgate  or  to  any  other 
gaol  or  prison  ;  and  such  power  exists  under  stat.  43  El.  c.  2,  and  12 
ft  18  Vict.  c.  14.  [Cbompton,  J. — Sect.  58  refers  to  a  particular  class 
of  offences,  via.  contempts  committed  before  Justices  or  Commissioners. 
It  is  contrary  to  the  poHcy  of  stat.  52  G.  8,  c«  ccix.,  that  Justices  may 
commit  to  any  prison.] 

MeUUh  (Cfumeyj  recorder  of  London,  and  (7.  T.  Clark  with  him), 
for  the  City  of  London. — It  might  be  argued  that  stats.  4  G.  4,  c.  64, 
and  2  and  8  Vict.  c.  56  only  give  the  county  justices  power  to  make 
orders  as  to  the  classification  of  prisons  where  they  are  under  the  same 
authority  and  supported  by  the  same  funds.  [He  referred  to  sect.  2  of 
stat.  2  &  8  Vict.  c.  56.]  Since  however  the  decision  in  Reg.  v.  The 
Governor  of  the  *House  of  Correction  in  Coldbath  Fields,(a)  r^coog 
in  which  counsel  for  the  city  of  London  could  not  be  heard,  it  I- 
is  not  open  to  argue  that  question ;  nor  is  it  raised  in  the  present  case. 
But  under  stat  52  G.  8,  e.  ccix.,  the  commitment  of  these  defaulters  by 
Middlesex  justices  should  be  to  Whitecross  Street  Prison  and  not  to 
Newgate.  The  word  ^'  Justice"  in  sect.  58  means  a  Justice  sitting 
under  a  commission  at  the  assizes,  and  that  section  is  not  confined  to 
Newgate.  Also  it  relates  to  other  bodies  not  mentioned  in  it,  as  the 
House  of  Commons,  which  has  power  to  commit  to  any  gaol.  [Black- 
BUILN,  J. — The  statute  was  passed  before  the  commitment  of  Sir  F.  Bur* 
detl  to  the  Tower,  and  therefore  that  coiyecture  is  rather  wild.  Cromp- 
TON,  J. — This  Court  has  power  to  commit  to  any  gaol.]  Sect.  58  would 
contradict  sect.  57  if  it  means  that  the  persons  mentioned  in  the»former 
seetion  might  be  oommitted  to  Newgate.  [Cockburn,  C.  J. — It  might 
be  iatended  to  preserve  the  power  of  this  Court  to  commit  to  its  own 
prison.  Blackburn,  J. — The  Lord  Chancellor  used  to  commit  to  the 
Fleet  Prison.  Crompton,  J. — So  did  the  Court  of  Common  PleasJ 
All  persons  confined  in  Newgate  are  in  the  custody  either  of  the  sheriff 
of  Middlesex  or  of  the  sheriffs  of  London.  [Blackburn,  J. — The 
prison  of  the  county  is  the  sheriffs'  prison.] 

Cockburn,  C.  J. — I  am  of  opinion  that  an  order  for  the  commitment 
of  a  person  in  Middlesex  for  non-payment  of  rates  which  he  is  liable  to 
pay  under  a  statute  should  be  to  Whitecross  Street  Prison.  Prior  to 
Btat  62  G«  8,  c.  ccix.,  the  Gaol  of  Newgate,  being,  the  common  gaol  of 

(a)  See  th«  proMdiof  oaM. 
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*8901  ^^^  county  of  Middlesex,  would  have  been  the  ^prison  to  which 
-i  such  a  person  would  properly  be  committed ;  but  that  statute 
practically  divides  the  common  gaol  of  the  county  of  Middlesex  into 
two  departments,  one  for  persons  in  custody  on  civil  process  and  the 
other  for  persons  in  custoay  on  criminal  process.  Then  the  question 
arises  whether  the  class  of  prisoners  to  which  persons  committed  in  de- 
fault of  payment  of  rates  belong  falls  within  the  former  or  the  latter 
category.  I  have  no  doubt  that  such  a  commitment  is  on  civil  process. 
The  statutory  liability  to-  payment  of  rates  is  of  a  civil  nature ;  upon 
non-payment  no  offence  is  committed,  but  process  issues  against  the 
goods  of  the  party,  which  is  an  incident  to  the  recovery  of  a  civil  debt : 
and  in  the  event  of  no  goods  being  found  on  which  distress  or  execu- 
tion can  take  effect,  authority  is  given  to  justices  upon  summons  to 
commit  the  party  to  prison,  not  by  way  of  punishment  for  an  offence 
committed,  but  simply  with  a  view  to  enforce  payment ;  as  is  clearly 
shown  by  the  fact  that  on  payment  of  the  amount  due  the  party  is  enti- 
tled to  immediate  release.  The  true  criterion  is  whether,  if  the  statute 
had  not  provided  the  summary  remedy  for  enforcing  payment  an  indict- 
ment would  have  lain ;  and  I  am  of  opinion  that  it  would  not  The 
commitment  therefore  being  in  the  nature  of  civil  process  should, 
by  virtue  of  stat.  52  G.  S.  c.  ccix.,  be  to  the  civil  and  not  the  criminal 
department  of  the  common  gaol  of  the  county. 

The  only  difficulty  is  created  by  the  57th  and  58th  sections*  I 
think,  however,  that  sect.  57  was  inserted  out  of  superabundant  caution. 
Whereas  the  division  of  prisoners  into  two  classes  had  been  made,  it 
might  have  admitted  of  doubt  whether  contempt  ranged  itself  under 
one  class  or  the  other ;  and  it  was  intended  to  remove  the  possibility  of 
*Sdl1  ^^^^^  ^7  '^'enacting,  in  sect.  57,  that  persons  in  custody  on  pro- 
■J  cess  of  contempt  for  not  paying  any  sum  or  sums  of  money  or 
costs  should  be  considered  as  prisoners  in  custody  under  civil  and  not 
under  criminal  process.  Sect.  58,  which  I  have  considerable  difficulty 
in  understanding  so  as  to  put  a  satisfactory  construction  upon  it,  may 
also  have  been  intended  to  operate  by  way  of  distinction  between  im- 
prisonment under  process  of  contempt  for  non-payment  of  money  or 
costs  and  imprisonment  for  that  kind  of  contempt  in  respect  of  which 
Judges,  Justices,  Commissioners  of  bankrupts  and  others  in  the  admin- 
istration of  justice  have  power  to  commit.  I  am  strongly  inclined  to 
think  that  the  power  to  be  exercised  under  that  section  is  limited  to  the 
latter,  which  is  the  ordinary  kind  of  contempt.  However  that  may  be, 
I  am  of  opinion  that  an  order  to  commit  to'  the  civil  department  of  the 
common  gaol  of  the  county  of  Middlesex,  that  is  to  Whitecross  Street 
Prison,  is  right ;  and  therefore  the  keeper  of  that  prison  is  bound  to 
receive  a  prisoner  under  it. 

My  mind  is  not  quite  free  from  doubt  whether,  in  sect.  58,  the  power 
to  commit  to  Newgate  in  these  cases  is  taken  away. 

Crompton,  J. — I  am  of  opinion  that  the  commitment  in  these  cases 
was  in  the  nature  of  civil  process,  and  according  to  the  true  construc- 
tion of  Stat.  52  G.  8,  c.  ccix.,  there  was  no  power  in  the  justices  to  send 
to  Newgate,  but  they  were  bound  to  send  to  Whitecross  Street  Prison. 
This  is  clearly  process  analogous  to  an  execution  for  debt.  It  is  pro- 
cess on  a  debt.  If  the  party  does  not  pay,  process  goes  against  his 
ijoods,   and  upon  a  return  of  nulla  bona  execution  stricUy  in  the 
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^nature  of  a  capias  ad  satisfaciendam  follows,  bat  to  this  is  r-i^oqo 
ftdded  a  discretion  on  the  part  of  the  justices  not  to  award  it,  ^ 
which  in  the  case  of  poor  persons  unable  to  paj  it  is  desirable  that  they 
should  have ;  but  that  does  not  alter  the  nature  of  the  process.  The 
question  is  whether  the  commitment  is  anything  like  punishment.  I 
think  it  is  no  more  punishment  than  an  ordinary  capias  ad  satisfacien- 
dam :  it  certainly  is  more  in  the  nature  of  civil  process  than  the  process 
in  Re  Eggington,  2  E.  &  B.  717,  which  was  a  warrant  of  imprisonment 
upon  a  conviction  of  a  late  town  clerk  for  not  delivering  accounts,  books, 
ftc,  after  notice. 

That  being  so,  to  which  prison  is  the  party  to  be  committed  ?  The 
main  object  of  the  Legislature  in  stat.  52  O.  8,  c.  ccix.,  was  to  divide 
the  common  gaol  of  Newgate  into  two ;  a  gaol  for  London  and  Middle- 
sex for  criminals,  and  a  gaol  for  the  sheriffs  of  London  and  the  sheriff 
of  Middlesex  in  civil  matters ;  and  the  words  all  through  the  enact- 
ments are  clear  that  no  others  but  criminals,  that  is,  persons  charged 
with  felony  or  misdemeanour,  are  to  be  confined  in  Newgate.  By  sects. 
1  and  48  a  new  prison  is  to  be  built  by  the  Corporation  of  London 
which  is  to  be  the  prison  for  the  confinement  of  persons  under  civil 
process,  one  part  for  persons  in  the  custody  of  the  sheriff  of  Middle- 
sex, two  parts  for  persons  in  the  custody  of  the  sheriffs  of  London, 
and  the  fourth  part  for  persons  in  the  custody  of  the  sheriffs  of  Lon- 
don being  freemen  of  the  city  of  London,  or  clergymen,  proctors,  or 
attorneys,  who  would  have  been  confined  in  the  prison  of  Ludgate ; 
and  sect.  56  enacts  that,  after  the  removal  of  prisoners  confined  under 
civil  process  from  Newgate  to  the  new  prison,  ^Newgate  shall  be  r^cooq 
*'  appropriated  exclusively  to  the  confinement  of  such  felons  and  *- 
other  prisoners,  liable  to  be  confined  therein,  as  are  not  by  this  Act 
authorized  to  be  confined  in  the  said  new  prison."  Then, — as  there 
might  be  a  doubt  whether  attachment  for  non-payment  of  money  ordered 
by  a  Court  to  be  paid  was  civil  process,  because  a  rule  of  Uonrt  for 
payment  of  a  sum  of  money  having  been  drawn  up  and  served  upon  a 
party  the  non-payment  is  by  fiction  a  contempt,  and  an  attachment 
issues  against  him,  though  it  is  in  form  only  a  contempt  and  really  a 
civil  remedy  for  getting  money  paid, — sect.  57  provides  that  all  prison- 
ers by  process  of  such  contempt  shall  be  considered  as  confined  under 
civil  process.  This  is  very  different  from  a  contempt  of  Court  by  one 
of  its  officers  or  any  other ;  they  must  purge  their  contempt  before  they 
are  entitled  to  be  released.  That  kind  of  contempt  would  be  dealt  with 
as  before  the  Act,  and  therefore  sect.  58  is  put  in  unnecessarily  as  I 
think,  because  the  Act  would  not  have  affected  the  power  of  the  Com- 
missioners of  bankrupts  to  commit  a  bankrupt  for  not  answering ;  but 
that  section  comes,  as  the  Lord  Chief  Justice  said,  as  a  proviso  to  sect. 
57,  intimating  that  the  legislature  did  not  mean  to  include  cases  of  con- 
tempt of  a  Court  during  its  sitting,  which  is  a  contempt  of  a  criminal 
nature. 

I  doubt  whether  a  justice,  when  awarding  execution  against  the  person 
as  in  the  cases  before  us,  would  come  within  that  section ;  and  I  am 
inclined  to  think  that  it  is  confined  to  a  real  contempt.  The  word 
*' Justice''  might  mean,  as  Mr.  Mellish  said,  a  Judge  of  a  superior  Court 
sitting  as  a  Court.  The  words  "Court,"  "Judge,"  ana  "Commis- 
sioners of  bankrupts"  point  to  contempts  properly  so  called.     It  wa^ 
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^8941  ^^^  ToaetiXit  to  destroy  the  effect  *of  sect.  56 ;  because,  if  so,  it 
-^  would  extend  to  give  power  to  commit  for  debts  of  any  kind ;  that 
would  destroy  the  distinction,  which  the  Act  intended  to  make,  in  the 
classification  of  prisoners,  between  crime  and  what  is  not  strictly  so,  by 
confining  prisoners  charged  with  crime  and  matters  of  criminal  com- 
plexion to  Newgate,  and  prisoners  for  nonpayment  of  debt  to  Whitecross 
Street  Prison. 

Therefore  I  am  of  opinion  that  the  mandamus  to  the  keeper  of  White- 
cross  Street  Prison  was  right,  and  that  a  mandamus  to  the  keeper  of 
Newgate  would  be  wrong. 

Blackburn,  J. — Stat.  12  b  13  Vict.  c.  14,  s.  2,  gives  the  justices 
power  to  commit  to  the  common  gaol  or  house  of  correction.  The 
regulations  of  the  Quarter  Sessions  for  Middlesex  provided  for  such 
prisoners  being  received  in  the  House  of  Correction:  but  still  they 
might  be  sent  to  the  common  gaol,  and,  if  matters  had  remained  as  be- 
fore Stat.  52  G.  3,  c.  ccix.,  Newgate  would  have  been  a  proper  prison  to 
which  these  persons  might  have  been  sent ;  and,  being  there,  they  would 
have  been  in  the  custody  of  the  sheriff  of  Middlesex.  Then  stat.  62  6. 
3,  c.  ccix.,  is  passed  for  building  a  new  prison  called  Whitecross  Street 
Prison,  and  sect  48  ctnacts  that  one  part  of  that  prison  shall  be  for  per- 
sons confined  under  civil  process  in  tne  custody  of  the  sheriff  of  Middle- 
sex, and  sect.  56  that  Newgate,  and  everv  part  thereof,  shall  be  appro- 
priated exclusively  to  the  confinement  of  ^*  such  felons  and  other  pris- 
oners, liable  to  be  confined  therein,  as  are  not  by  this  Act  authorized  to 
be  confined  in  the  said  new  prison."  So  that  those  who  were  in  the 
custody  of  the  sheriff  of  Middlesex  on  civil  process  would  thenceforth 
*S951  ^  detained  in  the  ^Debtors  Prison  in  Whitecross  Street,  and 
-I  those  who  were  not  in  custody  on  civil  process  would  be  confined 
elsewhere.  "  Civil  process*'  is  not  defined  in  the  Act ;  but  there  can  be 
little  doubt  that  civil  process  is  process  for  enforcing  a  civil  liability  to 
pay  a  sum  of  money  or  costs  as  much  as  that  which  is  for  enforcing  pay- 
ment of  a  debt.  Where  a  person  is  attached  for  contempt  in  nonpay* 
ment  of  a  sum  of  money  or  costs,  and  is  sent  to  prison  for  the  purpose 
of  enforcing  payment,  it  would  be  civil  process :  and  where  a  person  is 
committed  by  way  of  punishment  for  something  in  the  nature  of  a  crime, 
that  is  not  civil  process.  As  Lord  Campbell  said  in  Be  Eggington,  2 
E.  k  B.  717,  725  (E.  C.  L.  B.  vol.  75),  "  Whether  a  commitment  for 
contempt  be  in  the  nature  of  a  criminal  proceeding,  depends  upon  the 
subject-matter  of  the  contempt."  The  Legislature,  having  that  distinc- 
tion in  their  mind,  introduce  the  57th  section  by  way  of  proviso.  It 
was  unnecessary,  because,  without  it,  prisoners  by  process  of  contempt 
for  not  paying  money  or  costs  would  have  been  considered  as  confined 
under  civil  process.  The  Legislature,  however,  thought  it  necessary, 
and  it  does  no  harm.  Sect.  5o  saves  all  powers  of  committing  in  the 
nature  of  punishment.  It  is  a  little  obscure;  but  I  cannot  construe  it 
as  setting  aside  the  previous  provisions  in  the  Act  and  permitting  any 
Court,  Judge,  or  Justice  to  send  persons  under  civil  process  to  Newgate, 
as  if  the  Act  had  not  passed. 

The  only  question,  therefore,  is  whether  the  commitment  in  these 
eases  was  under  civil  process,  and  for  the  reasons  which  I  have  given, 
and  on  the  authority  of  Be  Eggington,  2  E.  &  B.  717,  725  (E.  C.  L.  B, 
voL  75),  I  am  of  opinion  that  it  is  civil  process,  and  the  keeper  of 
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WhitecroBs  Street  Prison  is  bound,  and  *the  keeper  of  Newgate  r^ton^ 
is  not  bound,  to  receive  the  persons  oommitted  to  his  prison.  ^ 

Shbb,  J. — It  is  clear,  for  the  reasons  given  by  the  Lord  Chief  Justice 
and  my  brothers,  that  the  persons  arrested  under  these  warrants  were 
'^  confined  under  civil  process"  within  stat.  52  G.  3,  c.  ccix,  s.  56.  It 
is  also  clear  that  previous  to  that  statute  Newgate  was  the  common  gaol 
of  the  county  of  Middlesex  for  prisoners  whether  under  criminal  or  civil 
process.  But  by  sect.  56  Newgate  is  appropriated  exclusively  to  the 
confinement  of  "such  felons  and  other  prisoners,  liable  to  be  confined 
therein,  as  are  not  by  the  Act  authorized  to  be  confined  in  the  said  new 
prison."  The  persons  authorized  by  the  Act  to  be  confined  in  the  new 
priBon  are  persons  confined  under  civil  process ;  therefore  these  persons 
would  be  properly  confined  in  the  new  prison.  A  difficulty  is  suggested 
as  urising  under  stat.  12  &  13  Vict.  c.  14,  s.  2,  which  authorizes  justices 
to  issue  their  warrant  of  commitment  against  the  person  who  is  a  de- 
faulter in  payment  of  rates,  and  thereby  order  him  to  be  imprisoned 
"in  the  common  gaol  or  bouse  of  correction;"  it  is  said  that  this 
statute,  having  passed  long  after  stat.  52  G.  3,  c.  ccix.,  controls  its  pro- 
visions, and  therefore  it  is  still  open  to  the  justices  to  order  the  commit- 
ment to  the  common  gaol  of  Newsate.  But  stat.  12  &  13  Vict.  c.  14, 
must  be  taken  to  have  been  passed  with  reference  to  the  previous  Acts 
for  the  regulation  of  gaols  and  the  classification  of  prisoners  in  them — 
amongst  others  to  this  local  Act,  and  the  general  Act  4  G.  4,  c.  64 ; 
and  sect.  2  of  stat.  12  &  18  Vict.  c.  14,  may  well  be  read  as  authorizing 
justices  to  order  a  defaulter  in  payment  of  rates  to  be  imprisoned  in 
the  ^common  gaol  or  house  of  correction  appropriated  for  such  r^tggy 
persons  under  the  provisions  of  the  Acts  of  Parliament  in  force  '- 
at  the  time  it  passed.  Therefore  I  am  of  opinion  that  the  Whitecross 
Street  Prison  is  the  proper  gaol  for  persons  committed  under  these 
warrants  and  that  the  commitment  was  properly  made  to  that  prison. 

I  think  also  that  the  gov^nor  of  Newgate  is  not  bound  to  receive  the 
person  committed  to  his  prison. 

Judgment  for  peremptory  mandamus  in  The  Queen  v.  The 

Governor  of  the  Debtors  Prison  in  Whitecross  Street. 
Judgment  for  the  defendant  in  The  Queen  v.  The  Gt>vemor  of 
Newgate. 


The  QUEEN  v.  The  Inhabitants  of  BUCELAND.    Mat/  6. 

Highway.— hidicimmt.^Cosis.^2b  df  26  Viet.  c.  61,  9.  19. 

Uader  The  Highway  Aet,  1862,  25  k  26  Viet.  e.  61,  i.  IV,  the  Court  has  no  power  to  direct 
the  oof  tf  of  an  indictment  for  non-repair  of  a  road,  preferred  hy  the  direction  of  jtiitioes  ag^nafe 
the  inhabitants  of  a  pariih,  to  be  paid  by  them  where  the  Jnry  haTC  found  a  rerdict  of  not 
guilty  on  the  ground  that  the  road  was  a  prirate  road  and  not  a  highway. 

In  Hilary  Term, 

F.  Russell  obtained  a  rule  calling  upon  the  prosecutor  to  show  cause 
why  an  order  made  at  the  October  Quarter  Sessions  in  1864  for  the 
county  of  Kent,  which  had  been  removed  by  certiorari,  should  not  be 
quashed. 

The  ordier  recited  that  at  a  Petty  Sessions  for  the  East  or  Wingham 


897  BEaiNA  v.  BUGRLAND.    B.  T.  1865. 

Division  of  the  lathe  of  St.  Angastine,  in  the  ooanty  of  Kent,  on  the 
17th  March,  1864,  upon  complaint  made  by  E.  P.  Robinson  that  a  cer* 
*S981  ^^^  ^hiffhway,  situate  in  the  parish  of  Backland  in  that  division, 
^  and  within  the  jnrisdiction  of  the  Board  of  waywardens  of  the 
Wingham  Highway  District  (describing  it),  was  out  of  repair,  and  that 
the  parish  of  Buckland  was  liable  to  the  repair  of  the  said  highway, 
whereupon  the  Board  of  waywardens  of  the  Wingham  Highway  District, 
by  P.  C.,  a  member  thereof,  and  G.  G.,  the  waywarden  of  the  pariah  by 
bis  attorney,  voluntarily  appeared  before  the  justices;  and  the  said 
Board  of  waywardens  and  the  parish  waywarden  having  consented  to 
the  hearing  of  the  complaint  by  the  justices  without  summons,  and  the 
waywarden  having  on  behalf  of  the  parish  denied  the  liability  of  the 
parish  to  repair  the  highway,  the  justices  ordered  and  directed  a  bill  of 
indictment  to  be  preferred  at  the  then  next  Quarter  Sessions  by  E.  P. 
Bobinson  against  the  inhabitants  of  the  parish  of  Buckland  for  suffering 
and  permitting  the  highway  to  be  out  of  repair.  And  at  the  Quarter 
Sessions  in  June,  1864,  an  indictment  was  preferred,  to  which  the  de- 
fendants pleaded  Not  guilty,  and  that  two  of  the  parishioners  were  lia- 
ble ratione  tenurse  to  repair  the  part  of  the  highway  so  alleged  to  be  in 
decay,  and  the  jury  found  a  verdict  of  not  guilty,  whereupon  the  Court 
ordered  that  the  costs  of  the  prosecution  of  the  indictment,  amounting 
to  72L  18s.  11(2.,  should  be  paid  by  the  inhabitants  of  the  parish  of 
Buckland. 

It  appeared  from  the  affidavits  in  support  of  the  rule  that  on  the  trial 
of  the  indictment  the  main  question  was  whether  the  road  was  a  public 
highway,  and  that  question  being  left  to  the  jury  they  found  a  verdict 
for  the  defendants  on  the  issue  raised  by  the  plea  of  not  guilty,  on  the 
ground  that  in  their  opinion  the  road  was  a  private  road  and  not  a 
highway. 

*S991  *^^^^  ^^  &  23  ^i<^^-  ^'  ^h  B«  Id*  enacts.  *^  When,  on  the  hear- 
^  ing  of  any  such  summons  respecting  the  repair  of  any  highway, 
the  liability  to  repair  is  denied  by  the  waywarden  on  behalf  of  his  parish, 
or  by  any  party  charged  therewith,  the  justices  shall  direct  a  bill  of  in- 
dictment to  be  preferred,  be. ;  and  the  costs  of  such  prosecution  shall 
be  paid  by  such  party  to  the  proceedings  as  the  Court  before  whom  the 
case  is  tried  shall  direct,  and  if  directed  to  be  paid  by  the  parish  shall 
be  deemed  to  be  expenses  incurred  by  such  parish  in  keeping  its  high- 
ways in  repair,  and  shall  be  paid  accordingly." 

Barrow  and  Biran  showed  cause. — The  question  is  whether,  under 
The  Highway  Act,  1862,  25  k  26  Vict.  c.  61,  s.  19,  the  Quarter  Ses- 
sions have  not  jurisdiction  to  make  an  order  for  the  costs  of  the  prosecu- 
tion of  an  indictment  directed  by  justices  to  be  preferred  although  the 
road  has  been  found  by  a  jury  not  to  be  a  highway.  It  is  true  that  ac- 
cording to  the  decisions  that  power  did  not  exist  under  stat.  5  &  6  W.  4, 
c.  50,  8.  95 :  Beg.  v.  The  Inhabitants  of  Chedworth,  9  C.  &  P.  285 
(K  G.  L.  B.  vol.  88),  Beg.  v.  The  Inhabitants  of  Heanor,  6  Q.  B.  745 
(E.  C.  L.  B.  vol.  51) ;  but  the  language  of  stat.  25  k  26  Vict.  c.  61,  a.  19, 
is  diffisrent ;  and  it  gets  rid  of  the  injustice  of  the  prosecutor  having  the 
costs  of  the  prosecution  out  of  the  highway-rate  even  where  the  indict- 
ment is  preierred  against  an  individual.  [Cogkbubn,  G.  J. — It  only 
gives  the  Court  a  discretion  as  to  the  party  by  whom  the  costs  of  the 
prosecution  shall  be  paid.]    The  cost  of  deciding  whether  a  road  is  a  . 
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highway  or  not,  which  is  a  matter  of  public  interest,  should  come  out  of 
the  highway-rate*  rThey  also  referred  to  '^'Beg.  v.  The  Justices  r±Ai\f\ 
of  Surrey,  1  B.  C.  C.  70,  21  L.  J.  M.  C.  195,  16  Jur.  641 ;  Reg.  L  *"" 
V.  Amould,  8  £.  &  B.  550  (£.  G.  L.  R.  vol.  92) ;  Ex  parte  Bartlett, 
8  E.  &  E.  253  (E.  C.  L.  R.  vol.  107) ;  Reg.  v.  Johnson,  34  L.  J.  M. 
C.  850 

JP.  MusieU  {F.  Jtf.  White  with  him),  in  support  of  the  rule. — Under 
both  statutes  the  jurisdiction  to  order  costs  involves  the  question  whether 
the  road  indicted  is  a  highway ;  and  the  jury  have  found  that  this  road 
is  not  a  highway.  Reg.  v.  The  Inhabitants  of  Heanor,  6  Q.  B.  745  (E. 
C.  L.  R.  vol.  51),  was  upheld  in  Reg.  v.  Arnould,  8  E.  &  B.  550,  556 
(E.  C.  L.  R.  vol.  92).     [He  was  then  stopped.] 

CocKBUBN,  G.  J. — Stat.  25  &  26  Vict.  c.  61,  s.  19,  leaves  the  matter 
where  it  was  before.  The  language  of  sect.  95  of  stat.  5  &  6  W.  4, 
c.  50,  and  sect  19  of  stat.  25  k  26  Vict.  c.  61,  is  substantially  the 
same ;  the  only  change  is  in  sect.  18  of  the  new  statute  from  sect.  94  of 
the  former,  relative  to  the  mode  of  proceeding  when  a  road  is  out  of 
repair.  The  justices  pursue  exactly  the  same  course  under  the  new  as 
under  the  old  statute.  It  is  to  be  regretted  that  the  Legislature  did  not, 
in  passing  the  recent  statute,  take  the  opportunity  of  putting  this  doubt* 
ful  and  difficult  matter  at  rest.  We  are  bound  by  the  decisions  which 
establish  that  the  costs  of  the  prosecution  are  not  to  be  paid  out  of  the 

Earish  highway-rate  where  it  turns  out  that  the  alleged  highway  is  not  a 
ighway. 
Shbs,  J.,  concurred.  Rule  absolute. 


*The  QUEEN  v.  The  HASTINGS  Local  Board  of     r*^ni 

Health.    May  8.  L  *"^ 

Load  Board, — Compulsory  power  of  taking  land. — PirovMondl  order  of  Secretary 
of  Staie.-- Local  Government  Ad,  1858, 21  ds  22  Vid.  c.  98,  s.  Ib.^Lands  Clauses 
Consolidation  Act,  1845,  8  <&  9  Vict.  c.  18. 

By  Tb«  LoMl  OoTernmenl  Ael,  1868,  21  k  22  Viei.  o.  98,  i.  76,  the  SeenUry  of  SUte,  npon 
petition  of  the  Loeal  Board  of  Health  and  after  inquiry,  may  by  proTitional  order  empower 
that  Board  to  put  in  foree  with  reference  to  the  land  referred  to  in  the  order  the  powers  of  The 
Lands  Clanees  Coneolidation  Aet,  1845,  8  A  9  Viei.  c.  18,  with  revpeot  to  porch ase  and  taking 
of  land  otherwise  than  by  agreement ;  but  the  proTiiional  order  lo  made  ehall  be  of  no  ralidity 
nnlesi  it  has  been  oonfirmed  by  Act  of  Parliament ;  and  it  shall  be  lawful  for  the  Seeretary 
of  State,  as  soon  as  oonreniently  may  be,  to  obtain  suoh  oonftrmation,  and  the  Act  oonfirmiag 
snob  order  shall  be  deemed  to  be  a  pnblie  general  Act.  Held,  that  such  order  ooald  not  be 
remored  by  certiorari  in  order  to  be  quashed. 

Ik  Hilary  Term,  WilU  obtained  a  rule  calling  upon  the  Hastings 
Local  Board  of  Health  to  show  cause  why  a  writ  of  certiorari  should 
not  issue,  to  remove  into  this  Court  in  order  to  be  quashed,  a  provi- 
sional order  of  the  Secretary  of  State,  and  all  proceedings  connected 
therewith,  empowering  the  Hastings  Local  Board  of  Health  to  put  in 
force  the  powers  of  The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict.  c.  18,  with  respect  to  the  purchase  of  land  otherwise  than  bj 
agreement,  as  to  certain  lands  of  the  applicant,  Charles  Hay  Frewen, 
as  having  been  made  without  jurisdiction :  first,  because  made  for  pur- 
poses not  authorized  by  the  Act ;  secondly,  because  made  as  to  lands 
which  were  not  sufficiently  or  properly  defined,  and  the  description  and 
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quantities  of  which  in  the  order  mentioned  agreed  neither  with  those 
mentioned  in  the  adTertisements,  nor  with  those  mentioned  in  the  notice 
to  the  applicant. 

The  Public  Health  Act,  1848,  11  &;  12  Vict.  c.  68,  was  in  force  in 
the  borough  of  Hastings  at  the  time  of  the  passing  of  The  Local  Govern- 

"^4021  °^^°^  '^^^'  ^^^^'  *^^  ^  ^^  ^'^^*  ^'  ^^'  ^^^  coDsequentlj  by  sect.  5 
J  of  the  latter  Act,  that  Act,  which  by  sect.  4  was  to  be  construed 
together  with  and  be  deemed  to  form  part  of  The  Public  Health  Act, 
1848,  took  effect  in  the  borough.  The  Local  Board,  for  the  purpose  of 
widening  and  otherwise  improving  a  road  in  the  borough  passing 
through  land  of  the  applicant  on  both  sides  of  it,  took  all  tne  prelimi- 
nary steps  required  by  sect.  75  of  The  Local  Government  Act,  1858, 
21  &;  22  Yict^  c.  98,  before  putting  in  force  the  powers  of  The  Lands 
Glauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  with  respect  to  the 
purchase  and  taking  of  land  otherwise  than  by  agreement.  They  then 
presented  their  petition  to  Sir  Greorge  Grey,  one  of  the  principal 
Secretaries  of  State,  praying  that  they  might  with  reference  to  the 
land  of  the  applicant  therein  mentioned  be  allowed  to  put  in  force 
the  powers  of  The  Lands  Glauses  Gonsolidation  Act,  1845,  with  respect 
to  Uie  purchase  and  taking  of  land  otherwise  than  by  agreemen^ 
Thereupon  the  Secretary  of  State  appointed  a  government  inspector 
under  the  Local  Government  Act,  to  institute  an  inquiry  as  to  the  pro- 
*priety  of  assenting  to  the  prayer  of  the  petition,  who,  on  the  20th  May, 
1864,  held  the  inquiry  at  the  Town  Hall,  Hastings,  and  having  received 
evidence  as  to  the  state  of  the  road  and  visited  the  locality,  reported 
that,  if  the  road  were  widened  and  improved  as  suggested  by  the  plans 
and  sections  submitted  at  the  inquiry,  it  would  be  a  great  advantage  to 
the  borough.  The  Secretary  of  State  thereupon  made  the  provisional 
order  in  question ;  but  an  Act  of  Parliament  confirming  the  order  had 
not  yet  been  obtained. 

The  Public  Health  Act,  1848,  11  k  12  Vict.  c.  68,  s.  78,  enacts 
^AQo-}  '*  ^^^^  ^^®  Local  Board  may,  by  agreement,  *purchase  any  prem- 
«  ^  ises  for  the  purpose  of  widening,  opening,  enlarging,  or  other- 
wise improving  any  street.  And  by  the  interpretation  clause,  sect.  2,  the 
word  ^*  street"  applies  to  any  highway  not  being  a  turnpike  road. 

The  Local  Government  Act,  1858,  21  k  22  Vict  c.  98,  s.  75,  repeals 
so  much  of  sect.  84  of  The  Public  Health  Act,  1848,  as  relates  to  the 
incorporation  of  The  Lands  Glauses  Gonsolidation  Act,  1845,  and 
enacts  regulations  to  be  observed  with  respect  to  the  purchase  of  land 
by  Local^oards ;  viz.  '^(1)  The  Lands  Glauses  Gonsolidation  Act,  1845, 
shall  be  incorporated  with  this  Act,  except,  &c."  Then  follow  provi- 
sions as  to  the  steps  to  be  taken  by  the  Local  Board  before  putting  in 
force  any  of  the  powers  of  the  Lands  Glauses  Gonsolidation  Act,  1845, 
with  respect  to  tne  purchase  and  taking  of  land  *'  otherwise  than  by 
agreement :"  upon  compliance  with  which  the  Local  Board  may  (3.) 
petition  the  Secretary  of  State  that  they  may  be  allowed  to  put  in  force 
the  powers  of  The  Lands  Glauses  Gonsolidation  Act,  1845,  with  respect 
to  the  purchase  and  taking  of  land  otherwise  than  by  agreement.  And 
'^  (4.)  Upon  the  receipt  of  such  petition,  and  upon  due  proof  of  the 
proper  advertisements  having  been  published  and  notices  served,  the 
Secretary  of  State  shall  take  suph  petition  into  consideration,  and  msy 
either  dismiss  the  same,  or  direct  an  inquiry  in  the  district  in  which  the 
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land  18  situate,  or  otherwise  inquire  as  to  the  propriety  of  assenting  to 
the  prayer  of  such  petition ;  but  until  such  inquiry  has  been  made  in 
the  district,  after  such  notice  as  may  be  directed  by  the  Secretary  of 
State,  no  provisional  order  shall  be  made  affecting  any  land,  without 
the  consent  of  the  owners,  lessees,  and  occupiers  thereof."  *^  (5.)  After 
the  completion  of  the  inquiry  as  last  aforesaid,  the  Secretary  or  State 
may,  by  ^provisional  order,  empower  the  Local  Board  to  put  in  r^^n^ 
force  with  reference  to  the  land  referred  to  in  such  order  the  ■- 
powers  of  the  said  Lands  Clauses  Consolidation  Act  with  respect  to 
the  purchtoe  and  taking  of  land  otherwise  than  by  agreement,  or  any 
of  them,  and  either  absolutely  or  with  such  conditiohs  and  modifications 
IS  he  may  think  fit,  and  it  shall  be  the  duty  of  the  Local  Board  to  serve 
a  copy  of  any  order  so  made  in  the  manner  and  upon  the  person  in 
whicn  and  upon  whom  notices  in  respect  of  such  lana  are  hereinbefore 
required  to  be  served."  **  (6.)  No  provisional  order  so  made  shall  be  of 
any  validity  unless  the  same  has  been  confirmed  by  Act  of  Parliament, 
and  it  shall  be  lawful  for  the  Secretary  of  State  as  soon  as  conveniently 
may  be  to  obtain  such  confirmation,  and  the  Act  confirming  such  order 
shall  be  deemed  to  be  a  Public  General  Act  of  Parliament/' 

Lash  {Joseph  Brown  with  him),  showed  cause. — By  The  Local  Grov- 
emment  Act,  1858,  21  &  22  Vict.  c.  98,  s.  75  (6),  the  provisional  order 
is  not  of  any  validity  unless  confirmed  by  Act  of  Parliament;  and 
therefore  a  certiorari  will  not  lie  to  remove  it.  [FUldj  contrft. — By  s. 
81,  *^  all  orders  made  bv  one  of  Her  Majesty's  principal  Secretaries  of 
State  in  pursuance  of  this  Act  shall  be  binding  and  conclusive  in  respect 
of  the  matters  to  which  they  refer."]  That  section  applies  to  orders 
which  do  not  require  to  be  confirmed  oy  Act  of  Parliament.  [Mbllor, 
J. — Sect.  81  cannot  refer  to  such  an  order  as  this.]  Sect.  77  (6)  pro* 
Tides  a  course  of  proceeding  for  persons  who  are  discontented  with  the 
provisional  order :  upon  petition  to  either  House  in  the  progress  through 
Parliament  of  the  bill  confirming  the  provisional  order,  the  bill  may  be 
referred  to  a  select  committee,  and  the  ^petitioner  may  appear  r^t^nc 
and  oppose  it.  Orders  of  the  Poor  Law  Board  have  force  of  ^  . 
thonselves  and  therefore  a  certiorari  to  remove  them  is  given  by  stat. 
4  &  5  W.  4,  0.  76,  s.  105.    [He  was  then  stopped.] 

Field  and  WiUsy  in  support  of  the  rule. — The  provisional  order  does 
not  go  before  either  House  of  Parliament  as  a  private  bill,  but  converts 
the  bill  brought  in  to  confirm  it  into  a  public  bill.  The  order  would  be 
aasumed  by  Parliament  to  be  good  and  valid;  for  it  was  not  intended 
that  an  invalid  order  should  have  the  effect  of  bringing  in  a  bill.  An 
abase  of  their  powers  by  the  Local  Board  might  be  urged  before  a  select 
committee,  though  it  would  be  no  ground  for  a  certiorari.  fBLACEBURN, 
J.— The  effect  of  sects.  75  &  77  of  stat.  21  &  22  Vict.  c.  98,  is  that  if 
there  is  no  petition  against  the*  bill  the  necessity  of  proving  a  case  on 
the  part  of  the  promoters  is  dispensed  with,  but  if  a  petition  is  pre- 
sented against  it  the  House  refers  it  to  a  select  committee,  and  if  it  is 
passed  by  the  committee  it  becomes  a  public  bill.]  The  making  of  the 
provisional  order  by  the  Secretary  of  State  is  a  judicial  act.  [Cock- 
burn,  C.  J. — The  Legislature  might  pass  an  Act  confirming  the  provi- 
sional order  notwithstanding  we  had  set  it  aside.  The  order  of  the  Sec- 
retary of  State  does  not  decide  anything :  he  is  in  the  position  of  the 
B.  k  8.,  VOL.  VI. — 15 
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standing  order  committee :  his  order  is  equivalent  to  a  report  of  that 
committee,  over  which  we  have  no  control.] 

GocKBURN,  C.  J. — The  inquiry  instituted  by  the  Secretary  of  State 
is  intended  to  supersede  the  expensive  proceedings  preliminary  to  the 
passing  of  a  private  bill,  where  it  is  not  fit  that  so  extravagant  an  outlaj 
*4061  ^^^^^^^^  ^^  incurred.  The  object  of  that  inquiry  is  to  guide  the 
•^  Legislature  in  determining  whether  the  proposed  measure  shoald 
pass  into  a  law.  The  provisional  order  has  no  effect  until  It  is  converted 
into  law.  Therefore  we  should  usurp  functions  which  do  not  belong  to 
us  if  we  stepped  in  between  the  provisional  order  and  the  exercise  of 
the  parliamentary  will :  it  would  be  beyond  our  proper  scope  of  action 
to  quash  that  order. 

Blackburn,  J. — Stat.  21  &  22  Vict.  c.  98,  s.  75,  gives  great  power 
to  the  Secretary  of  State ;  and  it  substitutes  an  inquiry  before  him  for 
an  inquiry  before  a  committee  of  either  house.  The  enactments  in  sect. 
75  (6)  and  sect.  77  (6^  are  express  that  a  provisional  order  shall  not 
have  any  validity  until  confirmed  by  Act  of  Parliament.  If  an  order 
were  made  in  a  case  where  the  Secretary  of  State  had  no  jurisdiction  to 
make  it,  the  select  committee  to  which  upon  petition  the  bill  confirming 
it  had  been  referred  would  throw  out  the  bill ;  but  the  order  is  not  a 
judicial  one,  such  as  to  justify  the  Court  in  removing  it ;  and  if  the 
Secretary  of  State  in  making  an  order  has  overstepped  his  authoritj, 
there  is  nothing  in  the  Act  to  give  this  Court  authority  to  quash  it. 

Mellob,  J. — It  is  clear  we  nave  no  authority  to  interfere.  With  a 
view  to  economize  the  expenses  of  obtaining  an  Act  of  Parliament  in 
such  cases,  the  Legislature  has  provided  that  the  precautions  which  are 
usually  exercised  in  select  committees  upon  private  bills  should  be  exer- 
cised by  the  Secretary  of  State.  We  must  take  care  that  we  do  not  do 
any  act  to  prevent  the  Secretary  of  State  from  exercising  a  power 
which  the  Legislature  has  reserved  to  him.  Rule  discharged. 


♦iinTl  *The  QUEEN,  on  the  Prosecution  of  The  Mayor,  Aldermen 
*"' J       and  Burgesses  of  SOUTHAMPTON,  v.  The  Commissioners 
of  the  Port  of  SOUTHAMPTON.    May  11. 

Momdamus* — Nominal  prosecutor, — Indemnity  for  costs, — Increase  of  amount. 

On  an  appliefttion  by  ratepayers  of  the  borongb  of  8.  for  a  mandamni  to  tbe  Corporatioa 
of  6.  to  obtain  payment  of  moneys  doe  to  tbem  under  oertain  local  Acts,  the  mle  was  disebargtd 
upon  the  terms  that  the  applicants  should  be  at  liberty  to  take  legal  proceedings  in  the  aaaM 
of  the  Corporation,  on  giving  them  an  indemnity  to  the  satisfaction  of  the  coroner  and  attorney 
of  the  Court,  who  fixed  the  amount  at  200^  A  mandamus  baring  issued  accordingly  on  tbe 
prosecution  of  tbe  Corporation,  and  Judgment  baring  been  giren  for  the  Crown,  which  vu 
rereried  in  the  Bzehequer  Chamber,  and  a  writ  of  error  to  the  House  of  Lords  being  peadiog, 
and  the  expenses  of  the  mandamus  haTing  exceeded  200^,  the  Court  made  a  rule  absolnte  to 
inorease  the  security  to  snob  sum  as  the  coroner  and  attorney  of  the  Court  should  tbiok 
reasonable. 

In  this  Term,  Bullar  obtained  a  rule  calling  upon  J.  W.  Deal  the 
younger,  J.  Hill  and  J.  T.  Tucker,  and  the  Commissioners  appointed  in 
pursuance  and  acting  in  execution  of  certain  Acts  for  improving  the 
|>ort  of  the  town  of  Southampton,  to  show  cause  why  the  indemnity 
referred  to  in  the  rule  of  this  Court  of  the  26th  May,  1869,  should  not 
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be  increaaed  to  an  amount  reasonably  sufficient  to  cover  the  expenses 
as  to  which  that  indemnity  was  given,  and  the  matter  referred  to  the 
coroner  and  attorney  of  this  Conrt  for  that  purpose. 

In  Trinity  Term,  1859,  an  application  was  made  on  behalf  of  J.  W. 
Deal  the  younger  aiid  J.  Hill  and  J.  T.  Tucker,  three  ratepayers  of  the 
borough  of  Southampton,  to  this  Court,  calling  upon  the  mayor,  alder- 
men and  burgesses  of  that  borough  to  show  cause  why  a  writ  of  man- 
damns  should  not  issue  directed  to  the  Corporation,  ^command-  r^ie  4  no 
ing  them  to  obtain  payment  of  all  moneys  due  and  payable  to  ^ 
them  under  the  provisions  of  certain  local  statutes  in  that  behalf.  The 
object  of  this  rule  was  to  procure  the  Corporation  to  compel  the  defend- 
ants, the  Commissioners  of  the  port  of  Southampton,  to  sue  The  South- 
ampton Dock  Company  for  the  recovery  of  certain  moneys  in  which  as 
it  was  alleged  the  Corporation  were  interested  to  the  extent  of  one- 
fifth. 

That  rule  was  discharged  on  the  26th  May,  1859,  upon  the  following 
terms : — *^  The  applicants  to  be  at  liberty  to  take  any  legal  proceedings 
which  they  may  ne  advised  against  the  said  Commissioners  in  the  name 
of  the  said  Corporation  on  giving  to  them  an  indemnitv  to  the  satisfaction 
of  the  coroner  and  attorney  of  this  Court,  the  said  Corporation  giving 
all  reasonable  facility." 

In  pursuance  of  that  rule  the  London  agent  of  the  town  clerk  of 
Southampton  and  the  ftg^nt  of  the  ratepayers,  attended  on  behalf  of 
the  Corporation,  before  William  Samuel  Jones,  Esq.,  the  then  coroner 
and  attorney  of  this  Court,  and  a  discussion  arose  as  to  the  amount  for 
which  security  should  be  given.  The  London  agent  of  the  town  clerk 
called  attention  to  the  peculiar  position  of  the  parties  and  to  the  nature 
of  the  litigation,  and  contended  that  as  the  proceedings  might  become 
very  costly  security  to  a  larger  amount  than  usual  should  be  ordered. 
But  the  coroner  and  attorney  said  that  the  largest  sum  he  had  fixed  as 
security  for  costs  was  200{.,  and  declined  to  grant  any  indemnity  to  a 
greater  amount,  and  then  made  an  order  that  the  applicants  should  give 
security  to  his  satisfaction  in  the  sum  of  200{.,  by  two  sufficient  securi- 
ties jointly  and  severally.  Pursuant  to  that  order  a  bond  of  indemnity 
was  executed  by  J.  W.  Deal  the  younger  and  J.  Hill  on  the  14th  July, 
1859. 

^Afterwards  a  mandamus  was  issued  in  the  name  of  the  rn^AQQ 
Corporation  as  prosecutors,  but  in  fact  at  the  instance  of  the  '- 
applicants,  against  the  Commissioners  of  the  port  of  Southampton,  com- 
manding them  that  they  should  forthwith  take  the  necessary  and  legal 
measures  and  proceedings  for  obtaining  and  recovering  payment  to  them 
by  and  from  The  Southampton  Dock  Company  of  certain  moneys 
amounting  to  3000{.  and  upwards,  and  should  pay  over  one-fifth  part 
thereof  (with  certain  exceptions)  to  the  Corporation.  To  that  writ  the 
Commissioners  made  a  return,  to  which  the  Corporation  demurred,  and 
also  pleaded  pleas  traversing  certain  matters  in  the  return ;  to  which 
pleas  the  Commissioners  im>  demurred,  and  issue  was  joined  on  the 
demurrers  and  pleas. 

The  demurrers  were  argued  in  Easter  Term,  1861,  when  judgment 
was  given  for  the  Crown,  the  Lord>  Chief  Justice  dissenting:  see  1  B. 
4  S.  6  (E.  C.  L.  R.  vol.  101). 

Afterwards  the  issues  in  fact  w«re  tried  at  the  Assizes  for  the  county 
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of  Soathampton,  and  found  for  the  prosecutors,  and  farther  proceed- 
ings were  taken  so  that  judgment  on  the  whole  record  was  given  for  the 
Crown. 

The  defendants  brought  a  writ  of  error  upon  that  judgment,  and  the 
Exchequer  Chamber  reversed  it.     See  ante,  p.  825. 

From  that  judgment  of  the  Exchequer  Chamber  the  ^plicants,  in 
the  name  of  the  Corporation  as  nominal  prosecutors,  appealed  by  writ 
of  error  to  the  House  of  Lords,  which  appeal  is  now  pending. 

On  the  22d  and  24th  April,  1865,  application  was  made  on  behalf  of 
the  Corporation  to  the  officers  of  the  Crown  Office  for  an  appointment 
to  attend  before  the  coroner  and  attorney,  to  hear  and  consider  an  ap- 
plication proposed  to  be  made  to  him  on  behalf  of  the  Corporation  to 
^4101  ^'^^^^^^  ^^^  security  which  had  been  given  by  the  ^ratepayers, 
-'  but  such  appointment  was  refused  on  the  ground  that  the  coroner 
and  attorney  had  no  power  to  entertain  such  an  application.  On  the 
2d  May,  a  summons  to  the  same  effect  as  the  present  rule  was  heard 
before  Crompton,  J.,  who  declined  to  make  any  order. 

The  affidavit  of  the  London  agent  to  the  town  clerk  of  Southampton 
stated  that  the  costs  of  the  Corporation  as  prosecutors  of  the  writ  of 
mandamus  were  greatly  in  excess  o{  2002.,  and  the  bond  of  indemnity 
was  insufficient  for  the  purpose  for  which  it  was  intended ;  and  unless 
the  indemnity  mentioned  in  the  rule  of  Court  dated  the  26th  May,  1859, 
was  increased  to  an  adequate  sum  to  meet  the  expenses  to  be  incurred 
in  the  appeal  to  the  House  of  Lords  the  Corporation  would  be  without 
remedy,  and  would  have  to  pay  the  costs  in  excess  of  the  2002.  out  of 
their  corporate  funds. 

Archibald  {MelUsh  with  him)  showed  cause. — The  practice  in  the 
Crown  Office,  though  there  is  no  authori^  for  it,  is  not  to  fix  a  higher 
sum  than  200/. 

Bullavj  in  support  of  the  rule,  was  not  called  upon. 

The  Court  (consisting  of  Blackburn,  Mbllor  and  Sheb,  JJ.)  said 
that  it  was  reasonable  that  when  the  litigation  was  prolonged  the  party 
who  originated  it  should  enter  into  fresh  security ;  and  it  would  be  bur- 
densome on  him  that  he  should  in  the  first  instance  be  called  upon  to 
enter  into  a  security  to  cover  all  possible  expenses. 

Rule  absolute. 


♦411]  *FISHER  V.  MARSH.    May  11. 

Use  and  occupation, — Contract  with  auctioneer. 

In  an  action  for  the  hire  of  land,  let  by  the  plaintiff  to  the  defendant,  it  appeared  that,  bj 
permisf  ion  of  the  Corporation  of  0.  and  a  eommittee  of  Icemen,  racea  were  held  nnnvally  on 
P.  M.  Common,  the  fee  of  which  was  in  the  Corporation,  and  on  which  the  fireemen  had  a  right 
of  depasturing  cattle,  and  a  committee,  under  whose  management  the  races  ware,  erected  a 
temporary  grand  stand,  and  caused  the  land  adjoining  to  it  and  part  of  the  race  course  to  be 
lot  by  public  auction  for  the  erection  of  booths,  stalls,  Ac.  In  1864  the  plaintiff,  who  was 
employed  by  the  race  committee,  issued  handbills  announcing  that  "  the  ground  for  booths, 
stalls,  Ac,  will  be  let  by  auction  by  Mr.  J.  F.  on,  ke."  The  oonditioiie  for  sale  were  headed 
**  Conditions  for  letting  standings  for  booths,  Ae.,  on  P.  M.  during  the  races.  By  Mr.  J.  F." 
xAt  the  auction  the  defendant  was  declared  the  taker  of  one  of  the  lots,  and  he  took  possession 
of  and  occupied  it  during  the  races.    Held, 

1.  Per  Blackburn  and  Mellor,  JJ.,  Shoe,  J.,  d<ibildAti^  that  there  was  eridenee  of  a  contract 
by  the  defendant  with  the  plaintiff  personally. 

S.  That  an  action  for  use  and  ocoapation  wa«.malq|»iiiM»1a 
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Dbclabation  for  the  hire  of  land,  bj  the  plaintiff  let  to  hire  to  the 
defendant. 

Plea.     Never  indebted.     Issue. 

On  the  trial,  before  Shee,  J.,  at  the  Sittings  in  London  after  Michael- 
mas Term,  1864,  it  appeared  that  the  action  was  brought  to  recover 
272.  the  price  at  which  a  plot  of  ground  on  Port  Meadow  at  Oxford  was 
taken  by  the  defendant,  on  a  letting  by  auction  by  the  plaintiff  on  the 
occasion  of  the  Oxford  Races  in  August,  1864. 

Port  Meadow  is  a  large  common,  the  fee  of  which  was  assumed  to  be 
in  the  corporation  of  the  city  of  Oxford,  and  upon  which  the  freeman 
of  the  city  have  a  ri^t  of  depasturing  cattle.  The  common  is  managed 
by  a  member  of  the  Corporation,  appointed  annually  sheriff  of  the  city 
and  conservator  of  Port  Meadow,  and  a  committee  of  freemen  called 
the  Port  Meadow  Committee. 

*The  Oxford  Races  are  under  the  management  of  a  race  com-  r^cA^o 
mittee,  some  of  them  being  members  of  the  Corporation  and  ^  ^ 
others  members  of  the  Port  Meadow  Committee.  The  race  committee 
have  been  in  the  habit  of  applying  to  the  Corporation  and  to  the  Port 
Meadow  Committee  for  permission  to  hold  the  races  on  a  part  of  the 
Port  Meadow,  and  having  obtained  such  permission  erect  a  temporary 
grand  stand,  and  cause  the  land  adjoining  to  it  and  part  of  the  race 
course  to  be  let  by  public  auction  for  the  erection  of  booths,  stalls,  &c. 
That  permission  was  obtained  in  1864. 

The  plaintiff  had  for  several  vears  been  employed  by  the  race  com- 
mittee to  let  by  auction  the  land  for  the  erection  of  the  booths,  and  was 
so  employed  in  1864.  The  following  is  a  copy  of  one  of  the  handbills 
issued. 

**  Oxford  Races.  Thursday  and  Friday,  August  18th  and  19th,  1864. 
The  ground  for  booths,  stalls,  &c.,  will  be  let  by  auction,  by  Mr.  J. 
Fisher,  on  Monday  next,  August  16th,  on  Port  Meadow,  at  eleven 
o'elock,"  &c.  The  conditions  of  letting  were  headed  : — *^  Conditions 
for  letting  standings  for  booths,  &c.,  on  rort  Meadow  during  the  races, 
1864.  By  Mr.  John  Fisher,  Aurast  15th,  1864."  The  following  are 
material : — '^  1st.  The  highest  bidder  is  to  be  the  taker,  but  if  any  dis- 
pute arise  the  lot  to  be  put  up  again,  and  the  auctioneer's  decision  in 
all  eases  shall  be  final."  ^*  5th.  The  ground  will  be  let  at  per  foot 
frontage  commencing  near  the  grand  stand ;  and  the  taker  shall,  imme- 
diately the  lot  is  knocked  down,  give  the  number  of  feet  required,  and 
pay  for  the  same  immediately  after  the  letting."  '^  6th.  The  takers  of 
the  respective  lots  to  fill  in  all  the  holes  and  make  good  any  damaee 
done  to  the  ground,  and  to  get  cleared  away  by  Saturday  next."  At 
the  auction  the  defendant  was  '^'declared  the  taker  of.  lot  4,  at  r^A-to 
the  sum  of  27/.  He  was  a  freeman  of  the  city  of  Oxford,  and,  *- 
being  known  to  the  plaintiff  from  having  taken  and  paid  for  the  use  of 
land  on  the  meadow  on  previous  occasions,  was  not  required  to  pay  the 
21 1 J  or  make  any  deposit,  nor  was  any  contract  signed ;  but  the  follow- 
ing entry  was  made  at  the  time  by  the  plaintiff's  clerk  in  the  sale  book, 
*^  4.  Marsh,  James,  18  feet  at  80».,  27/."  The  defendant  took  posses- 
sion of  his  lot  and  occupied  part  himself,  underletting  the  remainder, 
but  afterwards  refused  to  pay  for  the  lot.  The  learnt  Judge,  on  the 
authority  of  Evans  v.  Evans,  8  A.  &  E.  182  (K  C.  L.  R.  vol.  30),  di- 
reeted  a  nonsuit. 

In  Hilary  Term,  1865, 
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r.  James  (Stained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
there  waa  evidence  in  support  of  the  plaintifTs  right  to  sue. 

The  defendant  in  person  showed  cause,  claiming  as  a  freeman  of  the 
city  of  Oxford  to  be  entitled  to  the  free  use  of  the  land.  [Blackburk, 
J. — Having  bid  for  the  land  at  the  auction  yon  cannot  set  up  that  it 
wasyour  own,  or  dispute  the  authority  of  the  plaintiff  to  let  it.] 

Ja.  James  {HaseJfaot  with  him),  in  support  of  the  rule. — The  declara- 
tion is  not  for  use  and  occupation,  but  in  the  form  12  given  in  the  Sche- 
dule (B.)  of  The  Common  Law  Procedure  Act,  852, 16  &  16  Vict,  c  76 ; 
and  it  is  only  necessary  to  show  that  the  plaintiff  let  the  land  on  hire 
to  the  defendant,  and  that  the  defendant  either  expressly  or  impliedly 
promised  to  pay  him  for  it.  [Mellor,  J. — This  action  is  much  the 
same  as  an  action  for  use  and  occupation.]  What  the  plaintiff  let  was 
i^A\A'\  i^ot  a  permission  to  use  and  occupy  land,  but  an  easement  to  *go 
^  on  land  for  a  certain  time,  and,  the  license  having  been  exe- 
cuted and  the  defendant  having  had  actual  enjoyment,  the  absence  of 
a  deed  is  immaterial.  Rex  v.  The  Inhabitants  of  All  Saints,  Derby,  5 
M.  &  S.  90;  and  therefore  an  action  of  indebitatus  assumpsit  lies. 
[Blackburn,  J.— Whether  the  letting  were  of  an  easement  or  land, 
the  person  who  has  had  the  enjoyment  or  occupation  must  pay  for  it. 
The  question  is  whether  the  action  is  brought  in  the  name  of  the  right 
person, — whether  the  plaintiff  being  known  to  be  an  auctioneer  the 
defendant  made  a  contract  with  him.]  The  plaintiff  as  auctioneer 
made  the  offer  t>f  the  standings  on  the  race  course,  the  defendant 
accepted  the  offer,  and  underlet  the  standing  which  was  knocked  down 
to  him :  this  was  evidence  of  a  contract  personally  with  the  plaintiff^ 
in  whomsoever  the  freehold  of  the  land  might  be,  which  is  doubt- 
ful. In  Evans  v.  Evans,  S  A.  &  E.  182  (E.  G.  L.  R.  vol.  80),  which 
was  an  action  for  use  and  occupation  by  the  plaintiffs,  who  were  auc- 
tioners,  it  was  known  who  the  principal  was,  and  the  conditions  of  sale 
did  not  import  that  the  defendant  should  hold  from  the  plaintiffs.  In 
order  to  bring  this  action  it  is  not  necessary  that  there  should  be  any  pro- 
perty in  the  auctioneer.  In  the  analogous  case  of  a  sale  of  goods  and 
chattels,  it  is  not  clear  that  the  auctioneer  must  have  actual  possession 
of  them  in  order  to  bring  an  action  for  the  price :  Robinson  v.  Rutter, 
4  E.  &  B.  954;  Holmes  v.  Tutton,  5  E.  &;  B.  65-^1  (E.  G.  L.  R.  voL  88). 
Here  however  the  auctioneer  had  the  power  of  giving  possession  of  the 
land,  and  he  did  give  it.  In  Sykes  v.  Gills,  5  M.  &  W.  645,  where  the 
*A:\Fk\  4^^^^^^^  ^^  whether  the  delivery  '''and  payment  of  a  bill  of  ex- 
^  change  to  the  auctioneers  employed  on  a  sale  of  growing  timber 
was  a  valid  payment  of  the  residue  of  the  purchase-money,  on  Williams 
t;.  Millington,  1  H.  Bl.  81,  being  cited.  Lord  Abinger  said,  p.  650,  ^'  The 
rule  of  law  is,  that  the  agent  who  makes  the  contract  may  bring  an  action 
on  the  contract  in  respect  of  his  privity,  and  the  principal  in  respect  of 
his  interest."  An  auctioneer  not  disclosing  his  principal  at  the  time  of 
sale  contracts  personally  and  is  liable  to  the  purchaser  on  the  contract, 
Franklyn  v.  Lamond,  4  G.  B.  637  (E.  G.  L.  R.  vol.  56),  he  must  there- 
fore be  entitled  to  sue  the  purchaser  on  it.  The  action  for  use  and 
occupation  depends  upon  contract,  not  upon  the  title  to  the  land: 
Churchward  v.  Ford,  2  H.  &  N.  446,  Sloper  v.  Saunders,  29  L.  J. 
Exch.  275. 

Blackburn,  J. — I  am  of  opinion  that  the  nonsuit  should  be  set 
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aside,  and  the  rule  for  a  new  trial  made  absolute.  I  think  there  was  a 
case  to  go  to  the  jury  that  the  plaintiff  was  entitled  to  maintain  the 
action. 

The  ground  on  which  the  defendant  rested  his  defence  at  the  trial 
and  before  us  was,  that  though  he  had  agreed  to  take  the  land  at  a  rent 
of  so  much  per  foot  frontage,  and  had  entered  upon  it  under  that 
agreement,  yet  he  ought  not  to  pay  the  rent  agreed  upon  because  he 
claimed,  with  others,  to  be  entitled  by  title  superior  to  the  person  by 
whom  be  was  let  into  possession.  But  it  is  not  open  tc^  the  defendant 
after  being  admitted  into  possession  by  that  other  person,  to  dispute  the 
lessor's  title  and  set  up  title  in  himself:  that  can  only  be  done  after  he 
has  restored  possession  to  the  person  from  whom  he  received  it. 

*The  ground  of  the  nonsuit  was  that,  although  there  was  a  rinA-ia 
letting  and  occupation  under  it,  the  plaintiff  was  not  the  proper  ^ 
person  to  sue ;  for  notwithstanding  the  defendant  had  made  himself 
liable  to  the  plaintiff's  employers,  yet  unless  he  was  liable  to  pay  the 
plaintiff  the  writ  was  sued  out  in  the  wrong  name.  But  I  think  there 
was  evidence  of  a  contract  with  the  plaintiff  personally.  The  plaintiff 
was  indeed  acting  as  auctioneer  and  was  known  to  be  such ;  and  this 
would  be  evidence  that  some  other  person  employed  him,  and  that  he 
had  no  interest  in  the  land  beyond  that  of  letting  it  to  the  highest  bidder. 
The  general  rule  is,  that  when  an  agent  makes  a  contract,  naming  his 
principal,  the  contract  is  made  with  the  principal  and  not  with  the 
agent.  But  even  where  the  principal  is  known  a  contract  in  writing 
may  be  made  by  an  agent  with  a  third  person  in  such  terms  that  he  is 
personally  bound  to  the  fulfilment  of  it ;  as  if  he  says,  '^  I  for  my  own 
self  contract,"  in  such  a  case  there  is  a  personal  contract  by  the  agent, 
and  he  may  sue  or  be  sued  on  it,  although  the  principal  may  interfere 
and  claim  the  benefit  of  it,  as  was  decided  in  Higgins  v.  Senior,  8  M.  & 
W.  834,  where  the  cases  are  collected.  In  the  present  case  the  plain- 
tiff on  putting  up  this  land  for  hire  in  effect  said,  *'  I  let  the  land ;  and 
I  undertake  upon  the  price  being  paid  to  me  that  the  person  taking  the 
land  shall  have  the  enjoyment  of  it."  Then  the  defendant  having  bid 
for  it,  and  being  the  highest  bidder,  there  is  a  clear  contract  by  the 
defendant  to  become  tenant.  The  terms  of  the  contract  were  not  re- 
duced to  writing ;  but  does  the  fact  of  the  plaintiff  being  auctioneer  pre- 
vent the  contract  being  with  him  ?  If  not,  there  was  evidence  to  go  to 
the  jury.  There  are  reasons  in  the  present  case  why  theplaintiff  should 
enter  into  the  contract,  making  himself  personally  '^'liable;  there  r^Air 
are  also  reasons  whv  he  should  not :  but  here  was  evidence  on  ^ 
which  the  jury  might  say  that  he  had  done  so,  unless  the  fact  of  the 
plaintiff  being  auctioneer  is  conclusive  to  the  contrary.  In  Franklyn  v. 
Lamond,  4  C.  B.  637  (E.  G.  L.  R.  vol.  56),  the  plaintiff  had  bought 
railway  shares  at  an  auction  under  circumstances  much  like  those  in  the 
present  case,  and  in  an  action  against  the  auctioneers,  who  had  not  dis- 
closed their  principal  at  the  time  of  the  sale,  for  not  transferring  the 
shares,  the  Court  held  the  proper  inference  to  be  that  the  contract  was 
with  the  auctioneer  personally.  That  is  a  distinct  authority  that  in  the 
present  case  there  was  evidence  of  a  contract  with  the  plaintiff  person 
ally. 

Next,  there  being  such  a  contract,  and  the  defendant  having  been  let 
into  possession  under  it,  may  the  rent  be  recovered. in  an  action  for  use 
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and  occupation  ?  The  plaintiff  having  let  the  defendant  into  possession 
under  the  contract,  the  defendant  would  be  estopped  from  denying  tho 
title  if  it  were  requisite  that  it  should  be  proved,  and  the  case  therefore 
turns  upon  the  contract  for  use  and  occupation.  In  Evans  v.  Evans, 
8  A.  &  E.  182  (E.  C.  L.  R.  vol.  80),  the  auctioneers  in  effect  said  that 
they  were  selling  for  David  Jones,  whose  name  appeared  on  the  oondi* 
tions  of  sale  as  approving  them.  Now,  primfi  facie,  when  an  agent 
makes  a  contract  for  a  person  named,  the  principal  and  not  the  agent 
is  considered  a^  making  the  contract ;  nevertheless  a  case  was  set  up  on 
behalf  of  the  plaintiffs  that  the  auctioneers  were  the  proper  parties  to 
sue,  because  the  contract  was  made  with  them,  and  thej  had  an  interest 
in  the  premises  as  creditors  of  their  principal.  The  Judge  had  told  the 
jury  that  the  contract  was  with  the  auctioneers.  The  Court  thought 
*A1K\  ^^^^  direction  was  not  correct  with  reference  to  the  conditions  *of 

^  sale,  the  construction  of  which  was  for  them ;  not  that  there  was 
no  evidence  to  support  an  action  for  use  and  occupation  by  the  plain- 
tiffs. And  they  granted  a  new  trial  on  the  question  of  fact,  which  was 
for  the  jury,  viz.,  **by  whose  permission  did  the  occupation  take  place, 
and  by  whom  was  the  contract  made  7"  That  appears  from  the  judg- 
ments of  Patteson  and  Coleridge,  JJ.  Here  the  question  is  solely 
whether  there  was  a  case  to  ffo  to  the  jury  that  the  plaintiff  had  mad) 
the  contract  personally,  and  for  the  reasons  which  1  have  expressed  I 
think  there  was. 

Mrllor,  J. — The  plaintiff,  as  auctioneer,  put  up  land  to  be  let  for 
the  purpose  of  erecting  booths  upon  it,  for  use  at  the  races ;  the  defend- 
ant agreed  to  take  it,  and  by  the  conditions  of  sale  he,  as  the  highest 
bidder  on  the  falling  of  the  hammer,  was  to  give  the  number  of  feet  re- 
quired, and  pay  the  price  forthwith.  There  was  no  statement  on  the 
conditioaa  nor  any  evidence  to  show  that  the  plaintiff  was  acting  as 
auctioneer  for  any  particular  persons,  though  he  may  have  been ;  yet 
there  was  abundant  reason  in  the  peculiar  circumstances  of  the  case  why 
the  contract  should  be  so  made  with  the  auctioneer,  and  the  conditions 
point  to  an  intention  that  he  should  be  the  person  to  whom  the  money 
was  to  be  paid.  The  defendant  having  no  meritorious  defence,  for  he 
had  had  and  enjoyed  what  he  bargained  for,  the  only  objection  which 
he  made  to  the  action  for  the  amount  which  he  had  promised  to  pay  was 
that  the  plaintiff  was  not  the  right  person  to  sue.  But  there  was  evi- 
dence to  go  to  the  jurv  that  in  fact  be  held  and  enjoyed  by  the  permis- 
sion of  the  plaintiff,  though  the  latter  was  auctioneer,  and  therefore  the 
nonsuit  cannot  be  sustained. 
*41<)1       *^bo  argument  that  the  defendant  was  one  of  the  parties  inte- 

^  rested  in  the  land  has  been  disposed  of  by  my  brother  Blackburn. 
Shbe,  J. — The  declaration  is  in  terms  for  the  hire  of  land,  but  t 
cannot,  nor  do  the  rest  of  the  Court,  distinguish  it  from  the  ordinary 
action  for  use  and  occupation.  It  is  said  that  the  question  whether  the 
plaintiff  let  the  land  on  his  own  account  or  as  agent  for  others  ought  to 
have  been  left  to  the  jury,  and  if  any  real  question  were  raised  on  tbst 

Eoint,  it  ought ;  but  in  fact  it  was  not  raised.  The  plaintiff  showed  that 
e  was  employed  by  the  race  committee  to  let  the  land  in  lots, — ^it  is 
clear,  therefore,  he  was  letting  the  land  as  agent  for  others.  I  non- 
suited the  plaintiff  on  the  authority  of  Evans  v.  Evans,  8  A.  ft  E.  182 
(E*  C.  L.  B.  ToL  80),  and  if  that  case  is  distinguishable  I  agree  that 


6  BEST  k  SMITH.     Q.  B.  419 

the  nonsnit  is  not  supported  by  it.  On  the  facts  of  that  ease  the  Judge 
left  it  to  the  jurj  whether  the  plaintiffs  had  let  on  thejr  own  behalf  or 
as  agents  for  Jones,  and  the  Court  were  of  opinion  that  there  was  a 
mistiuce  in  the  finding  of  the  jurj  because  it  appeared  from  the  condi- 
tions of  sale  that  the  contract  of  letting  was  not  on  their  own  behalf, 
but  as  agents  for  Jones.  Patteson,  J.,  treated  that  as  a  matter  for  the 
decision  of  the  Judge.  The  distinction  between  that  case  and  the  pre- 
sent is,  that  in  the  case  before  us  it  did  not  appear  on  the  conditions  of 
sale  for  whom  the  plaintiff  let  the  land.  My  learned  brothers  think 
that  constitutes  an  important  distinction  between  the  two  cases.  I  do 
not  see  it  so  dearly,  but  of  course  the  rule  for  a  new  trial  will  be  made 
absolute.  Rule  abBolute.(a 

(a)  8m  Um  nezi  mm. 


•MAINPRICE  V.  WESTLEY.(a)    [JWy  4.]  [*420 

lAdbUUy  of  auctioneer, — SdU  without  reserve, — Undieelosed  principal. 

1.  A  deelATsUon  alleg«d  that  the  defendanty  an  aootiooMr,  pabliahed  haodbills  repr»Mntiog 
that  at  *  eertain  day  and  place  he  would  offer  certain  premises  for  peremptory  sale  by  pnblio 
anetfon ;  thai  the  plaintiff,  eonliding  in  those  representations,  attended  at  that  time  and  plaee, 
whoM  bid  WM  the  highest  except  a  sum  bidden  by  an  agent  on  the  part  of  th«  Tender,  bat  the 
defendant  would  not  accept  the  plaintiff  as  a  purchaser.  It  appeared  in  eridence  that  the 
handbUls  stated  that  on  the  day  and  place  in  question  the  premises  would  be  offered  by 
(he  defendant  *'  for  peremptory  sale  by  auction,  by  direction  of  the  mortgagee  with  a  power 
of  sale,  subjeet  to  such  conditions  as  will  be  then  declared.  For  Airtber  particulars  apply  to 
Mr.  H.»  solicitor,  or  to  the  aootioneer."  H.  wm  the  person  who  bought  in  the  premisM. 
Held,  that  no  contract  on  which  the  defendant  could  be  sued  personally  was  preyed. 

2.  S&mhU,  per  Cockbum,  C.  J.»  and  Shoe,  J.,  dubitante  Blackburn,  J.,  that  where  an 
auctioneer,  without  disclosing  his  principal,  adrertises  a  sale  without  reserTC,  he  personally 
eontraeta  that  there  shaU  be  a  Mle  without  reserre. 

Thk  declaration  alleged  that  the  defendant  was  an  auctioneer ;  that 
he  was  retained  to  sell  a  messuage  and  shop  by  public  auction ;  that  he 
had  published  and  circulated  handbills,  in  which  it  was  ^^  stated  and 
represented  by  him  that  he,  the  defendant,  would  offer  the  said  messuage 
and  shop  for  peremptory  sale  by  public  auction,"  at  a  certain  day  and 
place ;  that  the  plaintiff  confiding  in  these  statements  and  representations 
attended  at  that  time  and  place;  that  the  messuage  and  shop  were 
offered  for  sale  accordingly ;  that  the  plaintiff  bid  a  price  for  them  which 
was  the  highest  bid  except  a  sum  which,  to  the  knowledge  of  the  defend- 
ant, was  bidden  by  an  agent  on  behalf  of  the  vendor,  contrary  to  the 
representation  that  the  sale  was  peremptory :  stating  as  a  breach  that 
the  defendant  did  not  nor  would  sell  the  ^messuage  and  shop  per-  r^r^oi 
emptorily,  or  accept  the  offer  of  the  plaintiff,  or  declare  him  the  '- 
highest  bidder  and  purchaser. 

fleas  (inter  alia).  First.  Not  suilty.  Second.  A  traverse  of  the 
allegation  that  the  defendant  caused  the  handbills  to  be  published  and 
circulated. 

On  the  trial,  before  Bramwell,  B.,  at  the  Cambridge  Summer  Assises, 
1864,  it  appeared  that  the  defendant  was  an  auctioneer,  and  had  circu- 
lated handbills  in  the  neighbourhood ;  stating  that  the  premises  on  the 

(a)  See  the  preceding  case. 
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day  and  at  the  place  itiqiiestion  would  *^  be  offered  for  peremptory  sale 
by  auction,  by  Mr.  J.  Westley"  (the  defendant),  "  by  direction  of  the 
mortgagee  with  a  power  of  sale,  subject  to  such  conditions  as  will  be 
then  declared."  At  the  bottom  of  the  bills  was  a  statement  in  large 
capitals  *^  For  further  particulars  apply  to  Mr.  Hustwick,  solicitor,  or 
the  auctioneer."  Mr.  Hustwick  was  the  solicitor  of  the  vendor,  and 
the  representations  were  made  by  his  authority.  The  plaintiff  attended 
the  sale,  when  the  conditions  of  sale  were  read,  one  of  which  .was  that 
the  highest  bidder  should  be  the  purchaser,  and  in  them  no  right  of 
bidding  was  reserved  to  the  vendor.  After  the  bidding  commenced  the 
auctioneer  and  Mr.  Hustwick  stated  that  there  was  a  reserved  price,  and 
the  plaintiff's  bid,  which  was  the  highest,  not  reaching  it,  the  messuage 
and  shop  were  knocked  down  to  Mr.  Hustwick  for  the  reserved  price. 
The  plaintiff  thereupon  claimed  the  property  as  purchased  by  him,  and 
upon  the  defendant's  refusal  to  admit  him  as  the  purchaser  brought  this 
action.  Under  these  circumstances  a  verdict  was  returned  for  the  plain- 
tiff, with  leavie  reserved  to  the  defendant  to  move  to  enter  a  verdict. 
^4221  *0* Mattery  in  Michaelmas  Term,  1864,  obtained  a  rule  accord- 
ingly,  on  the  grounds  that  no  cause  of  action  was  shown ;  that 
neither  the  allegations  nor  the  breach  laid  in  the  declaration  were  proved ; 
that  on  the  facts  proved  the  verdict  ought  to  have  been  for  the  defend- 
ant ;  and  that  there  was  no  contract  in  writing  to  bind  the  defendant : 
or  to  arrest  the  judgment.     [He  cited  Warlow  v.  Harrison,  1  E.  &  £. 


295  (E.  C.  L.  B.  vol.  102)  (a).] 
The  rule  was  areued  in  Eas 


'gued  in  Easter  Term,  April  24th  and  May  4th ;  be- 
fore GocEBURN,  C.  J.,  Blackburn  and  Shee,  JJ. 

Luihy  DaugloB  Brown  and  Marhhyy  for  the  plaintiff. — ^First.  The 
material  averments  in  the  declaration  were  proved.  The  handbill  was 
an  invitation  to  the  public,  the  same  in  principle  as  an  advertisement 
offering  a  reward  for  the  recovery  of  lost  or  stolen  property,  and 
amounted  to  a  contract  by  the  defendant  with  the  highest  bidder  that 
the  premises  should  be  knocked  down  to  him.  The  term  *^  peremptory 
sale"  means  a  sale  without  reserve  to  the  highest  bidder.  The  defendant 
by  issuing  the  handbill  represented  himself  as  the  agent  of  a  principal 
whose  name  he  did  not  disclose,  and  therefore  put  himself  in  the  position 
of  principal.  The  auctioneer  acts  as  principal  when  he  sues  for  the 
vendor.  [Blackburn,  J. — Would  an  action  lie  against  Bradshaw  for 
representations  in  his  railway  guide  ?  Cockburn,  C.  J. — Or  against  a 
station  master  for  representations  in  the  time  tables  ?]  In  those  cases 
the  principal  is  disclosed.  [Blackburn,  J.— The  handbill  contains  a 
*42S1  ^^c^'P^i^  personse  of  the  principal.  If  after  issuing  the  *hand- 
^  bill  the  defendant  refused  to  hold  the  auction  or  to  knock  down 
the  premises  to  the  highest  bidder  an  action  ought  to  be  maintainable 
against  him  for  the  expense  and  loss  of  time  incurred  in  attending  the 
sale.  [Cockburn,  G.  J. — In  the  notice  of  a  sale  by  auction  is  it  not 
implied  that  the  auctioneer  will  sell  if  his  authority  is  not  revoked  ?  It 
seems  unreasonable  that  he  should  be  liable  to  an  action  when  his  autho- 
rity is  liable  to  be  revoked.]  In  Hanson  v.  Roberdeau,  Peake  120*121, 
Lord  Kenyon  said,  ^^  Though  where  an  auctioneer  names  his  principal, 
it  is  not  proper  that  he  should  be  liable  to  an  action,  yet  it  is  a  very 
different  case  when  the  auctioneer  sells  the  commodity  without  saying 

(a)  On  appea],  309. 
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on  whose  behalf  he  sells  it ;  in  such  a  case  the  purchaser  is  entitled  to 
look  to  him  personally  for  the  (Completion  of  the  contract."  In  Franklyn 
V.  Lamond,  4  C.  B.  687,  644  (E.  C.  L.  R.  vol.  66),  Wilde,  C.  J.,  said, 
'^  The  first  objection  urged  in  this  case  is,  that  the  mere  fact  of  the 
defendants  being  announced  in  the  catalogue  as  ^  auctioneers'  was  such 
an  indication  of  agency  as  to  absolve  them  from  personal  responsibility, 
though  their  character  of  agents  was  no  otherwise  intimated  to  the  pur- 
chaser. '  I  apprehend  it  to  be  very  old  law,  that  an  auctioneer  who  sells 
without  at  the  time  of  sale  disclosing  the  name  of  his  principal,  con- 
tracts personally."  In  Story  on  Agency,  6th  ed.,  s.  267,  it  is  said, 
^*  Where  a  contract  is  made  with  an  auctioneer  for  the  purchase  of  goods 
at  a  public  sale,  and  no  disclosure  is  made  of  the  principal  on  whose 
behalf  the  commodity  is  sold,  the  auctioneer  will  be  liable  to  the  pur- 
chaser to  complete  the  contract,  although,  from  the  nature  of  public 
sales,  *it  is  plain  that  he  acts  as  agent  only."  All  the  circum-  r^AOA, 
stances  which  occurred  in  Warlow  v.  Harrison,  1  E.  &  E.  295*  ■- 
(E.  C.  L.  R.  vol.  102),(a)  are  found  here,  and  though  in  that  case  this 
Court  held  that  the  bidder  has  no  remedy  against  the  auctioneer,  whose 
authority  to  accept  the  offer  of  the  bidder  has  been  determined  by  the 
vendor  before  the  hammer  has  gone  down,  that  was  with  reference  to 
the  allegations  in  the  declaration.  Lord  Campbell  said,  p.  306,  '^  We 
feel  bound  to  give  judgment  for  the  defendant,  on  the  short  ground 
that  the  plaintiff's  allegations  as  to  the  agency  of  the  defendant  and  the 
duty  of  the  defendant  to  complete  the  contract  on  behalf  of  the  plain- 
tiff are  not  substantiated."  On  appeal  the  majority  of  the  Court  of 
Exchequer  Chamber,  consisting  of  Byles,  J.,  and  Martin  and  Watson, 
BB.,  considered  that  the  highest  bond  fide  bidder  might  sue  the  auc- 
tioneer as  upon  a  contract  that  the  sale  should  be  without  reserve ;  and 
suggested  that  an  amendment  should  be  made  in  the  declaration  so  that 
it  should  allege  that  the  defendant  had  made  such  a  contract ;  though 
Willes,  J.,  added,  *'  My  brother  Bramwell  and  myself  do  not  dissent 
from  the  judgment  which  has  been  pronounced.  But  we  prefer  to  rest 
our  decision,  as  to  the  amendment,  upon  the  ground  that  the  defendant 
undertook  to  have,  and  yet  there  was  evidence  that  he  had  not,  autho- 
rity to  sell  without  reserve."  [Blackburn,  J. — The  notion  that  the 
auctioneer  made  a  contract  was  first  started  by  three  Judges  of  the 
Court  of  error  and  was  not  adopted  by  the  other  two :  the  judgment  of 
the  Court  was,  not  that  the  plaintiff  should  recover,  but  that  he  might 
amend  in  conformity  with  the  opinion  of  the  ^majority  in  order  r^Aot^ 
that  the  question  might  be  raised :  so  that  we  have  three  Judges  ^ 
"of  the  Exchequer  Chamber  against  three  Judges  of  this  Court.]  The 
view  adopted  by  the  three  Judges  of  the  Exchequer  Chamber  was  not 
presentea  to  this  Court. 

Secondly.  As  to  the  objection  that  the  Statute  of  Frauds  prevents  the 
plaintiff  recovering  for  want  of  a  contract  in  writing.  The  defendant  is 
not  charged  on  a  contract  for  sale.  The  point  might  have  been  raised 
in  Warlow  v.  Harrison,  1  E.  &  E.  295  (E.  C.  L.  R.  vol.  102),(a)  because 
the  price  of  the  horse  was  above  10/. 

The  same  arguments  are  an  answer  to  that  part  of  the  rule  that  seeks 
to  arrest  the  judgment. 

O'MaUet/  and  Keanej  in  support  of  the  rule. — The  evidence  does  not 

(a)  On  appeal,  809. 
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support  the  declaration,  although  it  is  also  probably  bad  in  arrest  of 
judgment.  The  proposition  that  the  defendant  absolutely  undertook 
under  all  circumstances  to  sell  these  premises  peremptorily  to  the 
highest  bidder  cannot  be  supported.  For  an  auctioneer  cannot  sell  if  at 
any  time  before  actual  sale  his  authority  is  withdrawn.  [Blackbubk, 
J. — His  withdrawing  the  property  from  sale  might  render  him  responai* 
ble  in  damages.]  Warlow  v.  Harrison,  !£.&;£!.  295  (E.  G  L.  R.  toI. 
102),  is  in  reality  an  authority  for  the  defendant.  What  took  place  in 
the  Exchequer  Chamber  did  not  amount  to  a  decision  on  the  present 
point :  the  matter  decided  being  that  under  the  circumstances  of  that 
case  the  auctioneer  was  not  an  agent  of  the  vendor  for  the  purpose  of 
delivery.    In  Handy  Book  on  Property  Law,  by  Lord  St.  Leonards, 

'^'4261  '^^^  ^^''  P'  '  ^^  ^^  ^^^  ^^^  ^^  ^^^  '^'particulars,  or  advertise- 
-I  ments,  that  the  estate  is  to  be  sold  toithout  reserve^  the  sale  would 
be  void  against  a  purchaser  if  any  person  were  employed  as  a  puffer, 
and  actually  bid  at  the  sale.  But  although  the  owner  himself,  or  an 
agent  for  him,  bid  at  a  sale,  notwithstanding  such  a  condition,  and  the 
lot  is  knocked  down  to  him,  the  last  band  fide  bidder  cannot  claim  the 
lot,  whatever  remedy  he  may  have  for  the  misstatement :  against  the 
auctioneer  he  would  have  no  remedy."  Manser  v.  Black,  6  Hare  443, 
distinctly  shows  that  the  authority  of  an  auctioneer  to  sell  may  be  re* 
yoked  by  the  vendor  at  any  time  before  the  sale.  Besides,  the  anc« 
tioneer  having  power  to  knock  down  the  premises  to  a  bidder  is  not 
equivalent  to  a  sale.  [Blackburn,  J. — ^No.  But  if  he  warranted  that 
he  would  sell  them  that  might  make  him  liable  to  pay  damages  for  not 
doing  it.]  Our.  adv,  vutt. 

The  judgment  of  the  Court  was  now  delivered  by 

Blackburn,  J. — ^The  declaration  in  this  case  contains  averments  that 
the  defendant,  being  an  auctioneer  retained  to  sell  by  public  auction  a 
house  and  shop,  published  and  circulated  handbills  in  which  it  '^was 
stated  and  represented  by  the  defendant  that  he,  the  defendant,  would 
offer  the  said  messuaee  and  shop  for  peremptory  sale  by  public  auction" 
on  a  day  and  at  a  place  named :  that  the  plaintiff  confiding  in  these 
statements  and  representations  attended  at  the  time  and  place,  and  that 
the  messuage  and  shop  were  offered  according  to  the  representations  and 
'*'4271  B^^^°^0"^  ^^d  *^^^  plaintiff  then  Did  a  price  which  was  the 
-J  highest  bid  except  a  sum  which,  to  the  knowledge  of  the  defend* 
ant,  was  bidden  by  an  agent  on  behalf  of  the  vendor  contrary  to  the 
representation  that  the  sale  was  peremptory ;  yet  the  defendant  did  not 
nor  would  sell  the  messuage  and  shop  peremptorily  or  accept  the  offer 
of  the  plaintiff  or  declare  the  plaintiff  the  highest  bidder  and  purchaser. 

There  were  pleas,  amongst  others,  of  ^*Not  guilty"  and  a  denial  that 
defendant  caused  the  handbills  to  be  published  and  circulated  as  alleged. 

If  it  had  been  alleged  that  any  part  of  this  representation  was  fake 
to  the  knowledge  of  the  defendant,  and  that  the  plaintiff  was  induced 
by  this  deceit  to  incur  expense  by  going  to  the  place  of  auction  or  tbe 
like,  the  count  would  have  been  good,  and  the  plaintiff  on  proof  of  the 
deceit  would  have  been  entitled  to  such  damages  as  he  might  have  sua* 
tained  by  reason  of  expenses  or  loss  of  time  occasioned  by  his  attendance 
lit  the  sale,  or  possibly  to  merely  nominal  damages.  But  intentional 
deceit  is  neither  alleged,  nor  was  it  attempted  to  be  proved :  what  the 
plaintiff  relied  on  was  that  there  was  a  contract  on  the  part  of  the 
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defendant,  that  if  the  plaintiff  was  the  highest  bidder,  the  premises 
ahoald  be  knocked  down  to  him :  and  if  he  had  proved  snch  a  contract, 
the  declaration  wonld  probably  after  verdict  be  understood  as  alleging 
it,  or  at  all  events  might  easily  be  made  to  do  so  by  an  amendment. 

Bat  we  think  that  no  snch  contract  was  proved. 

It  appeared  on  the  trial,  that  the  defendant  was  an  auctioneer,  and 
that  he  had  circulated  handbills  in  which  it  was  stated  that  the  premises 
on  the  day  in  question  ^*  will  be  offered  for  peremptory  sale  by  auction 
by  Mr.  J.  Westley"  (the  defendant),  ^*  by  direction  of  the  *mort-  t-^aqq 
gagee  toith  a  power  of  safe,  (subject  to  such  conditions  as  will  be  ^ 
then  declared),*'  and  at  the  bottom  of  the  bill  was  a  statement  in  large 
capitals  ^^  For  further  particulars  apply  to  Mr.  Hustwick,  Solicitor,  or 
the  auctioneer." 

There  is  no  doubt  that  this  was  a  representation  by  the  defendant, 
that  he  intended  to  put  up  the  premises  for  peremptory  sale ;  but  it  is 
also  a  statement  that  he  did  so  by  the  direction  of  the  mortgagee,  and 
as  agent  for  him,  and  though  the  name  of  that  mortgagee  is  not  dis- 
closed on  the  bill,  the  name  of  the  solicitor,  Mr.  Hustwick  is  disclosed, 
and  he  is  referred  to  as  being  the  party  from  whom  further  particulars 
were  to  be  obtained.  These  parts  of  the  handbill  very  materially 
Qualify  the  representation  stated  in  the  declaration ;  and  it  appeared 
uiat  they  were  true, — Mr.  Hustwick  was  the  solicitor  of  the  vendor, 
and  the  representations  were  made  by  his  authority ;  and  the  plaintiff's 
complaint  was  that  Hustwick  bought  in  the  premises.  If  there  was  a 
contract  on  the  part  of  the  defendant  that  the  sale  should  be  peremptory, 
it  was  truly  enough  said  that  the  contract  was  broken  by  allowing  the 
property  to  be  bought  in. 

The  plaintiff's  counsel  on  the  argument  before  us  mainly  relied  on  the 
authority  of  the  case  of  Warlow  v.  Harrison,  1  E.  &  E.  809  (E.  G.  L. 
B.  vol.  102),  in  which,  in  the  Exchequer  Chamber,  three  learned  Judges 
gave  their  opinion  that  where  an  auctioneer  advertised  a  sale  without 
reserve,  not  disclosing  in  any  way  who  his  principal  was,  he  personally 
contracted  that  there  should  be  a  sale  without  reserve :  two  other  learned 
Judges  did  not  agree  in  this  view,  and  it  appears  that  ultimately  the 
Court  of  Exchequer  Chamber  '^'pronounced  no  other  judgment  r4i40Q 
than  that  the  pleadings  should  be  amended  to  enable  the  parties  ^ 
to  raise  the  question  unless  they  consented  to  a  stet  processus,  which 
they  did.  We  do  not  think,  therefore,  that  we  are  precluded  by  this^ 
as  a  judgment  of  a  Court  of  error ;  and,  if  necessary,  we  should  be  at 
liberty  to  consider  the  question  whether,  even  in  a  case  where  the  name 
of  a  principal  is  not  disclosed  by  an  auctioneer,  there  is  a  contract  by 
the  latter  such  as  is  now  insisted  on. 

My  Lord  and  my  brother  Shee  are  of  opinion  that  there  is  not,  inas- 
much as  the  character  of  an  auctioneer  as  agent  is  unlike  that  of  many 
other  agents,  as  to  whom,  so  long  as  the  fact  of  there  being  a  principal 
is  andisclosed,  it  remains  uncertain  whether  the  contracting  party  is 
acting  as  principal  or  agent ;  while  in  the  employment  and  duty  of  an 
auctioneer  the  character  of  agent  is  necessarily  implied,  and  the  party 
bidding  at  the  auction  knowingly  deals  with  him  as  such,  and  with  the 
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and  we  are  all  of  opinion  that  it  is  unnecessary  to  decide  this  point. 
The  three  Jadses  who  formed  the  majority  of  the  Exchequer  Chamber 
in  Warlow  v.  Harrison,  1  E.  &  E.  809  (E.  G.  L.  R  vol.  102),  base  their 
opinion  entirely  on  the  fact  that  the  vendor  was  not  disclosed,  that  he 
was  a  concealed  principal ;  but  in  the  present  case  the  passages  in  tbe 
handbill  (which  are  not  set  out  in  the  declaration)  showed  that  the 
defendant  was  acting  for  a  principal,  the  mortgagee,  who  was  described, 
4c jQA-i  fti^d  whose  agent,  Mr.  Hastwick,  the  solicitor,  '''was  named. 
-^  Now,  as  a  general  rule,  where  an  agent  acts  for  a  named  prin- 
cipal, the  contract,  if  any,  is  prim&  facie  with  the  principal,  not  with  the 
agent ;  and,  accordingly,  acting  on  this  principle,  the  Court  of  King's 
Bench  in  Evans  v.  Evans,  8  A.  &  E.  182  (E.  C.  L.  R.  vol.  80),  decided 
that  where  premises  were  let  by  auction  by  the  plaintiffs  as  auctioneers, 
but  at  the  foot  of  the  written  conditions  was  written  ^^  Approved  by  me, 
David  Jones,"  the  contract  of  letting  was  not  with  the  plaintiffs,  the 
auctioneers,  but  with  David  Jones,  Patteson,  J.,  saying,  p.  137, 
On  the  document  I  can  see  no  doubt.  ''  If  the  plaintiffs  let  for  them- 
selves, why  is  David  Jones's  name  added  ?"  We  think  this  an  express 
authority  that  if  there  was  any  contract  in  this  case  it  was  with  Host* 
wick,  not  with  the  defendant.  We  are  not  to  be  understood  as  deciding 
that  the  plaintiff  could  have  maintained  this  action  against  Hustwick, 
but  merely  that  he  has  failed  in  proving  any  case  against  the  defendant. 
The  rule  therefore  must  be  absolute  to  enter  ^the  verdict  for  the 
defendant. 

Rule  absolute  to  enter  the  verdict  for  the  defendant. 


*AQn  *SMITH  and  Another,  Assignees  of  JOHN  WILLDEN,  the 
^^^J  Younger,  v.  HUDSON.    May  6. 

Statute  of  Frauds,  29  Car.  2,  c.  3,  *.  17.— Aceepianee  and  receipt  of  good^.—Bank- 
ruptey  of  buyer.— ^oppage  in  tranntu.—l^  <fc  13  Vict.  c.  106,  *.  125.— Orei«r  or 
disposition  of  bankrupt. 

1.  In  order  to  Mtiify  the  Statute  of  Frands,  29  Car.  2,  o.  S,  8.  ]7»  there  mnit  be  an  aeoept- 
anee  and  aetnal  reeeipt  of  the  goodi,  or  part  of  them,  with  tbe  content  of  the  rendor,  and 
if  before  nioh  aeeeptanoe  the  Tendor  reieindi  the  eontraet,  the  auignees  of  the  bvjer  in  tbe 
oaee  of  his  bankmptoy  cannot  claim  them. 

2.  Semble,  If  the  aaaignees  do  any  act  to  accept  the  gooda  it  will  take  the  case  oat  of  tb« 
•tatnte. 

S.  The  defendant,  on  the  8d  NoTcmber,  1863,  entered  into  a  Terbal  eontraet  with  W.  to  fell 
him  48^  quarters  of  barley,  at  85«.  per  qaarter.  The  sale  was  by  sample,  and  the  balk  was 
taken,  on  November  7th,  by  the  defendant  to  the  Swaffham  railway  station  and  left  there,  with 
a  delivery-note :  "  Great  Eastern  Railway  :  To  the  aUtion-maater,  Swaffham  Sution.  Reeeiva 
07  coomba  of  barley,  conaigned  to  tbe  order  of  Mr.  W.,  of  D.,  from  T.  M.  H.,  Castle  Acre, 
chargea."  It  ia  the  caatum  of  the  trade  for  the  buyer  to  compare  the  sample  with  tbe  balk  as 
deliTered,  and  if  the  examination  is  not  satisfactory  to  strike  it,  t.  «.,  either  refuse  to  aeeept 
it  or  allow  it  to  remain  as  the  property  of  the  Tender;  and  it  was  in  the  power  of  W.  to  strike 
the  com  if  it  had  not  proved  according  to  sample.  On  November  9th  W.  was  acyudicated  a 
bankrupt,  and  on  the  11th  the  defendant  gave  notice  to  the  atation-maater  not  to  deliver  the 
com  to  the  bankrupt  or  his  assignees,  or  any  other  person,  without  bia  written  consent,  whieb 
the  atation-maater  promiaed.  At  the  time  of  the  notice  the  bankrupt  had  given  no  order  or 
direction  reapeeting  the  com,  nor  had  he  examined  it  to  ace  whether  the  bnlk  corresponded 
with  the  sample,  nor  had  he  given  any  notice  to  the  defendant  that  he  accepted  or  declined  it 
On  the  1st  December  the  assignees  of  W.  claimed  the  corn ;  on  the  5th  the  railway  Compaoj, 
on  an  indemnity  from  the  defendant,  delivered  it  to  him.  In  an  action  by  the  aasigneei  to 
reoover  the  valae  of  the  eora, 
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(1.)  Gooo«uiim»  that  the  d«f(Midaiit  hmd  no  right  of  stoppago  in  trnniita,  aa  the  tranaitns 

was  at  an  end. 
(2.)  Hold,  that  thoro  wai  no  aoeoptanco  rafficlont  to  i atisfy  The  Statute  of  Frands,  29  Car. 

2,  0.  S»  i.  17. 
(3.)  Hold,  that  W.,  at  tho  time  he  hooame  baaknipt»  hod  not  the  eom  by  the  eonaont  and 

poimiaaion  of  tho  true  owner  in  hie  poaaosaion,  order,  or  diapoaition,  aa  repated  owner, 

within  The  Bankrupt  Low  Conaolidation  Aot,  1849, 12  A  13  Viot  e.  106,  a.  125. 

In  this  action  the  plaintiffs  sought  to  recover  the  value  of  48^  quarters 
of  barley ;  and  the  following  special  case  v as,  by  order  of  a  Judge, 
stated  without  pleadings. 

John  Willden  the  younger,  for  some  time  prior  to  the  month  of  No- 
vember, 1863,  carried  on  business  as  a  corn  ^merchant  at  East  r^Aoa 
Dereham,  Norfolk.    The  defendant  is  a  farmer,  residing  at  Castle  ^ 
Acre,  in  ihe  same  county. 

The  defendant,  on  the  Sd  November,  1868,  at  the  market  at  King's 
Lynn,  entered  into  a  verbal  contract  with  John  Willden  the  younger  to 
sell  him  48|  quarters  of  barley,  at  36s.  per  quarter.  There  was  no 
written  contract  and  no  payment  on  account.  The  sale  was  by  sample^ 
and  the  bulk  was  taken  on  November  7th  by  the  defendant,  in  his  own 
wagons,  to  the  goods  shed  of  the  Swaffham  Railway  Station,  and  left 
on  the  platform  there  with  a  delivery  note  in  his  own  handwriting  in  the 
words  following : — ^^  Great  Eastern  Railway :  To  the  Station  Master, 
Swaffham  Station,  November  7th,  1868.  Receive  97  coombs  barley, 
consigned  to  the  order  of  Mr.  Willden,  of  Dereham,  from  Thomas  Moore 
Hudson,  Castle  Acre,  charges."  No  receipt  was  given  by  the  railway 
Company  for  the  com. 

It  is  the  custom  of  the  trade  for  the  buyer  to  compare  the  sample 
with  the  bulk  as  delivered,  and  if  the  examination  is  not  satisfactory  to 
strike  it,  t.  «.,  either  refuse  to  accept  it  or  allow  it  to  remain  as  the  pro- 
perty of  the  vendor.  Notwithstanding  the  delivery  of  the  bulk  by  the 
defendant  at  the  Swaffham  Station,  it  was  in  the  power  of  John  Willden 
the  younger  to  strike  the  corn  if  it  had  not  proved  according  to  sample 
on  examination  by  him  or  on  his  behalf. 

On  the  9th  November  John  Willden  the  younger  was  adjudicated  a 
bankrupt  on  his  own  petition,  filed  that  day. 

No  portion  of  the  corn  was  paid  for.  On  the  11th  November  the 
defendant  gave  a  verbal  notice  to  the  station  master  at  Swaffham  not  to 
deliver  the  corn  into  the  possession  of  the  bankrupt  or  his  assignees,  or 
any  other  person,  without  his  (Hudson's)  written  consent,  *but  r*433 
to  deliver  the  same  to  him  or  his  order,  and  subsequently  on  the  ^ 
same  day  gave  a  written  notice  to  the  station  master  to  the  same  effect. 
The  station  master  promised  the  defendant  that  no  one  should  remove 
the  com  without  his  instructions.  At  the  time  these  notices  were  given 
the  corn  was  still  on  the  platform  of  the  goods  shed  at  the  station ;  the 
bankrupt  had  given  no  orders  or  directions  respecting  it,  nor  had  he 
examined  it  to  see  whether  the  bulk  corresponded  with  the  sample,  nor 
had  he  given  any  notice  to  the  defendant  that  he  accepted  or  declined 
the  corn. 

\\  No  demurrage  was  charged  by  the  railway  Company  in  respect  of  the 
com.  It  was  the  custom  of  the  Company  to  charge  demurrage  on  corn 
or  other  goods  left  at  the  station  for  upwards  of  nve  days,  but  not  for 
any  shorter  period. 

On  the  1st  December  the  plaintiffs  were  duly  appointed  assignees  of 
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the  bankrupts,  and  on  the  same  day  they  gare  notice  to  the  railway 
Company  that  they  claimed  all  the  corn  which  had  been  left  by  various 
persons  to  the  order  of  the  bankrupt  at  the  different  stations  of  the 
railway. 

The  railway  Company,  on  being  indemnified  by  the  defendant,  de- 
livered the  48^  quarters  of  barley  to  him  on  the  5th  December,  1868. 

On  the  examination  of  the  defendant  before  the  Court  of  Bankruptcy, 
which  was  annexed  to  the  case,  he  stated  that  he  had  had  several  prior 
dealings  with  the  bankrupt,  in  which  he  delivered  the  corn  to  the  order 
of  the  bankrupt  to  the  Swaff ham  Station ;  and  that  he  believed  it  was 
the  bankrupt's  practice  to  have  corn  which  he  purchased  sent  to  his  order 
at  the  railway  station,  and  to  forward  such  com  from  the  station  to  the 
*4341  P^^chasers.  The  bankrupt  had  no  warehouse  in  which  he  could 
-I  *8tore  it.  The  defendant  further  said,  on  that  examination,  that 
the  vltlue  of  the  com  which  he  received  back  from  the  railway  Company 
was  about  28.  a  quarter  less  when  he  received  it  back  than  when  he 
sold  it. 

The  plaintiffs,  as  assignees,  contended  that  there  was  a  perfect  delivery 
of  the  barley  to  the  bankrupt ;  that  the  transitus  was  at  an  end,  and 
that  the  property  in  the  com  passed  to  them  as  assignees.  They  alsd 
claimed  to  be  entitled  to  the  corn  as  being  in  the  order  and  dispositiou 
of  the  bankrapt  at  the  time  of  his  bankruptcy. 

The  defendant  contested  the  above  claims  altogether. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs 
were  entitled  to  the  barley. 

The  case  was  argued  April  25th  and  May  5th,  and  juds^ment  delivered 
on  the  latter  day. 

Mellish  {Metcalfe  with  him),  for  the  plaintiffs. — First.  There  was  no 
valid  stoppage  in  transitu.  The  goods  were  delivered  at  the  railway 
station  to  the  railway  Company  as  warenousemen  for  the  purchaser,  and 
therefore  the  transitus  was  at  an  end.  [(Tray,  for  the  defendant,  said 
he  should  not  insist  on  that  point.] 

Secondly.  There  was  an  acceptance  and  receipt  of  the  goods  within 
sect.  17  of  The  Statute  of  Frauds,  29  Car.  2,  c.  8,  so  as  to  bind  the 
contract.  When  there  has  been  a  complete  delivery  of  goods  to  the 
buyer  or  his  agent,  the  seller  cannot  by  a  notice  requiring  that  the  goods 
be  delivered  back  to  him,  which  notice  is  not  complied  with,  rescind  the 
contract  and  prevent  the  purchaser  accepting  them.  The  object  of  the 
statute  was  to  prevent  perjury  arising  out  of  parol  contracts ;  and  ac- 
ceptance  and  receipt  are  required  by  sect.  17  only  as  evidence  of  a  pre- 
vious contract.     In  Bailey  v.  Sweeting,  9  C.  B.  N.  S.  843  (E.  G.  L.  R. 

*4S51  ^^''  ^^)'  *^^^^^  ^^  ^^  ^^^^  ^^^^  there  was  a  sufficient  written 
-I  memorandum  of  the  contract,  though  the  defendant  declined  to 
receive  the  goods  because  they  were  iinured  by  the  negligence  of  the  car* 
rier  through  whom  they  were  sent :  Williams,  J.,  said,  p.  859,  **  It  can- 
not for  a  moment  be  controverted  here,  that  in  point  of  fact  there  was  a 
good  and  lawful  contract  between  the  plaintiffs  and  the  defendant  for  the 
sale  of  the  goods  in  question.  But  it  is  equally  clear,  that,  as  the  price 
of  the  goods  bargained  for  exceeded  the  value  of  10?.,  the  contract  was 
not  an  actionable  one  unless  the  requisites  of  the  17th  section  of  the 

Statute  of  Frauds  were  complied  with The  effect  of  that  enactment 

is,  that  although  there  is  a  contract  which  is  a  good  and  valid  contract. 
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BO  action  can  be  maintained  upon  it,  if  made  by  word  of  month  only, 
unless  something  else  has  happened,  ex.  gr.  unless  there  be  a  note  or 
memorandum  in  writing  of  the  bargain  signed  by  the  party  to  be  charged. 
As  soon  as  such  a  memorandum  comes  into  existence,  the  contract  be- 
comes an  actionable  contract."  In  Taylor  tr.  Wakefield,  6  £.  &  B.  765 
(E.  C.  L.  R.  Tol.  88),  where  the  Court  held  that  there  was  no  evidence 
of  an  acceptance  and  receipt  to  bind  the  bargain,  the  goods  at  the  time 
of  the  yerbal  contract  for  purchase  were  in  the  possession  of  the  purchaser 
ss  bailee :  there  was  no  delivery  of  them  by  the  seller  in  pursuance  of  a 
previous  contract ;  a  delivery  requires  an  act  to  be  done  by  both  par- 
ties :  also  the  parol  contract  was  disaffirmed  by  the  seller  before  it  was 
acted  upon  by  the  purchaser.  [Blaokburn,  J. — ^In  Meredith  tr.  Meigh, 
2  E.  &  B.  864  (E.  C.  L.  B.  vol.  75),  where  goods  verbally  ordered  had 
been  delivered  on  board  a  ship  selected  by  the  vendor,  though  r^Aoa 
*there  was  a  sufficient  delivery  to  support  an  action  for  goods  ^ 
sold  and  delivered  there  was  not  an  acceptance  and  receipt  to  bind  the 
contract.  In  Cusack  v.  Robinson,  1  B.  &  S.  299  (E.  C.  L.  R.  vol.  101), 
where  the  sale  was  of  specific  goods,  it  was  held  that  an  acceptance  prior 
to  the  receipt  would  satisfy  the  statute.  Here  the  lapse  of  four  days 
during  which  the  bankrupt  allowed  the  20ods  to  remain  at  the  railway 
station  is  some  evidence  that  he  accepted  them.]  In  Bushel «.  Wheeler, 
15  Q.  B.  442,  note  (E.  0.  L.  R.  voL  69),  where  the  vendee  having  or- 
dered goods  to  be  sent  by  a  particular  vessel  received  the  invoice  which 
stated  a  three  months'  credit,  and  allowed  the  goods  to  remain  in  the 
warehouse  of  the  owner  of  the  vessel  until  after  that  credit  had  expired, 
and  then  repudiated  them,  it  was  held  that  the  Judge  ought  to  have  left 
to  the  jury  whether  there  was  an  acceptance  and  receipt.  In  Morton  v. 
Tibbett,  15  Q.  B.  428,  a  subsale  of  goods  which  had  never  been  seen  by 
the  vendee  was  held  to  be  evidence  of  acceptance. 

Thirdly.  Assuming  that  the  contract  did  not  vest  the  property  of  the 
goods  in  the  vendee  and  that  there  was  no  actual  acceptance  of  them  by 
him,  they  were  at  the  time  of  his  bankruptcy  in  his  order  and  disposition 
by  the  consent  of  the  true  owner  within  the  true  intent  and  meaning  of 
the  bankrupt  laws,  and  therefore  passed  to  the  assignees.  The  station- 
master  was  cognisant  of  the  bankrupt's  practice  to  nave  corn  which  he 
had  purchased  sent  to  his  order  at  the  railway  station.  [Blackbubn, 
J. — ^The  question  is  whether  the  public  were  aware  that  the  practice  of 
the  bankrupt  was  to  have  com  purchased  by  him  sent  to  lie  at  the  sta- 
tion for  his  acceptance.] 

*  Oray  {Jo$eph  Brawn  with  him),  for  the  defendant. — Admitting  rtAw 
that  the  transitus  was  at  end,  there  was  no  acceptance  of  the  ^ 
goods  so  as  to  make  a  valid  contract  within  sect.  17  of  the  Statute 
of  Frauds.  [Cockburn,  C.  J. — The  defendant  had  performed'his  part 
of  the  contract  by  delivering  the  goods  to  the  agent  of  the  vendee.  Is 
there  any  case  in  which  after  the  seller  has  done  all  that  lies  on  him  to 
do  he  can  repudiate  the  contract  and  demand  back  the  goods  ?]  There 
must  be  an  acceptance  as  well  as  a  delivery ;  and  with  respect  to  these 
goods  the  purchaser  did  no  act  evidencing  his  acceptance  of  them. 
[CocKBURK,  C.  J. — Suppose  the  purchaser  accepts  subject  only  to  a 
right  to  reject  the  goods  if  they  do  not  correspond  with  the  sample, 
does  not  the  property  in  the  goods  pass  so  far  as  the  vendor  is 
concerned,  unless  there  be  something  to  show  that  aaoh  was  not  the 
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intention  of  the  parties?]  No  property  passes  by  delivery  to  the  agent 
of  the  purchaser  unless  the  sale  be  of  specific  goods :  Godts  v.  £osc,  17 
0.  B.  229  (E.  C.  L.  R.  vol.  84).  [Blackburn,  J.,  referred  to  Datton 
i;.  Solomonson,  8  B.  &  P.  582.]  in  Norman  v.  Phillips,  14  M.  &  W. 
277,  the  vendee  kept  the  invoice  more  than  a  month  after  the  arrival  of 
the  timber  at  the  railway  station,  and  yet  it  was  held  that  there  was  not 
sufficient  evidence  of  an  acceptance.  Hunt  i;.  Ilecht,  8  Ezch.  814,  is 
an  express  authority  that  unless  the  vendee  has  an  opportunity  of 
judging  whether  the  goods  sent  correspond  with  those  ordered  Uiere 
can  be  no  acceptance  and  receipt  within  the  statute*  [Cockbukn,  C, 
J. — ^If  the  vendor  delivers  to  the  purchaser,  the  delivery  and  acceptance 
are  mutual.]  The  latter  receives  into  his  possession  but  does  not  neces- 
*4881  ^^^^^7  accept.     The  ^delivery  does  not  bind  the  contract,  because 

-*  the  vendee  may  return  the  goods  if  they  do  not  agree  with  the 
sample.  In  Morton  v.  Tibbett,  15  Q.  B.  428, 435  (E.  C.  L.  R.  vol.  69), 
Lord  Campbell,  in  delivering  the  judgment  of  the  Court,  said,  ''  The 
acceptance  to  let  in  parol  evidence  of  the  contract  appears  to  us  to  be 
a  different  acceptance  from  that  which  affords  conclusive  evidence  of  the 
contract  having  been  fulfilled."  In  Bushel  v.  Wheeler,  15  Q.  B.  442,  note^ 
the  vendee  maSe  no  communication  to  the  vendor  till  five  months  after 
the  arrival  of  the  goods.  In  Nicholson  v.  Bower,  1  E.  &  E.  172  (K 
C.  L.  R.  vol.  102),  the  vendee  had  examined  a  bulk  sample  of  the 
wheat  and  did  not  object  to  it,  yet  it  was  held  that  assuming  the 
transitus  to  have  been  at  an  end  on  the  arrival  of  the  wheat  at  the 
warehouse  of  the  railway  Company  there  was  no  acceptance  of  it  by  the 
vendee,  and  therefore  the  property  never  vested  in  him.  An  accept- 
ance by  the  purchaser  within  the  Statute  of  Frauds  must  be  with  the 
continuing  consent  of  the  vendor,  and  in  Bailey  «•  Sweeting,  9  C.  B. 
N.  S.  848  (E.  C.  L.  R.  vol.  99),  there  was  such  an  acceptance ;  here 
the  acceptance  by  the  assignees  was  not  until  after  the  defendant  had 
withdrawn  his  consent  and  repudiated  the  contract.  Taylor  v.  Wake- 
field, 6  £.  &  B.  765  (E.  C.  L.  R.  vol  88),  was  cited  in  that  case,  and 
Willes,  J.,  p«  850,  distinguished  it  on  that  ground.  The  assignees 
have  no  right  to  come  in  and  make  the  transaction  a  binding  contract 
while  it  is  open  to  either  of  the  parties  to  say  that  they  do  not  choose 
that  it  shall  be  matured  into  a  contracts 

The  goods  did  not  pass  to  the  assignees  under  the  bankruptcy.  Bj 
Stat  12  &  18  Vict.  c.  106,  s.  125,  ''if  any  bankrupt  at  the  time  he  be- 
*A^Q^  ^^^^  bankrupt  shall,  by  *the  consent  and  permission  of  the 

-*  true  owner  thereof,  have  in  his  possession,  order,  or  disposition, 
any  goods  or  chattels  whereof  he  was  reputed  owner,  or  whereof  he  had 
taken  upon  him  the  sale,  alteration,  or  disposition  as  owner,  the  Court  shall 
have  power  to  order  the  same  to  be  sold  and  disposed  of  for  the  benefit  of 
the  creditors  under  the  bankruptcy."  First  The  goods  must  be  in  the 
possession,  order,  or  disposition  of  the  bankrupt.  Here  the  goods  were 
in  the  possession  of  the  railway  Company  until  the  vendor  gave  notice 
to  redeliver  them  to  him.  If  the  goods  had  been  destroyed  by  fire,  the 
bankrupt  could  not  have  been  fixed  with  the  possession  of  them.  The 
only  written  document  is  the  delivery  note  to  the  railway  Company ; 
but  that  is  no  contract  When  the  seller  gave  notice  to  the  railway 
Company  to  redeliver  the  goods  to  him,  it  is  as  if  they  had  been  sent  by 
mistue.    And  consent  given  under  a  mistake  is  no  consent    £CocK- 


6  BEST  k  SMITH.    Q.  B.  4S» 

BURN,  C.  J. — If  the  bankrupt,  by  giving  orders  to  the  railway  Company, 
eonld  have  dispoBed  of  the  goods,  they  were  in  his  order  and  disposi* 
tion :  down  to  the  time  of  the  bankruptcy  the  vendor  had  done  nothing 
to  prevent  the  bankrupt  giving  an  order  to  the  railway  Company  to  de^ 
liver  the  goods.]  Secondly.  Mere  possession  of  goods  by  a  bankrupt  is 
not  sufficient ;  Gibson  v.  Bray,  8  Taunt.  76  (E.  G.  L.  R.  vol.  4),  1  B* 
Moo.  519,  overruling  the  opinion  of  Gibbs,  C.  J.,  at  Nisi  prius,  Holt, 
N.  P.  C.  556  (£•  C.  L.  B.  vol.  8),  where  it  was  held  that  goods  sent  to 
a  trader  upon  a  special  engagement  that  he  should  return  what  were  not 
approved  within  a  reasonable  time  did  not  pass  to  his  assignees  under 
sUt.  21  Jac.  1,  c.  19,  s.  11.  [BI.ACKBURN,  J. — The  words  of  stat.  12 
k  IS  Yict.  c.  106,  8.  125,  are  *^  possession,  order  or  disposition."] 
Thirdly.  The  ^goods  must  be  in  the  possession,  order  or  dispo-  r*44A 
Bition  of  the  bankrupt,  '^  by  the  consent  and  permission  of  the  ^ 
true  owner."  The  mere  delivery  to  a  carrier  is  not  a  delivery  to  the 
Tendee,  so  as  to  bind  the  contract  within  sect.  17  of  the  Statute  of 
Frauds :  Meredith  v.  Meigh,  2  E.  &  B.  864,  878  (E.  C.  L.  R.  vol.  75) ; 
Hart  V.  Borii,  E.  B.  k  E.  494,  498,  per  Lord  Campbell.  [Blackburn, 
J. — ^In  neither  of  those  eases  was  there  a  bankruptcv  of  the  proposed 
vendee.]  The  bankruptcy  coming  after  does  not  anect  the  decisions. 
[Blackburn,  J. — The  piinciple  on  which  those  cases  were  decided  is, 
that  a  carrier  has  no  power  or  authority  to  accept.  It  is  almost  a  con- 
tradiction  to  say  that  there  is  a  delivery  and  yet  not  a  receipt.  An 
acceptance  under  sect.  17  of  the  Statute  of  Frauds  is  another  question.] 
Fourthly.  The  bankrupt  must,  ''  by  the  consent  and  permission  of  the 
true  owner,"  have  in  his  possession,  order  or  disposition  goods  whereof 
he  was  reputed  owner.  Here  the  bankrupt  bad  bought  the  goods  as 
real  owner,  and  the  intention  of  the  vendor  was  that  the  contract  of  sale 
should  be  carried  out.  In.Load  «.  Green,  15  M.  k  W.  216,  Parke,  B., 
after  citing  the  judgment  of  Lord  Redesdale  in  Joy  v.  Campbell,  1  Sch. 
k  Lefr.  886,  said,  p.  228,  "  In  order,  therefore,  to  bring  the  case  within 
the  statute,  there  must  be  a  real  owner,  distinct  from  an  apparent 
owner,  and  the  real  owner  must  consent  to  the  apparent  ownersnip  as 
such.''  [He  also  cited  Wilkins  v.  Bromhead,  6  M.  &  G.  968  (E.  C.  L. 
R.  Yol.  46.]  [Blackburn,  J. — ^In  Load  i;.  Green,  the  goods  were 
bouffht  with  the  fraudulent  intention  of  never  paying  for  them :  the 
vendofB  did  not  know  that  they  had  the  right  to  disaffirm  the  contract 
and  revest  the  property  in  the  goods  in  themselves.  Here,  all  that  oc« 
curred  *down  to  the  time  of  the  bankruptcy  was  with  the  con-  r*^^^ 
sent  of  the  vendor.]  L  ^^ 

MeUiahj  in  reply. — ^An  acceptance  and  receipt  of  goods  do  not  merely 
make  the  contract  bindins  as  from  the  time  when  the  acceptance  and 
receipt  took  place,  but  take  the  case  out  of  the  Statute  of  Frauds  alto- 
gether, and  put  the  parties  in  the  same  position  as  they  would  be  in  if 
the  statute  had  not  passed.  Where  goods  sold  under  a  parol  contract 
within  the  Statute  of  Frauds  are  delivered  to  a  carrier  and  lost,  the 
carrier  is  liable  to  the  vendor ;  but  if  they  reach  the  purchaser,  and  he 
accepts  them,  he  must  sue  the  carrier  for  an  injury  by  negligence  in 
carrying  them,  for  the.  property  in  them  passed  to  the  purchaser  when 
they  were  delivered  to  the  carrier.  Bailey  i;.  Sweeting,  9  C.  B.  N.  S. 
843  (E.  C.  L.  R.  vol.  99),  shows  that  the  memorandum  in  writing  may 
be  given  at  any  time  after  the  parol  oontract.    And  there  is  no  differ^ 
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ence  in  principle  between  the  effect  of  a  subsequent  memorandum  and 
of  a  subsequent  acceptance  and  receipt.  [Cockburn,  G.  J. — Here  the 
seller  countermanded  the  goods,  and  the  purchaser  had  no  right  against 
him  because  there  was  no  binding  contract.]  There  was  a  contract,  and 
it  became  binding  by  a  subsequent  acceptance  and  receipt.  The  notice 
given  by  the  defendant  to  the  railway  Company  was  only  to  hold  the 
goods  for  him.  [Blackburn,  J. — If  the  railway  Company  refused  to 
act  upon  the  notice  after  reasonable  time  for  inquiry,  there  would  be 
ground  for  an  action  of  trover ;  could  that  vested  right  of  action  against 
them  be  divested  by  a  subsequent  acceptance  by  the  purchaser  ?  Cook- 
burn,  C.  J. — Were  not  the  railway  Company  here  agents  for  both  ptr« 
n^AAo-i  ^i^  7]  They  were  ^agents  for  the  purchaser  until  he  refused  to 
''J  accept  the  goods.  The  terms  of  the  Company's  answer  to  the 
notice  of  the  defendant  amount  to  this,  that  they  will  keep  the  eom 
tin  they  see  who  is  entitled  to  it.  And  as  soon  as  there  was  an  accep« 
tance  and  receipt,  the  case  is  taken  out  of  the  Statute  of  Frauds.  A 
memorandum  signed  by  the  vendor  only  is  binding  upon  him ;  so,  the 
vendor,  by  delivering  goods  de  facto  binds  himself,  though  the  par* 
chaser  might  reject  them.  [Blackburn,  J.,  referred  to  the  judgment 
of  Parke,  B.,  in  Van  Casteel  v.  Booker,  2  Exoh.  691,  709V]  In  Gib- 
son  r.  Carruthers,  8  M.  &;  W.  821,  where  Lord  Abinger  differed  firom 
the  other  Barons  of  the  Exchequer,  it  was  held  that  the  assignees  were 
entitled  to  bring  an  action  upon  a  contract  of  sale  against  the  vendor 
for  non-delivery.  Meredith  v.  Meigh,  2  £.  &  B.  864  (E.  C.  L.  R.  vol. 
75),  and  Hart  v.  Bush,  E.  B.  &  E.  494  (E.  G.  L.  R.  vol.  96),  have  not 
much  bearing  on  this  branch  of  the  case.  [Cookburn,  C.  J.— As  to 
the  decision  in  Bailey  t;.  Sweeting,  9  C.  B.  N.  S.  848  (E.  C.  L.  R.  voL 
99),  I  am  not  prepared  to  adopt  it.  Blackburn,  J. — The  distinction 
between  that  case  and  the  present  is,  that  there  cannot  be  an  acceptance 
if  the  person  who  has  a  right  to  prevent  it  interposes.]  Here  the  ven- 
dor did  an  act  which  bound  him.  Suppose  the  purchaser  had  signed  the 
contract  and  the  seller  had  not,  oonld  the  seller  have  demanded  the 
goods  back  after  he  had  delivered  them  ?  In  the  cases  cited  on  the 
other  side  the  question  was  whether  the  purchaser  had,  prior  to  his  re- 
fusal to  take  the  goods,  bound  himself  by  an  acceptance  and  receipt.  In 
Norman  v.  Phillips,  14  M.  k  W.  277,  the  purchaser,  immediately  he 
was  informed  of  the  arrival  of  the  timber  at  the  railway  station,  refused 

*4431  ^  ^^®  ^^ '  ^"^  ^^  ^^  '''down  by  Alderson,  B.,  p.  288, 

-^  "  that  acceptance  and  delivery  under  the  Statute  of  Frauds  means 
such  an  acceptance  as  precludes  the  purchaser  from  objecting  to  the 
quality  of  the  goods,"  was  dissented  from  by  Lord  Campbell,  in  Morton 
V.  Tibbett,  15  Q.  B.  428,  439.  Hunt  t^.  Hecht,  8  Exch.  814,  and  Nidi- 
olson  V.  Bower,  1  E.  &  E.  172  (E.  C.  L.  R.  vol.  102),  turned  on  the  re- 
fusal of  the  defendant  to  accept.  But  the  rule  laid  down  in  Hunt  v. 
Hecht  is  at  variance  with  the  decision  in  Morton  tr.  Tibbett.  Further, 
the  assiffnees  might  adopt  the  contract  of  the  bankrupt.  In  Scott  v, 
Pettit,  8  B.  k  P.  469,  where  ffoods  reached  the  warehouse  of  the  defend- 
ant's agent,  which  was  considered  as  his  own  after  his  bankruptcy, 
though  the  bankrupt  had  done  no  act  to  bind  the.  contract,  it  was  held 
that  the  property  in  the  goods  vested  in  the  assignees.  Lord  Alvanley 
saying,  p.  471,  ^^  for  the  purpose  of  receivine  goods,  the  assignees  atana 
in  the  place  of  the  bankrupt"    [fl^ay. — The  decision  in  that  case  was 
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on  the  gronnds  that  the  bankruptcy  was  not  a  countermand  of  the 
order,  and  the  transitua  was  at  an  end.] 

The  course  of  business  between  the  bankrupt  and  the  railway  Com- 
pany was  different  from  the  ordinary  course  of  railway  Companies,  and 
therefore  the  goods  were  as  much  in  the  possession  of  the  bankrupt  as 
if  they  had  been  in  his  own  warehouse,  and  in  such  a  way  as  to  make 
him  apparent  owner.  In  many  cases  the  number  of  persons  who  are 
cognisant  of  the  apparent  ownership  is  very  small.  The  goods  were  in 
the  order  and  disposition  of  the  bankrupt  with  the  consent  of  the  de- 
fendant ;  for  he  delivered  them  al  the  railway  station  with  the  intention 
that  the  bankrupt  should  deal  with  them  as  owner  knowing  that  there 
had  been  no  written  ^contract  and  that  they  therefore  remained  r^A4A 
his  own  property.  [Blaokburn,  J. — He  could  not  intend  that  ^ 
they  should  be  in  the  order  and  disposition  of  the  bankrupt  until  he  had 
accepted  them.  It  cannot  be  assumed  that  the  goods  were  according  to 
the  sample  until  the  time  had  arrived  for  ascertaining  whether  they  were 
80.  CocKBUBN,  C.  J. — SuppoBO  the  buyer  had  written  to  the  seller  to 
say  that  he  would  not  be  bound.]  After  he  refused  to  accept  he  would 
not  have  the  order  and  disposition  of  the  goods.  The  report  of  Gibson 
V.  Bray,  8  Taunt.  76  (B.  G.  L.  R.  vol.  4),  1  B.  Moo.  519,  is  not  of 
much  authority,  as  the  cases  in  that  volume  were  gathered  from  the 
notes  of  Mr.  Taunton  after  his  death.(a)  Dallas,  C.  J.,  is  reported  to 
have  sftid,  8  Taunt.  79,  80,  ^^If  mere  possession  were  suflScient,  the 
possession  of  factors,  trustees  and  others,  would  be  a  possession  in  the 
order  and  disposition  of  the  bankrupt,  which  it  clearly  is  not ;  and  there- 
fore^  the  proposition,  that  a  mere  possession  of  goods  will  bring  them 
within  the  order  and  disposition  of  the  bankrupt  is  much  too  extensive." 
The  term  **'  trustee"  is  a  doubtful  one  because  the  possession  of  a  trustee 
may  be  the  possession  of  the  owner.  But  the  reason  of  the  decision  in 
that  case  is,  that  where  in  the  ordinary  course  of  business  one  man  has 
posseaaion  of  the  goods  of  another  without  the  power  of  disposal  and 
sale,  the  clause  in  the  Bankriiptcy  Act  as  to  reputed  ownership  does  not 
apply. 

CocKBUBN,  C.  J. — The  Court  is  much  indebted  to  the  counsel  on 
both  sides,  who  have  argued  this  case  with  great  ability  and  industry. 
I  am  of  opinion  that  our  judgment  should  be  for  the  defendant. 

*The  first  question  is,  whether  the  defendant  was  entitled  to  r*AA^ 
the  goods  by  stoppage  in  transitu.  This  was  disposed  of  in  the  ^ 
coarse  of  the  argument :  it  is  quite  clear  the  transitus  had  ceased.  The 
goods  had  arrived  at  the  place  which,  as  between  buyer  and  seller,  was 
the  pbice  of  their  destination ;  and  they  were  in  the  custody  of  the  rail- 
way Company,  not  as  carriers,  but  as  warehousemen,  and  fresh  orders 
were  requisite  for  a  fresh  destination. 

The  most  important  question  is  whether,  at  the  time  when  the  defend* 
ant  demanded  possession  of  the  goods,  the  property  was  still  in  him, 
with  the  right  to  have  them  delivered  up  to  him  upon  demand.  That 
depends  upon  whether  sect.  17  of  the  Statute  of  Frauds  had  been  sat- 
isfied. And  on  this  part  of  the  case  two  points  arise.  First.  Whether 
the  delivery  of  the  goods  by  the  vendor  to  the  railwav  Company,  by 
Virtue  of  the  arrangement  or  contract  between  them,  and  the  receipt  by 
the  railway  Company  on  the  part  of  the  purchaser,  was  a  receipt  and 

(a)  8«e  per  Parke,  B.,  in  Hftdley  v.  Baiendale,  0  Ezcb.  347,  note  {b),  and  18  Jar.  358. 
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acceptance  sach  as  to  satisfy  the  statate.  The  cases  relied  on  bj  Mr. 
Orav,  nart  t;.  Bush,  E.  B.  &  E.  494  (E.  C.  L.  R.  vol.  96),  and  Hunt  v. 
Hecht,  8  Ezch.  814,  are  conclusive  authorities  to  show  that  the  delivery 
to  a  railway  Company  is  not  equivalent  to  a  receipt  and  acceptance  by 
the  buyer.  In  the  former  case  goods  were  delivered  at  a  certain  wharf 
according  to  arrangement  between  the  vendor  and  purchaser,  for  the  pur- 
pose of  being  put  on  board  ship  and  conveyed  to  their  destination,  where 
the  purchaser  carried  on  business,  and  the  Court  held  that  this  was  not 
sufficient  to  satisfy  the  statute.  The  facts  here  are  much  the  same :  the 
goods  were  delivered  to  the  railway  Company  for  the  purpose  of  being 
afterwards  forwarded  as  the  buyer  should  direct.  Hunt  v.  Hecht  goes 
*4481  ^^^^  farther :  '''there  the  buyer  had  a  right  to  inspect  the  goods 
-■  sold,  to  see  if  they  were  in  accordance  with,  what  he  had  bar- 
gained for ;  and  the  Court  of  Exchequer  held  that  till  he  had  exercised 
that  right  there  was  no  acceptance  within  the  statute^  and  therefore  no 
binding  contract.  There  is  a  distinction  between  a  mere  receipt  and  a 
receipt  animo  accipiendi ;  and  in  the  present  case,  the  sale  being  by 
sample,  the  buyer  had  a  right  to  see  whether  the  bulk  was  according  to 
the  sample,  and  until  he  had  exercised  that  rig;ht  there  was  no  accept- 
ance within  the  statute.  The  other  point  on  this  branch  of  the  case  is 
whether  the  assignees  of  the  buyer  who  had  become  bankrupt  were  en- 
titled to  place  themselves  in  the  bankrupt  buyer's  place  and  to  accept 
the  goods,  so  as  to  take  the  case  out  of  the  17th  section  of  the  Statute 
of  IBrauds.  It  is  not  necessary  to  determine  whether  in  general  they 
are  entitled^to  accept  goods  ordered  bv  a  bankrupt  previous  to  his  bank- 
ruptcy, and  not  accepted  by  him.  Assuming  that  the  assignees  would 
have  a  right  to  perfect  any  right  or  interest  of  the  bankrupt  inchoate 
at  the  time  of  the  bankruptcy,  in  the  present  case,  before  they  attempted 
to  do  so,  the  vendor  had  asserted  his  right  to  have  the  goods  redelivered 
to  him.  K  he  had  that  right  the  assignees  could  not  divest  the  pro- 
perty out  of  him.  That  depends  on  sect.  17  of  the  Statute  of  Frauds, 
the  effect  of  which  is  that,  without  a  note  or  memorandum  in  writing, 
until  acceptance  and  receipt  by  the  buyer  there  is  no  contract  binding 
on  either  party.  The  passing  of  the  property  depends  on  the  efficacy 
of  the  contract,  and  if  the  contract  has  none  until  acceptance  the  pro- 
perty cannot  pass ;  here  therefore  the  property  in  the  com  remained  in 
the  seller,  and  he  was  entitled  to  assert  his  right  of  property :  he  did 
*4471  ^'  ^"^  ^^  railway  Company  admitted  the  validity  of  his  claim 
-I  *and  promised  that  the  com  should  not  be  removed  without  his 
instructions.  This  put  an  end  to  the  contract.  .  I  agree  with  Mr.  Mtl- 
lish  that,  if  the  assignees  had  done  any  act  to  accept  the  corn,  it  would 
have  taken  the  case  out  of  the  statute ;  but  as  they  had  not  done  any 
such  act  at  the  time  when  the  defendant  claimed  to  have  the  com  rede- 
livered to  him,  there  being  no  binding  contract  and  the  property  not 
having  passed  he  had  the  right  to  treat  the  contract  as  not  binding  on 
either  party,  and  the  assignees  were  too  late. 

Then  comes  the  question  whether  these  goods  were  left  in  the  order 
or  disposition  of  the  bankrapt  with  the  consent  of  the  trae  owner.  The 
case  of  Load  v.  Green,  15  M.  &  W.  216,  disposes  of  it,  and  I  concur  in 
the  sound  sense  and  good  law  of  the  decision,  that  in  order  that  the 
assignees  should  become  entitled  to  the  goods  of  another  person  by 
virtue  of  the  reputed  ownership  clause  in  The  Bankraptcy  Act  Ae  goods 
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moBt  be  in  the  order  or  disposition  of  the  bankrupt  as  apparent  owner 
with  the  consent  of  the  tme  owner.  Here  the  real  owner  never  intended 
that  the  bankrupt  should  have  possession  of  the  goods  as  ostensible 
owner,  and  therefore  it  cannot  be  said  that  he  had  the  goods  in  his  order 
or  disposition,  with  the  consent  of  the  true  owner.  They  were  in  the 
order  and  disposition  of  the  bankrupt  as  intended  purchaser  bj  an  order 
to  be  given  bj  him  to  the  railway  Company :  but  the  other  element  is 
wanting ;  they  were  not  in  the  order  and  disposition  of  the  bankrupt  as 
ostensible  owner. 

Bi«ACKBURN,  J. — The  present  case  does  not  depend  on  the  question 
as  to  the  right  of  stoppage  in  transitu.  It  was  admitted  by  Mr.  Ghay 
that  the  railway  station  was  '''the  ultimate  destination  of  the  goods  r^c  i4o 
60  far  as  the  vendor  and  purchaser  were  concerned,  and  if  the  ^ 
17th  section  of  the  Statute  of  Frauds  was  satisfied  they  would  have 
belonged  to  the  purchaser. 

The  first  question  on  which  the  case  depends  is,  whether  the  17th 
section  of  the  Statute  of  Frauds  was  satisfied.  In  order  to  satisfy  it 
there  must  have  been  an  acceptance  and  receipt  of  the  goods  to  bind 
both  the  purchaser  and  vendor.  It  is  hot  disputed  that  when  goods,  in 
pursuance  of  a  contract,  are  delivered  to  a  common  carrier,  thonsh  he 
receives  them  as  agent  for  the  buyer,  nevertheless,  having  no  authority 
to  accept,  that  is  not  an  acceptance  to  bind  the  contract  between  the 
buyer  and  seller.  In  the  present  case  the  delivery  of  the  goods  at  the 
miiway  station  was  on  the  7th  November ;  the  goods  lay  there  until  the 
9tli,  on  which  day  the  intended  purchaser  became  bankrupt.  Though 
the  bankrupt  had  done  no  act  respecting  them,  the  lapse  of  time  womd 
have  been  some  evidence  of  acceptance ;  for  the  cases,  as  was  said  in 
Morton  v.  Tibbett,  15  Q.  B.  428,  441-2  (£.  C.  L.  R.  vol.  69),  establish 
that  there  may  be  an  acceptance  and  receipt  of  goods  by  a  purchaser 
within  the  Statute  of  Frauds,  although  he  has  done  nothing  to  preclude 
himself  from  objecting  that  they  do  not  correspond  with  the  contract. 
But  here,  considering  the  shortness  of  the  time,  and  that  the  purchaser 
being  on  the  eve  of  bankruptcy  could  not  honestly  have  accepted  the 
goods,  it  would  be  too  much  to  infer  an  acceptance  of  the  goods  before 
the  9th  November.  Here  was  an  actual  receipt,  but  not  an  acceptance ; 
and  the  effect  is  that  the  contract  was  not  good  under  the  statute.  The 
cases,  including  Meredith  v.  Meigh,  2  E.  &  B.  364  (£.  C.  L.  R.  vol.  75), 
are  uniform,  that  if  the  ^goods  had  in  the  mean  time  perished  by  v^aaq 
accident,  it  would  have  been  the  loss  of  the  intended  vendor,  ^ 
because  the  statute  not  being  complied  with  the  property  did  not  pass, 
and  the  goods  still  belonged  to  him.  On  the  11th  November  the  defend- 
ant in  this  case  gave  a  notice  to  the  railway  Company,  with  which  they 
could  not  have  refused  to  comply,  and  demanded  the  goods  from  the 
Company.  They  assented  to  it  and  promised  that  they  would  not  part 
with  the  goods  without  his  instructions.  After  that,  could  there  be  a 
subsequent  acceptance  by  the  buyer  or  any  person  representing  him 
without  the  consent  of  the  vendor?  I  think  not.  Bailey  v.  Sweeting, 
9  C.  B.  N.  S.  848  (£»  C.  L.  R.  vol.  99),  turned  on  the  effect  of  the 
letter  by  the  defendant  as  a  written  memorandum  of  the  bargain :  it  is 
not  necessary  to  consider  whether  we  approve  of  the  decision  in  that 
case,  because  here  could  be  no  acceptance  until  the  goods  were  approved. 
But  when,  the  railway  Company  said  that  they  would  no  longer  hold 
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them  to  the  order  of  the  porohaaer,  if  he  had  come  afterwards  and 
taken  them  away  there  could  not  have  been  an  acceptance,  because  an 
acceptance  must  be  with  the  consent  of  the  vendor.  In  Bailey  v.  Sweet- 
ing, Willes,  J.,  observing  on  Taylor  v.  Wakefield,  6  E.  &  B.  765  (E.  C. 
It,  B.  vol.  88),  says,  p.  o50,  '^  that  was  a  very  peculiar  case :  there  was 
no  acceptance  there  with  the  assent  of  the  vendor."  My  judgment  rests 
on  the  ground  that  there  was  not  and  could  not  be  a  subsequent  accept- 
ance of  the  goods,  and,  there  being  nothing  to  bind  the  contract  under 
the  Statute  of  Frauds,  they  remained  the  goods  of  the  defendant. 
*4501  '^^  ^  ^^^  ^^^  point  I  entertained  some  doubt ;  but,  *the  judg- 
-J  ment  in  Load  v.  Green,  15  M.  k  W.  216,  satisfies  me  that  gooda 
do  not  pass  to  the  assignees  as  in  the  order  and  disposition  of  the  bank- 
rupt at  the  time  of  his  bankruptcy,  unless  it  is  a  case  in  which  the  true 
owner  consents  that  the  other  party  shall  be  reputed  owner,  not  being 
true  owner.  What  the  defendant  assented  to  was  that  the  bankrupt 
should  as  soon  as  he  had  accepted  the  goods  have  thuem  as  true  owner. 
This  was  not  in  fraud  of  the  bankrupt  law,  nor  what  the  bankrupt  law 
contemplated.  .The  defendant  intended  die  vendee  to  be  true  owner, 
and  therefore  there  was  no  apparent  ownership. 

Mellor,  J. — ^In  the  present  case  there  was  a  sale  by  sample  of  gooda 
above  the  value  of  lOL  By  sect.  17  of  the  Statute  of  Frauds  such  a 
sale  is  not  good  unless  the  buyer  accept  and  actually  receive  the  gooda 
or  some  portion  of  them ;  in  order  to  bind  the  contract  there  must  be 
an  assenting  to  an  actual  sale  of  the  goods.  Here  the  goods  so  sold 
were  sent  to  the  railway  station  to  the  order  of  the  buyer ;  the  buyer 
gave  no  order  and  did  nothing  under  the  contract,  nor  did  he  accept  or 
actually  receive  any  portion  of  the  goods.  There  may  be  an  acceptance 
and  receipt  to  satisfy  the  statute,  and  yet  the  buyer  may  refuse  to  carry 
out  the  contract  on  the  eround  that  the  goods  were  not  according  to  the 
contract.  Afterwards  the  vendor  went  to  the  railway  station  and  coun- 
termanded the  directions  he  had  previously  given  respecting  the  destina- 
tion of  the  goods ;  and  the  station  master  promised  that  he  would  not 
part  with  the  goods  without  his  instructions.  All  this  occurred  before 
ntAfLii  ^^7  ^^^  d<>Q^  ^7  ^^®  ^buyer  to  bind  the  contract  by  acceptance 
-'  er  otherwise,  and  consequently  the  property  in  Uie  goods  did  not 
pass. 

As  to  the  other  point.  The  possession  contemplated  by  The  Bank* 
ruptcv  Act  was  a  possession  for  a  different  object  than  that  of  the  bank- 
rupt in  tlie  present  case,  and  I  agree  with  the  rest  of  the  Court. 

CocKBUBN,  C.  J. — My  brother  Shee,  who  has  gone  to  chambers,  con* 
curs  in  the  judgment  of  the  Court 

Judgment  for  the  defendant. 


The  QUEEN  v.  The  Overseers  of  FULBOUKN.    Mojf  6. 

PMMraie. — Lunaiic  Atylunu  Act,  1853,  16  S  17  Vict,  e.  97,  s.  35. — County  Lunatic 
Asylum, — Building  and  land  **  used  for  the  purposes  of  an  asylum," — Pai^cr 
lunatics  not  belonging  to  the  county, — IMvate  lunatics, — Farm  and  garden. 

The  LnDAtlo  Aiylnms  Aet,  1853, 16  4  17  Vkt  o.  97,  i.  S8,  •naoU,  that  no  laodi  or  baildtiiff 
pnrohaMd  or  aeqntred  aiid«r  the  proTUioai  of  the  Aot «  fiw  tbo  poipofei  of  ao  j  aaylnm"  (widi 
0?  wUboai  anj  addit&oud  buUdiag  aroetad  thaNon).  thaU  **  wbila  uad  tx  tneh  pwfoaai"  ht 
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to  may  lo«al  rmtot  "  ni  a  higher  ralve  or  more  improrod  rent  than  the  ralae  or  rent  a| 
which  the  tame  were  a«eeeaed  at  the  time  of  sach  parebaae  or  aeqoisitioo."  A  oonoty  lanatio 
asylum,  bnilt  npon  land  acqaired  under  the  proTisions  of  atate.  8  A  9  Viet.  o.  126,  end  16  A  17 
YicL  e.  97,  eonsieted  of  boildings  and  of  land,  20  aerea  of  whieh  were  laid  ont  as  a  garden, 
and  30  aerea  were  under  enltivation  aa  a  farm.  The  farm  and  garden  were  ealtivated  by 
gardenara,  who  were  pari  of  the  establiahment,  aaaiated  by  the  patieata,  and  the  reanit  waa  a 
aenree  of  profit  ariaing  from  the  aale  of  produoe  not  required  for  the  eatabliahment.  Tha 
eomraittoe  of  Tialtora  acting  under  the  powers  contained  in  aecta.  43  end  49  of  atat.  16  A  17 
Viei.  e.  Vf,  admitted  other  pauper  lunatic*  than  thoae  l)elonging  to  their  eonnty,  and  alao 
priFato  Innatica,  thereby  realiiing  conaiderable  proflta.    Held, 

1.  That  thia  waa  aa  aaylum  within  aeot  35  of  atat.  16  A  17  Vict  e.  97,  and  therefore  rate- 
able only  at  the  ralue  at  which  the  land  waa  aaaeaaed  at  the  time  of  ita  purchaae. 

2.  That  the  building  and  land  were  "  uaed  for  the  porpoaea  of  an  aaylum''  within  aeet.  35, 
the  primary  object  of  the  farm  and  garden  being  the  aaaitary  occupation  of  the  patienta  with 
a  Tiew  to  their  cure. 

3.  That  the  oommittee  of  Tialtora  were  not  rateable  in  reapeet  of  the  proflta. 

An  appeal  by  the  committee  of  visitors  of  The  Cambridgeshire,  Isle 
of  Ely  and  Borough  of  Cambridge  Pauper  Lunatic  Asylum,  against  a 
rate  made  for  the  relief  of  the  poor  of  the  parish  of  Fulbourn,  in  the 
county  of  Cambridge,  and  for  other  purposes  chargeable  ^thereon,  rmARo 
according  to  law,  on  the  28th  April,  1864,  was  by  consent  allowed  ^ 
by  the  Quarter  Sessions,  subject  to  the  following  special  case. 

The  Cambridgeshire,  Isle  of  Ely  and  Borough  of  Cambridge  Pauper 
Lunatic  Asylum  is  situate  in  the  respondents'  parish,  and  was  completed 
in  1858,  under  the  provisions  of  stats.  8^9  Vict.  c.  126,  and  16  k  17 
Vict,  c  97,  relating  to  county  lunatic  asylums,  and  the  asylum  was 
opened  for  the  reception  of  patients  in  November  1858.  The  Isle  of 
Sly  is  a  division  of  a  county,  and  the  borough  of  Cambridge  is  a  borough 
havinc  more  than  six  justices  besides  the  recorder. 

Under  the  provisions  of  stat.  8  &  9  Vict.  c.  126,  a  committee  of  jus- 
tiees  for  the  purposes  of  that  Act  was  appointed  for  the  county  of  Cam- 
bridge, the  Isle  of  Ely  and  the  borough  of  Cambridge  respectively,  and 
these  committees  agreed  to  unite  for  the  purposes  of  that  Act.  An 
agreement  was  accordingly  entered  into,  dated  the  80th  August,  1848, 
in  the  form  given  in  Schedule  (A.)  of  that  Act ;  which  was  approved  by 
Sir  George  Grey,  the  then  Secretary  of  State,  on  the  15th  January, 
1849,  and  was  in  force  at  the  time  of  the  passing  of  stat.  16  &  17  Vict, 
c.  97,  and  still  remains  in  force.  The  greater  portion  of  the  land  had 
been  purchased  but  no  buildings  had  been  erected  thereon. 

The  above-mentioned  committee  of  justices  are  the  present  committee 
of  visitors  for  The  Cambridgeshire,  Isle  of  Ely  and  Borough  of  Cam- 
bridge Lunatic  Asylum,  and  are  the  appellants. 

In  the  rate  appealed  against  the  appellants  were  assessed  in  respect 
of  "  Lunatic  asylum,  farm  buildings,  house,  and  gas-house,  and  land.'* 
Bodi  the  land  built  on  and  the  land  not  build  on  are  in  their  possession 
and  occupation.  The  land  was  purchased  by  them,  with  the  *ap-  ri^A  f^o 
proval  of  the  .Secretary  of  State,  under  the  provisions  of  The  *- 
Lunatic  Asylum  Acts,  and  comprises  an  area  of  59a.  8r.  Ip.  At  the 
time  the  land  was  purchased  it  was  assessed  at  the  net  annual  value  of 
88L  10s. 

Of  the  land  in  the  possession  and  occupation  of  the  appellants  about 
five  acres  are  partly  covered  by  buildings  erected  at  a  cost  of  40,6812. 
7i.  lOcZ.,  or  thereabouts ;  about  four  acres  are  used  for  roads  and  shrub- 
beries ;  about  twenty  acres  are  laid  out  as  a  garden ;  the  remainder. 
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oomprising  about  thirty  acres,  is  under  cultivation  as  a  farm.     The 
garaen  and  farm  are  well  stocked  and  planted,  and  are  partly  surrounded 
67  a  brick  wall  covered  with  fruit  trees,  and  are  part  of  the  asylum. 
The  buildings  comprised  within  the  area  in  question,  are  as  follows : — 

A.  The  medical  superintendent's  house,  containing  three  sitting- 
rooms  and  five  bed-rooms,  besides  the  committee  room ;  a  garden  of 
about  one  rood  is  attached  to  the  house,  and  is  appropriated  exclusively 
to  the  medical  superintendent. 

B.  Buildings  occupied  by  insane  patients,  consisting  of  day  rooms 
and  dormitories. 

C.  Apartments  occupied  by  the  steward  and  matron,  the  porter,  and 
other  servants  of  the  establishment. 

D.  The  chapel. 

E.  The  offices  of  the  establishment. 

F.  Workshops. 

G.  Farm  buildines. 
H.  Gas  worka.   ^ 

The  establishment  consists  of  the  following  persons.  A  medical 
superintendent,  steward,  matron,  and  twenty-seven  attendants  and  ser* 
yants,  all  residing  in  the  asylum;  a  head  gardener,  residing  at  the 
entrance  lodge,  and  four  under  gardeners,  and  four  tradesmen,  and  a 
*4541  ''^''^®''>  *^i^ii^g  i^way  from  the  asylum.  The  premises  occupied 
J  by  those  persons  are  severally  necessary  for  the  services  they 
have  to  perform,  and  are  not  in  excess  of  what  is  required. 

The  farm  and  garden  are  cultivtM^ed  by  the  gardeners,  assisted  by  the 
patients.  The  result  for  the  year  ending  the  olst  December,  1868,  was 
a  source  of  profit,  as  shown  by  the  sixth  annual  report  of  the  asylam 
with  appendices,  which  was  to  form  part  of  the  case.  The  farm  and 
garden  account,  taking  901.  as  the  estimated  yearly  rent  of  the  fiftj 
acres,  showed  an  excess  of  receipts  over  expenditure  of  2132. ;  of  this 
sum  61{.  was  received  from  the  sale  of  produce,  the  difference  was  the 
estimated  value  of  produce  supplied  to  and  consumed  in  the  asylum. 

In  addition  to  assisting  in  the  cultivation  of  the  earden  and  farm  the 
patients  assist  in  the  household  work  of  the  establishment.  They  are 
also  employed  as  artisans,  and  assist  in  executing  many  of  the  repairs 
which  from  time  to  time  become  necessary,  and  in  making  clothes  and 
shoes  for  their  own  use.  About  two-thirds  of  the  whole  number  of 
patients  are  employed  in  the  manner  above  described. 

Acting  under  the  powers  contained  in  the  42d  and  48d  sections  of 
Stat.  16  &;  17  Vict.  c.  97,  the  appellants,  on  the  20th  June,  1862, 
entered  into  an  agreement  with  the  mayor,  aldermen  and  burgesses  of 
the  borough  of  Ipswich  for  the  reception  into  the  asylum  ot  all  the 
pauper  lunatics  of  that  borough  for  the  term  of  five  years  from  the  26th 
November,  1861,  and  to  keep  and  provide  for  them  in  the  same  manner 
as  the  patients  in  the  asylum  chargeable  to  the  county  of  Cambridge 
are  kept  and  provided  for,  and  it  was  by  the  agreement  provided  and 
agreed  that  the  total  amount  charged  for  each  pauper  lunatic  belonging 
*4551  ^^  ^^^  borouffh  of  Ipswich  *and  received  into  the  asylum  should 
-*  not  exceed  the  sum  of  18».  per  week. 

Acting  under  the  powers  contained  in  the  48d  section  of  stat.  16  ft 
17  Vict.  c.  97,  the  appellants  have  from  time  to  time  admitted  other  pan- 
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per  lunatics  than  those  belonging  to  the  counties  and  boroughs  above 
mentioned,  and  also  lunatics  not  paupers. 

The  number  of  lunatics  resident  in  the  asylum  on  the  81st  December 
in  each  of  the  years  1861,  1862  and  1868  was  as  follows  :•— 

County  of  Cambridge 

Isle  of  Ely 

Borough  of  Cambridge 

Borough  of  Ipswich 

Bury  St.  Edmund'. 

King's  Lynn 

Saffron  Walden     • 

Yarmouth 

Lunatics  not  paupers 
The  average  weekly  rate  of  charge  made  for  the  maintenance  of  the 
several  classes  of  lunatics  in  the  asylum  in  the  year  1868  was  as  fol- 
lows:— 


1861. 

1862. 

1863. 

161 

178 

208 

45 

"  42 

45 

8 

9 

8 

28 

26 

17 
1 

8 

4 

1 
1 

11 

11 

9 

County  of  Cambridge 

Isle  of  Ely 

Borough  of  Cambridge 

Borough  of  Ipswich 

Bury  St.  Edmund's 

King's  Lynn    . 

Norwich 

Saffron  Walden 

Yarmouth 

Lunatics  not  paupers 


9t.  4^d.  a  week  each. 
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18«.  Od. 
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13«.  Od. 
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14«.  Od. 
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*The  accounts  of  income  and  expenditure  of  the  asylum  for  rtAtia 
the  year  ending  the  81st  December,  1868,  were  contained  in  the  ^ 
sixth  annual  report  of  the  asylum  with  appendices. 

The  average  weekly  expenditure  for  each  patient  in  the  asylum  during 
the  year  1868  was  8$.  11^(2.,  and  on  comparing  that  expenditure  with 
the  rates  of  charge  it  appeared  that  the  excess  of  income  over  expendi- 
ture for  the  respective  classes  of  paupers  was  as  follows: — 

Countv  of  Cambridge 

Isle  of  Ely    . 

Borough  of  Cambridge 

Borough  of  Ipswich 

Bury  St.  Edmund's 

King's  Lynn 

Norwich 

Saffron  Walden 

Yarmouth 

Lunatics  not  paupers 
The  total  excess  of  income  over  expenditure  for  the  year  ending  the 
81st  December,  1868,  as  shown  by  the  table  in  the  sixth  annual  report, 
was  urn.  Il8.  Id. 

Prior  to  the  year  1868  the  appellants  were  assessed  to  the  poor-rate  at 
a  gross  estimated  value  of  90L,  and  at  a  rateable  value  of  881.  lOt.  In 
the  vear  1863  the  assessment  committee  for  the  Chesterton  Union,  in 
whicn  Union  the  respondents'  parish  is  situate,  acting  under  the  pro* 


.    0$.  5ld. 

per  week  each. 

.     0$.  5ld. 

u            u 

.     0$.  6|df. 

ti          it 

.    4$.  Old. 

a           a 
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a           a 
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<C                  ti 

.    4$.  Old. 

U                 44 

.    4$.  Old. 

44                 44 
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44                 44 
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Tisions  of  stat.  26  &;  26  Vict.  c.  103,  assessed  the  appellants  at  a  gross 
estimated  yala«  of  10947.  16t.  and  at  a  rateable  value  of  1003/.  5$, 

The  respondents  assessed  the  appellants  in  the  rate  appealed  against 
in  accordance  with  the  valuation  list. 

M^71  '^^^  appellants  contended.  First.  That  in  pursuance  *of  sect 
^^'<'  35  of  Stat.  16  &;  17  Vict.  c.  97,  they  ought  not  to  be  assessed  to 
the  poor-rate  in  resect  of  the  lands  and  buildings  occupied  by  them  in 
the  parish  of  the  respondents  at  a  higher  value  or  a  more  improved  rent 
than  the  value  or  rent  at  which  the  same  were  assessed  at  the  respective 
times  at  which  such  lands  and  buildings  were  purchased  or  acquired. 
Secondly,  that  if  sect.  35  did  not  modify  their  liability  they  ought  not 
to  be  rated  except  in  respect  of  the  profits  on  lunatics  not  paupers. 

The  respondents  contended  that  the  appellants,  as  occupiers,  were  lia- 
ble to  be  assessed  to  the  poor-rate  in  respect  of  the  lands  and  buildings 
at  a  higher  value  and  a  more  improved  rent  than  the  value  or  rent  at 
which  the  same  were  assessed  at  the  respective  tinges  at  which  such  lands 
and  buildings  were  purchased  or  acquired. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  appellants 
were  right  in  one,  or  which,  of  the  above  contentions. 

The  Lunatic  Asylums  Act,  1853,  16  &;  17  Vict.  c.  97,  s.  35,  enacts, 
^'  No  lands  or  buildings  already  or  to  be  hereafter  purchased  or  acquired, 
under  the  provisions  of  any  former  Act  or  this  Act,  for  the  purposes  of 
any  asvlum  (with  or  without  any  additional  building  erected  or  to  be 
erected  thereon),  shall  while  used  for  such  purposes  be  assessed  to  any 
county,  parochial,  or  other  local  rates  at  a  higher  value  or  more  im- 
proved rent  than  the  value  or  rent  at  which  the  same  were  assessed  at 
the  time  of  such  purchase  or  acquisition."    • 

JTeaitf ,  Dougloi  Brown  and  Abdy^  for  the  appellants.— ^The  question 

*4581  ^^  whether  the  land  and  buildings  which  it  *is  clear  were  ac- 

-'  quired  for  the  purposes  of  the  asylum  under  stats.  8  &;  9  Vict. 

c.  126,  s.  17,  and  16  k  17  Vict.  c.  97,  are  used  for  those  purposes  within 

sect  35  of  the  latter  statute.      * 

The  admission  of  lunatics  not  belonging  to  the  county,  and  of  lunatics 
not  paupers,  does  not  take  the  asylum  out  of  sect.  85.     By  sect  48, 
when  an  asylum  is  more  than  sufficient  for  the  accommodation  of  all  the 
pauper  lunatics  of  the  county  or  borough  to  which  it  belongs,  the  com- 
mittee of  visitors  are  empowered  to  permit  the  admission  of  pauper  lu- 
natics of  any  other  county  or  borough  and  *'  lunatics  not  paupers,  but 
who,  in  the  opinion  of  such  committee,  may  be  proper  objects  to  be  ad- 
mitted into  a  public  asylum."     Some  of  the  persons  admitted  are  only 
just  above  the  class  who  would  be  entitled  to  parochial  relief,  and  the 
asylum  was  intended  for  persons  of  that  class  as  well  as  paupers.     Nor 
is  the  asylum  rateable  in  respect  of  the  profits  made  by  the  admission  of 
foreign  lunatic  paupers  and  other  lunatics  not  paupers.    By  sect.  54  the 
committee  of  visitors  shall  fix  a  weekly  sum  of  such  amount  that  it  may 
be  *^  sufficient  to  defray  the  whole  expense  of  the  lodging,  maintenance, 
care,  medicine,  and  clothing,  and  other  expenses  requisite  for  each  pau* 
per  lunatic,  and  that  the  total  amount  of  such  weekly  sums,  after  de- 
fraying such  expenses,  may  also  be  sufficient  to  pay  the  salaries  of  the 
officers  and  attendants,"  •  .  .  ;  provided  that  they  may,  ^'  if  they  think 
fit,  fix  a  greater  weekly  sum  to  be  charged  as  aforesaid  in  respect  of 
pauper  lunatics  other  than  those  sent  to  such  asylum  from  or  settled  in 


6  BEST  &  SMITH.    Q.  B.  458 

* 

some  parish  or  pl^ee  ritaate  in  any  ooant  j  or  borough  to  which  such 
aaylam  belongs."  This  shows  that  the  Legislature  *contem-  ^41459 
plated  profits  arising  from  the  Innatics  so  admitted,  and  they  have  *- 
directed  how  those  profits  shall  be  applied ;  for  by  the  Lunacy  Acts 
Amendment  Act,  1862, 25  jt  26  Vict  c.  Ill,  s.  6,  the  committee  ''  may,  if 
they  think  fit,  pay  orer  the  excess  created  by  the  payment  of  such  greater 
weekly  sum  to  a  building  and  repair  fund,  to  be  applied  by  them  to  the 
altering,  rejpairinff,  or  improving  such  asylum,  and  shall  annually  sub- 
mit to  the  Oeneral  or  Quarter  Sessions  a  detailed  statement  of  the  man- 
ner in  which  such  fund  has  been  expended."  If  the  expenditure  and 
the  receipts  nearly  balance  it  might  be  contended  that  the  asylum  would 
not  be  rateable ;  but  the  Legislature  have  fixed  a  measure  of  the  rate  to 
be  aaseaeod  independent  of  profits,  provided  the  asylum  be  used  for  the 
purposes  for  which  it  was  intended.  The  oonstruotion  of  sect.  85  of 
Stat.  16  k  IT  Vict.  c.  9T,  is  the  more  important  since  it  has  been 
adopted  as  the  model  of  a  similar  provision  in  the  Burials  Act,  18  &  19 
Vict.  c.  128  (8.  15). 

Ajb  to  the  farm  and  garden.  One  of  the  purposes  of  the  asylum  is 
the  cure  of  the  inmates ;  and  occupation  is  an  important  curative  pro* 
cess  in  the  case  of  lunatics.  [They  cited  Bucknill  and  Tuke  Manual  of 
Psychological  Medicine,  pp.  557--558.]  The  farm  and  garden  afford 
employment  to  those  inmates  who  are  capable  of  it :  and  constitute  part 
of  their  sanitary  treatment :  their  cure  and  not  pecuniary  profit  is  the 
primary  object  of  the  farm  and  garden.  This  is  recognised  in  stat.  25 
&  26  Vict.  c.  Ill,  s.  11,  which  empower8>the  committee  of  visitors  *'to 
take  on  lease,  from  year  to  year,  or  for  any  term  of  years,  &;c.,  anj 
land  or  buildings,  either  for  the  employment  or  occupation  of  the  patients 
in  the  asylum.' 

*The  cases  which  may  be  cited  on  the  other  side  are  distin-  rtAan 

riahable.  In  Rex  v.  The  Inhabitants  of  St.  Giles  York,  SB.  ^  ^^^ 
Ad.  573  (E.  C.  L.  B.  vol.  23),  where  the  trustees  of  a  public  lunatic 
asylum  from  which  profits  arose  were  held  rateable,  the  asylum  was  inde- 
pendent of  any  statute.  In  Crambier,  appt..  The  Overseers  of  Lydford, 
respts.,  3  £.  fc  B.  846  (E.  C.  L.  R.  vol.  77),  it  was  held  that  the  occu- 
pation of  land  up  on  which  the  convicts  in  Dartmoor  Convict  Prison  were 
employed  imposed  a  liability  to  poor-rate ;  but  in  stat.  18  &;  14  Vict.  c. 
39,  under  which  the  directors  of  convict  prisons  are  empowered  to  hire 
land  and  buildings  to  be  used  as  a  convict  establishment,  there  is  no 
provision  corresponding  with  sect.  11  of  stat.  25  &  26  Vict.  c.  111. 
'They  referred  to  De  la  Beche  and  Others,  appts..  The  Vestrymen  of 
';t.  James  Westminster,  respts.,  4  E.  fc  B.  885  (£.  C.  L.  R.  vol.  82), 
and  Congreve,  appt.,  The  Overseers  of  Upton,  respts.,  4  B.  &  S.  857 
(E.  C.  L.  R.  vol.  116). 

Lu»h  and  TT.  MUU^  for  the  respondents. — First.  Though  the  whole 
of  the  establishment  is  in  one  sense  used  for  the  purposes  of  an  asylum 
it  is  not  so  within  stat.  16  k  17  Vict.  c.  97,  s.  35.  That  section  relates 
to  an  asylum  provided  for  the  lunatics  of  the  county.  [Gookburn,  C.  J. 
— ^It  uses  the  words  *^any  asylum;"  though  other  lunatics  than  those 
belonging  to  the  county  are  received  into  the  asylum,  it  is  still  the 
county  asylum.]  Suppose  the  number  of  pauper  lunatics  belonging  to 
the  county  in  the  asylum  was  comparatively  small,  it  would  not  be  an 
asylum  within  sect.  85,  the  intention  of  which  was  that  the  county 
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should  not  pay  rates  on  the  improred  value  in  respect  of  pauper  lunatics 
belonging  to  it.  If  the  asylum  is  larger  than  is  necessary  for  the  aor 
*4611  ^°^°^o<l<^^io^  of  ^^®  pauper  lunatics  belonging  to  the  ooun^, 
-I  *and  the  committee  of  visitors  avail  themselves  of  the  powers 
given  by  sect.  48  to  receive  the  pauper  lunatics  of  other  counties  as  well 
as  private  lunatics,  the  character  of  the  establishment  is  changed  and 
they  are  in  the  position  of  keepers  of  a  private  lunatic  asylum,  and,  so 
far  ait  least  as  the  lands  and  buildings  are  appropriated  to  the  use  of 
lunatics  not  belonging  to  the  county  and  of  lunatics  not  paupers,  they 
are  rateable  on  the  lull  annual  value.  In  Oongreve,  appt..  The  Over- 
seers of  Upton,  respts.,  it  was  held  that  a  house  appropriated  to  the 
chaplain  was  not  used  ^^for  the  purposes  of  the  asylum**  within  sect.  35* 

Secondly.  The  farm  and  garden  are  cultivated  by  paid  labourers  as 
well  as  by  those  pauper  lunatics  who  are  fit  for  that  employment.  The 
lands  were  purchased  long  before  the  Lunacy  Acts  Amendment  Act, 
1862,  25  k  26  Vict.  c.  Ill,  and  without  the  provision  in  sect  11  of 
that  Act  the  committee  of  visitors  are  in  the  same  position  as  the  gov- 
ernor of  the  Dartmoor  Convict  Prison  in  Crambier,  appt..  The  Overseers 
of  Lydford,  respts.,  8  E.  &  B.  846  (E.  G.  L.  B.  vol.  77),  and  are  rate- 
able on  the  full  annual  value. 

Thirdly.  The  appellants  are  rateable  in  respect  of  profits  arising  from 
the  extra  charge  made  under  stat.  16  k  17  Vict.  c.  97,  s.  64,  for  pauper 
lunatics  belonging  to  other  counties  and  profits  arisine  from  the  produce 
of  the  farm  and  garden  beyond  what  is  required  for  the  use  of  the 
establishment  Sect.  6  of  stat  26  &  26  Vict  c.  Ill,  does  not  appro* 
priate  the  profits  arising  from  an  arrangement  made  under  sect  54  of 
stat.  16  &  17  Vict  c.  97 ;  and  therefore  the  committee  of  visitors  may 
^^4621  ^PP'y  them  to  reduce  the  cost  of  maintaining  their  own  ^pauper 
•J  lunatics  to  nothing,  ^his  is  in  effect  maintaining  them  at  the 
expense  of  the  parish.  [They  referred  to  Beg.  v.  The  Guardians  of 
the  Wallingford  Union,  10  A.  &  E.  259  (E.  C.  L.  B.  vol.  87).] 

CooKBURN,  G.  J. — The  question  resolves  itself  into  this,  whether  The 
GambrTdgeshire,  Isle  of  Ely  and  Borough  of  Gambridge  Lunatic  Asyhim 
is  an  asylum  within  the  meaning  of  sect.  86  of  stat.  16  k  17  Vict.  o.  97. 
Prim&  facie  it  is.  Mr.  LiLsh  and  Mr.  MiU$  say  it  is  taken  out  of  that 
section  because,  under  the  authority  given  by  sect.  43,  the  committee  of 
visitors  who  have  the  management  of  it  receive  foreign  pauper  lunatics, 
that  is,  those  not  belonging  to  the  county  and  borough  for  whose  benefit 
it  was  orieinally  intended,  and  private  patients.  But  I  do  not  see  that 
because  the  committee  of  visitors  have  exercised  such  a  power,  the 
asylum  being  more  than  suflicient  for  the  habitation  of  the  pauper 
lunatics  properly  belonging  to  them,  it  is  less  an  asylum  within  sect.  35. 
Indeed  sect.  43  was  passed  for  the  very  purpose  of  enabling  any  aur- 
plus  space  in  an  asylum  to  be  beneficially  applied  for  the  reception  of 
unfortunate  persons  of  this  class  belonging  to  another  county  or 
borough. 

Then  it  is  said  that  there  are  lands  attached  to  the  asylum  which, 
though  used  incidentally  for  the  benefit  of  it,  cannot  be  said  to  have 
been  acquired  for  the  purposes  of  the  asylum.  If  the  question  rested 
on  sect.  11  of  stat  26  k  26  Vict  c.  Ill,  there  would  be  much  force  in 
that  argument,  as  these  lands  were  acquired  and  were  applied  to  the 
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parpotes  for  which  they  are  now  used  before  that  Act  ^passed,  r^^^^o 
But  under  the  former  Act  the  committee  of  visitors  had  express  '- 
power,  with  the  sanction  of  the  Secretary  of  State,  to  purchase  lands 
for  the  purposes  of  the  asylum,  and  lands  were  purchased  under  that 
power.  The  question  is,  were  they  purchased  for  the  purposes  of  the 
aqrlum  ?  I  assume,  for  the  practice  is  matter  of  common  knowledge^ 
that  the  primary  object-  of  the  managers  of  an  asylum  in  taking  land 
for  cultivation  is  not  to  make  a  pecuniary  profit  of  the  agricultural  and 
garden  produce,  but  to  provide  such  of  the  unfortunate  inmates  as  are 
capable  of  it  with  sanitary  occupation,  with  a  view  to  their  restoration ; 
and,  this  being  one  of  the  purposes  for  which  the  lands  are  used,  I  think 
they  are  lands  acquired  for  the  purposes  of  the  asylum  within  the  spirit 
and  terms  of  the  Act. 

The  last  question  is  as  to  the  profits.  A  large  sum  is  annually  reaU 
ixed,  which  the  committee  of  visitors  may  apply  to  the  establishment  of 
a  building  fund.  But,  assuming  that  thev  do  not  so  apply  it,  the  case 
of  profits  appears  not  to  have  been  within  the  contemplation  of  the  Legis^ 
lature  in  passing  stat.  16  k  17  vict.  c.  97.  Still  the  words  of  sect.  85 
are  general,  and  should  receive  a  construction  according  to  their  natural 
meaning.  On  the  other  hand,  if  the  committee  of  visitors  do  apply 
their  surplus  revenue  to  the  enlargement  of  their  building  so  as  to  take 
in  more  foreign  and  private  patients,  the  profits  from  the  increased  ac- 
commodation would  from  time  to  time  also  increase,  and  yet  no  corre- 
sponding benefit  would  accrue  to  the  parish.  If  there  is  any  injustice 
in  this  uxe  Legislature  have  not  provided  against  it,  for  there  is  no  pro- 
Tision  for  making  the  additional  buildings  rateable. 

*The  whole  question  is  whether  this  asylum  is  within  sect.  85  r^c^/^ 
of  fltat.  16  k  17  Vict.  c.  97.  I  am  clearly  of  opinion  that  it  is,  •-  ^^ 
and  therefore  the  appellants  are  not  assessable  at  a  greater  amount  than 
that  at  which  the  land  was  assessed  at  the  time  of  its  purchase  by  them. 

Sheb,  J.y  concurred.  Judgment  for  the  appellants. 


COWPER  V.  FLETCHER.    [May  12.] 

Jaintrifnanii. — Demise  by  one  to  ike  other, — Dietreee, — Eeioppel,^ 

1.  0n«  of  two  joint-tonantB  maj  demise  hit  part  to  the  other  with  the  ninal  incidents  of  a 
rerersion  and  right  to  distrain. 

2,  Therefore  where  one  of  three  co-ezecntors  to  whom  land  was  dertaed  in  tmst  agi^ed  with 
the  others  to  pay  a  rent  for  it,  and  entered  into  possession  and  paid  rent :  Held,  that  the  two 
might  distrain  for  rent  in  arrear. 

S.  S€mhi€,  per  Blaekhnm,  J.,  that  the  one  was  estopped  firom  denying  that  he  was  tenant 

• 

Tbbspabs  for  breaking  and  entering  a  timber-yard,  office,  and  stabling 
of  the  plaintiff,  and  taking  away  his  fixtures,  goods  and  chattels,  and 
keeping  him  out  of  possession  thereof,  until  he  paid  the  defendant  a 
sum  of  money  in  order  to  regain  possession  of  them.  There  were  also 
counts  for  money  had  and  received,  and  on  accounts  stated. 

Pleas.  First,  to  the  first  count,  Not  guilty,  by  stat.  11  6.  2,  c.  19, 
B.  21.     Second,  to  the  residue.  Never  indebted.     Issue. 

The  particulars  showed  that  the  action  was  brought  in  respect  of  a 
distress  which  had  been  put  in  by  the  defendant  for  rent  alleged  to  be 
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doe  from  the  plaintiff,  Jamva  Cowper,  to  Joseph  Cowper  and  John  Scholes 
Hague ;  and  claimed  8T^  7«.  6(2.,  the  amount  of  the  rent,  and  4L  18». 
6df.  for  expenses  incurred  in  and  about  the  distress. 
^AQiri  *0n  the  trial,  before  Mellor,  J.,  at  the  Spring  Assizes  at  Man- 
J  Chester,  it  appeared  that  William  Cowper,  of  Oldham,  by  his  wiU, 
dated  the  28th  August,  1855,  deyised  all  his  real  and  personal  estates  to 
his  brothers  Joseph  and  James  Cowper,  and  John  Scholes  Hague,  in 
trust  to  pay  a  legacy  of  lOOJ.,  and  subject  thereto  upon  trust  to  pay  and 
divide  the  residue  unto  and  eoually  among  the  grandchildren  of  his  late 
brother  Thomas,  his  brothers  Joseph  and  James,  and  his  sister,  in  equal 
shares  and  proportions  as  tenants  in  common.  He  also  appointed  his 
brothers  Joseph  and  James,  and  John  Scholes  Hague,  executors  of  his 

will. 

Soon  after  the  death  of  the  testator  the  personal  property  was  con- 
verted into  money  and  divided  among  the  persons  entitled  to  it ;  but  the 
real  property,  including  the  timber  yard  and  premises  at  Oldham,  re> 
mained  unconverted  in  the  hands  of  the  trustees,  the  trustees  and  the 
persons  interested  under  the  will  having  determined  that  it  should  be 
let  to  a  tenant. 

On  the  18th  October,  1855,  the  plaintiff  sent  the  following  proposal 
to  his  co-executors. 

^^  To  the  executors  of  the  late  Wm.  Cowper,  deceased. 
"  Gentlemen, 

''  I  having  entered  upon  the  slate  trade,  and  having  had  the  offer 
of  a  yard  for  a  timber  yard,  before  accepting  the  same  wish  to  make 
some  proposal  to  you.  I  will  take  all  the  slate  and  timber  belonging  to 
you  at  the  yard  and  station  at  Oldham  at  a  valuation  to  be  made  by  one 
person  if  we  can  agree  upon  one ;  and  if  not,  then  each  party  to  appoint 

*4861  ^^^'  ^^^  ^^^7  ^  appoint  an  umpire  before  they  commence,  *the 
-I  said  valuer  or  valuers  to  be  empowered  also  to  fix  the  annual  rent 
I  shall  pay  for  the  timber  yard,  office,  and  stabling,  and  for  a  term  of 
years  to  be  fixed  upon  between  us.  I  will  receive  the  rents  of  the 
houses  and  cottages  at  Oldham  free  of  expense  to  you,  and  see  that 
they  are  kept  in  repair  as  you  request.  The  amount  of  the  valuation 
to  be  secured  to  your  satisfaction  or  paid  in  a  month  from  the  delivery 
of  the  valuation.  I  must  have  an  answer  in  a  few  days  from  the  date 
or  I  shall  consider  this  offer  rejected.  Yours,  &;c. 

(Signed)    "  Jas.  Cowpbr." 

The  following  document  was  afterwards  siened  by  the  three  execu- 
tors, ^^  We  the  undersigned,  executors  of  the  Tate  Mr.  William  Cowper, 
deceased,  do  hereby  agree  to  the  proposal  of  Mr.  James  Cowper,  here- 
unto annexed,  on  condition  that  the  slate  in  transitu,  and  also  all  the 
plant,  moving  stock  and  effects  belonging  to  the  deceased's  trades  (ex- 
cepting the  gray  mare),  be  included  therein  and  taken  by  the  said 
James  Cowper  on  the  terms  contained  in  his  said  proposal,  and  that  he 
do  take  the  timber  yard,  office  and  stabling  as  a  yearly  tenant.  And  it 
is  hereby  further  agreed  between  all  parties  undersigned  that  the  valua- 
tion referred  to  in  the  said  proposal  shall  be  made  by  a  person  to  be 
nominated  by  the  undersigned  John  Scholes  Hasne,  the  decision  of 
which  person  in  the  premises  shall  be  final  and  binding  upon  all  parties; 
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the  payment  of  the  amount  of  the  valaation  to  be  made  or  secured  as  in 
the  said  proposal  is  mentioned. 
'*  Dated  the  Ist  November,  1855. 

f**j0SBPH    COWPBB. 
'^  James  Gowpbr. 
"  JOHK  SCHOLBS  HaQUB." 

^Afterwards  the  plaintiff  made  a  parol  agreement  with  his  oo-  ruiAan 
ezeeators  to  take  the  timber  yard,  offices  and  stabling  at  a  yearly  I- 
rent  of  1802.  and  entered  into  possession.  In  November,  1862,  the 
rent  for  one  year  and  a  half,  amounting  to  270{.,  being  due  from  him, 
a  distress  for  that  sum  was  put  in  by  the  other  two  executors  ;  where- 
upon the  plaintiff  wrote  a  letter  requesting  time,  which  was  allowed ; 
and  the  rent  was  subsequently  paid.  In  May,  1868,  the  rent  was  again 
in  arrear,  and  the  plaintiff  wrote  a  letter  to  the  solicitor  of  one  of  the 
other  executors,  stating  that  he  was  unable  to  pay  then  but  offering  to 
find  a  bondsman  for  the  rent.  In  September  following  the  plaintiff  be- 
came bankrupt.  His  assignees  entered  into  possession  and  paid  all  rent 
then  in  arrear  and  that  which  accrued  due  during  their  possession.  In 
November  the  plaintiff  entered  into  possession  again,  and  in  May,  1864, 
another  distress  was  put  in  by  the  other  two  executors  upon  his  goods 
for  rent  in  arrear.  The  plaintiff,  in  order  to  get  rid  of  the  distress, 
paid  the  amount,  and  commenced  the  present  action  against  the  defend- 
ant, who  as  the  bailiff  of  the  other  two  executors  had  levied  the  dis- 
tress. 

The  verdict  was  entered  for  the  defendant,  leave  being  reserved  to 
move  to  enter  it  for  the  plaintiff. 

In  Easter  Term, 

BreU  obtained  a  rule  nisi  accordingly  on  the  ground  that,  although 
Joseph  Cowper  and  John  Scholes  Hague  might,  by  agreement  with  the 
plaintiff  their  co-tenant,  give  him  as  against  themselves  exclusive 
possession  of  the  joint  property,  yet  that  the  agreement  did  not  create 
such  a  tenancy  as  carried  with  it  a  right  to  distrain. 

*R.  G.  WiUiams  showed  cause. — The  documents  which  passed  rtAaQ 
between  the  plaintiff  and  his  co-executors,  and  his  entering  into  ^ 
possession  of  the  premises  and  payment  of  rent  to  them,  created  a  ten- 
ancy between  him  and  his  co-executors,  unless  it  is  impossible  that  there 
can  be  a  tenancy  between  two  of  three  joint-tenants  and  the  third.  In 
4  Bac.  Abr.  Lecuu  (I)  5,  p.  776, 7th  ed.,  it  is  said,  ^'If  one  joint-tenant 
or  tenant  in  common  makes  a  lease  for  years  of  his  part  to  bis  com- 
panion, it  is  good ;  for  this  only  gives  him  a  right  of  taking  the  whole 
profits,  when  before  he  had  but  a  right  to  the  moiety  thereof;  and  he 
may  contract  with  his  companion  for  that  purpose,  as  well  as  he  may 
with  any  stranger."  And  there  is  a  reference  to  Go.  Litt.  186  a.  The 
same  passage  in  effect  occurs  Id.  JwnUtenanU  (I)  2,  p.  496,  7th  ed., 
with  a  reference  to  PleadalFs  Case,  2  Leon.  159,  where  the  case  was 
'*  That  a  man  seised  of  lands  in  fee,  took  a  lease  by  indenture  of  the 
herbage  and  pawnage  of  the  same  land :  It  was  the  opinion  of  the 
whole  Court,  that  the  same  was  no  estoppel  to  him  to  claim  the  soil  or 
the  freehold :  and  it  was  said  by  Plowden,  and  agreed  by  the  Court,' 
that  if  the  father  and  son  be  joint-tenants  for  an  hundred  years,  and 
the  son  takes  a  lease  of  his'  father  of  the  lands  for  fifteen  years,  to  begin, 
fcc,  the  same  shall  conclude  the  son  to  claim  the  whole  term  or  parcel 
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of  it  by  survivor."  [Blackburn,  J. — It  was  held  to  be  a  good  eon- 
tract,  and  to  be  an  estoppel,  not  that  it  amounted  to  a  demise  to  which 
feudal  services  were  attached.  In  James  v.  Portman,  Ow.  102,  referred 
*4691  ^  ^^  ^  ^^'  ^^^'  Joint-tenants  (I)  2,  p.  496,  7th  ed.,  *A.  B.  and 
-'  C.  D.  being  joint-tenants,  A.  B.  agreed  with  C.  D.  that  C.  D. 
should  occupy  all  the  land  alone,  and  sow  it  with  his  own  com.  After 
the  land  was  sown  C.  D.  died,  and  A.  B.  granted  the  corn  to  a  third 
person,  who  took  it,  and  the  plaintiff,  as  executor  to  G.  D.,  brought 
trespass.  Popham,  C.  J.,  said,  ^^  The  action  is  good,  for  one  joint- 
tenant  may  make  a  lease  to  the  other,  although  he  cannot  enfeoff,  for  a 
lease  is  but  a  contract.  And  11  H.  6,  83,  one  joint-tenant  commanded 
the  other  to  occupy  all,  and  in  a  trespass  he  was  compelled  to  plead  this 
as  a  lease."  Fenner,  J.,  agreed,  but  doubted  whether  one  joint-tenant 
could  make  a  lease  to  the  other :  but  said,  that  by  the  contract  he  had 
excluded  himself  from  the  profits."  Whether  it  was  a  lease  or  no  was 
left  uncertain.] 

Further,  the  plaintiff's  co-executors  having  assumed  that  thev  had 
power  to  demise  to  him,  and  the  plaintiff  having  assented  to  the  demise 
and  paid  rent,  he  is  estopped  from  denying  that  those  who  demised  to 
him  had  sufficient  interest  [Mblloe,  J. — At  any  rate,  would  not  the 
estoppel  apply  as  to  two-thirds  of  the  property  ?]  Though  a  lease  may 
be  wholly  void,  if  a  man  enters  and  enjoys  possession  of  the  land  under 
it  he  is  bound  to  pay  rent. 

Brettf  in  Support  of  the  rule. — ^Before  the  agreement  between  the 
plaintiff  and  his  co-executors,  the  three  were  in  possession  of  each  and 
every  part  of  the  whole  property.  [Blackburn,  J. — But  neither  of 
them  in  the  sole  possession^  The  possession  of  one  joint-tenant  is  the 
actual  possession  of  all.  While  the  agreement  for  a  tenancy  lasted  the 
*4701  P^^^^^^  ^^  ^i^  0^^  reversioner ;  as  ^against  him  there  was  no 
^  reversion  in  his  co-executors  which  save  aright  to  distrain. 
[Blackburn,  J. — ^In  Co.  Litt.  186  a,  it  is  said,  ^<  And  where  two  joint- 
tenants  be,  the  one  of  them  may  make  the  other  his  bailiff  of  his  moiety, 
and  have  an  action  of  account  against  him.  And  one  joint-tenant  may 
let  his  part  for  years  or  at  will  to  his  companion ;"  citing  11  H.  8,  60, 
88,  which  should  be  11  H.  6,  83 ;  which  turned  on  a  question  of  plead- 
ing, but  does  not  amount  to  much  authority.  It  is,  however,  plain 
enough  what  Lord  Coke  thought.]  When  Lord  Coke  says  that  one 
Jjoint-tenant  may  let  his  part  to  his  companion,  he  does  not  mean 
that  he  can  make  a  lease  with  a  right  to  distrain  but  a  contract 
giving  exclusive  possession.  This  would  entitle  the  latter  to  main- 
tain an  action  of  trespass  against  a  stranger,  but  would  not  give 
the  former  a  right  to  distrain  upon  the  latter.  The  only  persona  who 
could  authorise  a  distress,  or  at  least  avow  for  making  a  distress,  would 
be  the  plaintiff  as  well  as  his  co-executors. 

The  doctrine  of  estoppel  applies  only  where  it  is  sought  to  contradict 
a  state  of  facts  or  an  act  whidi  can  by  law  exist 

Blackburn,  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  action  was  brought  by  one  joint-tenant  for  taking  his  goods  under 
a  distress,  which  the  other  joint-tenants,  who  are  the  real  defendants, 
justified  under  a  plea  of  not  guilty  by  stat.  11  G.  2,  c.  19,  a.  21,  and 
therefore  a  defence  is  made  out  if  tnere  was  the  relation  of  landlord 
and  tenant  between  themselves  and  the  plaintifl^  and  rent  was  in  arrear 
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for  which  a  distress  might  be  made.  Consequently  we  hare  only  to  de- 
termine ^whether,  on  tne  trial  before  my  brother  Mellor,  there  rtiAii 
was  evidence  of  an  existing  lease  and  rent  in  arrear.  The  facts  I- 
are  peeoliary  hot  I  think  there  is  enough  to  show  the  existence  of  the 
relationship  of  landlord  and  tenant  to  a  sufficient  extent  to  justify  a 
distress.  There  were  three  executors  under  a  will,  and  as  such  they 
were  also  joint-tenants  of  this  property ;  and  a  proposal  in  writing  was 
made  to  them  by  the  plaintiff  (himself  being  one  of  them)  to  take  a 
lease  of  a  portion  of  the  property,  viz.,  the  timber  yard,  office  and 
stabling,  and  he  joined  with  his  two  co-executors  in  a  written  accept- 
ance of  that,  which  begins  with  the  words  *^  We,  the  undersigned,  ex- 
ecutors of  the  late  Mr.  William  Cowper,  deceased,  do  hereby  agree  to 
the  proposal  of  Mr.  James  Cowper;"  and  further  on,  ^'And  it  is  here- 
by further  agreed  between  all  parties  undersigned,"  &c.,  and  the  names 
of  the  three  are  signed  underneath  it.  The  enjoyment  of  the  posses- 
sion by  the  plaintiff  was  not  obtained  under  this  inartificial  agreement, 
but  it.  throws  light  upon  what  occurred  afterwards.  Subsequently  a 
parol  agreement  was  entered  into  between  the  parties  by  which  the 
plaintiff  was  to  pay  a  rent  of  1802.,  and  he  afterwards  entered  into 
possession,  paid  rent,  and  on  one  occasion  submitted  to  a  distress,  all 
which  indicates  that  he  supposed  he  was  tenant*  It  is  now  set  up  as  a 
defence  that  this  could  not  operate  as  a  lease,  on  whidi  rent  migbt  be 
reserved  and  a  distress  legally  be  made  for  rent  in  arrear  under  it.  But, 
when  it  is  shown  from  the  language  and  acts  of  the  parties  that  they 
were  agreeing  for  a  lease,  we  ought,  in  order  to  give  effect  to  their  in- 
tention, to  construe  the  transaction  as  amounting  to  this — the  two  coex- 
ecutors,  who  were  seised  of  two-thirds  of  the  premises  *per  my  f^a'tq 
et  per  tout,  intending  to  give  the  plaintfff  exclusive  possession  of  ^ 
the  whole,  agreed  to  let  to  him  those  two-thirds,  and  allowed  him  to  have 
exclusive  possession  of  the  remaining  third,  which  was  his.  In  James 
V.  Portman,  Ow.  102,  the  Judges  were  not  quite  agreed,  but  there  is 
the  authority  of  Lord  Coke,  in  Co.  Litt.  186  a,  that  ^'  one  joint-tenant 
may  let  his  part  for  years  or  at  will  to  his  companion ;"  and  I  cannot 
understand  those  words  in  any  other  than  the  ordinary  sense  of  a  lease 
with  the  incident  of  distress  attached  to  it.  I  am  inclined  to  think  that 
the  effect  of  making  a  separate  demise  to  one  is  a  severance  of  the  joint- 
tenancy.     Here  then  is  a  lease  with  a  reversion,  and  a  right  of  distress* 

But  if  a  lease  by  one  joint-tenant  to  another  be  an  impossibility  in 
law,  the  parties  intended  that  in  consideration  of  an  annual  sum.  to  be 
paid  by  the  plaintiff  exclusive  possession  of  the  whole  should  be  given 
to  him :  each  of  the  others  retires  from  the  possession  of  his  part  and 
gives  him  exclusive  possession  of  the  whole ;  and  thoueh  he  was  entitled 
to  one  part,  I  incline  to  think  that  during  his  exclusive  possession  he 
would  be  estopped  from  saying  that  he  was  not  tenant.  Such  was  the  ar- 
gument of  that  eminent  person  Plowden,  in  Pleadall's  Case,  2  Leon.  159, 
and  assented  to  by  the  Uourt,  and  I  do  not  see  why  we  should  not  sup- 
port the  validity  of  the  distress  on  that  ground  also ;  but  I  think  the 
first  is  the  true  ground  upon  which  our  judgment  should  rest. 

Mbllor,  J. — At  the  trial  I  inclined  to  tnink  that  the  '''trans-  rt^Ano 
action  operated  by  way  of  estonpel  against  the  plaintiff.     On  the  ^ 
motion  for  the  rule  nisi  by  Mr.  Brett^  we  looked  for  some  authority 
upon  the  subject,  and  not  finding  any  the  rule  w«s  granted.    Although 
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If  e  have  not  met  with  mnch  authority,  I  do  not  think  that  if  more  time 
were  taken  more  woald  be  fonnd.  I  prefer  to  rest  my  judgment  on  the 
ground  that  one  joint-tenant  may  demise  his  part  to  the  other ;  and  the 
usual  incidents  follow,  viz.,  a  reversion  and  rent  for  which  a  distress 
may  legally  be  made.  I  do  not  feel  the  same  confidence  on  the  question 
of  estoppel.  The  authorities  bear  us  out  in  discharging  the  rule  on  the 
former  ground. 

Sheb,  J. — The  authority  of  Lord  Coke  is  sufficient  for  discharging 
this  rule.  Difficulties  have  been  pointed  out  by  Mr.  Brett^  but  since 
the  opinion  expressed  by  Lord  Coke  it  never  appears  to  have  been 
doubted  that  one  joint-tenant  might  let  his  part  to  the  others,  and  that 
if  he  did  so  the  relation  of  landlord  and  tenant  was  created  which  en- 
titles him  to  distrain.  Rule  discharged. 


*AT±-i     *QIIAGLIENI,  Appellant,  MATTHEWS,  Respondent. 
^'*J  April  29. 

Cardiff  Borough  Ad,  1862,  25  A  ^  Vict,  e,  cxxiii.  f.  4.— Jfunc.— I>afiaii^.— 

Jpitblic  entertainmeni. 

The  Cardiff  Borough  Act,  1862,  25  St  26  Viot  c.  exziil.  ■.  4,  enMlf^  in  language  rwj  limilar 
to  Stat.  25  Q.  2,  o*  36,  8.  2,  that  "  no  home,  room,  or  other  place  within  the  borongh  thall  be 
kept  or  used  for  publio  dancing,  music,  or  other  public  entertainment  of  the  like  kind"  vithoat 
a  Itcenie :  Held,  that  to  bring  a  case  within  the  itatnte, 

1.  The  music  and  dancing  must  be  an  essential  part  of  the  entertainment,  and  net  merdy 
aeoessories  to  it. 

2.  It  is  not  necessary  that  the  dancing  should  be  hy  the  publie. 

Case  stated  under  stat.  20  &;  21  Vict.  c.  43,  s.  2. 

An  information  was  laid  before  justices  of  the  peace  for  the  borough 
of  Cardiff,  by  the  respondent  against  the  appellant,  under  the  Cardiff 
Borough  Act,  1862  (25  &;  26  Vict.  c.  czziii.  s.  4),  alleging  that  he,  on 
the  14th  November,  1864,  "  did  unlawfully  keep  a  place  there  called 
*  The  Circus'  for  publio  music  and  dancing,  without  a  license  for  that 
purpose  first  had  and  obtained  from  the  justices  of  the  borough."  This 
information  was  supported  by  the  following  evidence. 

Richard  Watkins. — I  am  proprietor  of  a  wooden  building  in  St 
Mary  Street,  Cardiff,  which  is  at  present  occupied  by  the  defendant 
Quaglieni.  He  has  occupied  it  four  or  five  weeks.  He  pays  me  rent. 
He  occupied  it  last  year  two  or  three  months  and  the  year  before  for 
three  or  four  months.  He  occupied  it  for  a  Circus — an  equestrian  en- 
tertainment— and  did  so  each  year.  Cross-examined. — I  have  been 
there  many  times,  and  what  I  saw  there  is  an  exhibition  of  equestrian 
skill  and  gymnastics.  I  saw  no  dancing — ^never. 
*47fi1  *flichard  Taylor. — I  am  Quaglieni's  managing  agent — have 
-'  been  for  two  or  three  years.  I  toke  the  money  at  the  entrance 
from  the  public.  The  bill  produced  (accompanying  this  case)  is  one 
issued  for  the  defendant.  It  beitrs  date  the  14th  November  last.  On 
that  evening  I  took  the  money  as  usual. 

Richard  Lee. — I  am  in  Quaglieni's  service  as  leader  of  the  band, 
which  consists  of  six  instrumental  performers,  they  play  upon  brass  in- 
struments, they  play  composed  music.  On  the  14th  November  I  wai 
engaged  in  l«aaing  the  band  in  th^  Circus — was  there  from  half  past . 
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seven  to  half  past  ten.  The  band  played  the  usual  Circus  music.  We 
play  Waltzes,  Polkas,  Quadrilles,  Galops.  I  cannot  tell  whether  we  played 
that  sort  of  music  on  the  14th.  I  don't  recollect  whether  the  charac- 
ter of  the  music  was  dance  music.  The  Circus  is  not  I  suppose  carried 
on  any  evening  without  dance  music.  Some  of  the  defendant's  people 
play  without  any  music-*-6uch  as  comic  entries,  clowns'  business  and 
tumbling.  I  don't  think  there  was  a  rehearsal  on  the  14th.  There  is 
music  at  rehearsals  for  a  fresh  horse  or  something  of  that  kind.  Cross- 
ezamined."^The  music  is  for  feats  of  horsemanship.  It  is  necessary  to 
have  music  to  aid  the  horses  in  their  performances :  without  it  they 
would  not  perform  so  readily.  On  the  14th  there  was  no  music  except 
for  horsemanship  and  gymnastics:  music  aids  such  performances.  I 
never  saw  a  Circus  without  it.  In  the  intervals  of  the  performances 
there  is  no  music — the  band  ceases  the  moment  the  performance  ceases. 
Re-examined. — ^I  suppose  music  is  essential  to  these  performances. 

Robert  Hales. — I  am  a  druggist.  I  was  in  the  defendant's  Circus  on 
the  14th — saw  Quaglieni  there — heard  *him  tell  Lee  to  begin  the  rn^An^ 
music  when  the  bell  rang.  The  band  played  while  I  was  there.  '- 
I  heard  music  accompany  the  performance.  I  saw  a  lady  perform  on 
horseback — she  went  round  on  horseback — a  man  with  her  as  country- 
man— ^they  kept  time  to  the  music  with  their  feet — it  was  like  dancing — 
the  dress  was  not  changed.  I  saw  another  lady  in  another  act  dressed 
as  ladies  who  take  acts  of  horsemanship  usually  are.  She  rode  a  horse 
and  jumped  over  some  banners — she  kept  time  with  her  feet  to  the  mu- 
sic— -dancing.  I  saw  Herr  Christoff  on  the  tight  rope — he  danced  to  the 
time  of  the  music — there  was  a  clown  there  that  night — he  sang  a  song- 
no  music  with  it — several  parts  of  songs  he  sung  without  music.  One 
song  he  accompanied  himself  on  the  banjo.  The  band  played  a  short 
time  while  the  tight  rope  was  being  put  up.  I  left  when  the  performance 
was  over.  I  heard  '^  God  save  the  Queen"  played  while  the  people  were 
going  out.  I  recollect  a  performance  in  the  Circle  without  horses  or 
tight  rope — ^two  gentlemen  tumbling.  There  was  a  love  affair  between 
the  people  on  horseback.  They  danced  together — one  on  each  horse. 
I  heard  a  Polka  played,  and  there  were  sets  of  Quadrilles.  There  were 
eight  ladies  on  horseback.  Oross-escamined. — ^As  to  the  love  affair,  they 
danced  on  the  horses — they  kept  time  to  the  music — ^knocked  their  feet 
about.  I  can't  say  what  they  danced.  I  don't  know  what  the  music  was 
that  was  played — ^it  was  dancing  as  far  as  I  can  judge — the  motions  of 
the  feet  were  adjusted  to  the  music — the  horses  cantering  at  the  tirne-^ 
did  not  notice  the  steps.  I  noticed  that  the  feet  of  both  lady  and  gen- 
tleman kept  time  to  the  music.  Mrs.  did  different  attitudes  on 
the  *horse— I  can't  tell  to  what  time.  I  saw  no  dancing  in  the  r^Anj 
ling.  The  public  did  not  dance.  The  dancing  was  just  what  I  ^ 
have  seen  in  other  Circuses. 

Benjamin  Boom. — I  have  been  engaged  in  this  sort  of  entertainment 
for  twenty  years.  I  have  been  a  proprietor  and  manager  nearly  the 
irhole  time.  These  equestrian  performances  are  all  learnt  without  music. 
I  have  known  the  performances  gone  through  publicly  without  music. 
The  performers  don't  keep  time  to  the  music  which  only  follows  th^n. 
It  is  rather  a  cold  affair  without  music  and  disagreeable  to  the  per- 
former. Cross-examined. — Music  enlivens  the  performers,  but  does  not 
asaiat  them*    The  horses  are  taught  without  music.    Music  is  not  essen- 
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tial.  Thej  perforin  precisely  as  well  withont  musio.  No  eqneatrian  or 
rope-dancer  can  keep  time  to  the  music.  The  music  follows  the  rope- 
dancer  particularly.     Music  is  not  performed  at  the  rehearsals. 

It  was  contended  for  the  respondent  that  the  music  and  dancing 
performed  brought  the  place  within  the  terms  of  the  4th  section  oF 
The  Cardiff  Boroueh  Act,  1862 ;  although  they  did  not  of  themselves 
constitute  the  whole  entertainment,  yet  they  were  material  elements 
thereof;  and  that  the  entertainment  meant  by  the  Act  was  not  excla- 
sively  such  as  the  public  might  join  in.  The  cases  of  Green  v.  Bothe- 
royd,  3  Gar.  k  P.  471  (E.  C.  li.  B.  vol.  14),  Bellis  v.  Seal,  2  Esp.  592, 
and  Hall  v.  Green,  9  Ezch.  247,  all  decisions  on  a  similar  statute,  the 
25  G.  2,  c.  36,  were  referred  to  in  support  of  this  argument. 

For  the  appellant  it  was  said  that  the  entertainment  in  question  was 
*47R1  ^^^  within  the  meaning  of  the  statute.  *That  it  was  essentially 
^  an  exhibition  of  horsemanship  and  gymnastics,  and  that  the 
music  introduced  was  entirely  subsidiary  to  that ;  that  the  public  dancing 
meant  by  the  Act  was  that  in  which  the  public  might  tsJce  part,  as  in 
Casinos,  and  that  in  this  case  there  was  no  evidence  at  all  of  dancing 
properly  so  called. 

The  majority  of  the  Bench  were  of  opinion  that  public  music  and 
dancing  within  the  meaning  of  the  Act  were  carried  on  by  the  appel- 
lant, it  being,  as  they  considered,  immaterial  that  such  mosie  and 
dancing  were  parts  only  of  an  entertainment  of  a  different  naturei  and 
that  the  public  did  not  join  in  the  dancing. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  place  kept 
by  the  appellant  was  a  place  kept  or  used  for  public  dancing  aad  musio, 
within  the  meaning  of  The  Cardiff  Borough  Act,  1862. 

The  biU  above  dlluded  to  was  as  follows : — 

QUAGLIEKFS  CIRQUE^T.  MART  STREET,  CARDIFF. 

Altered,  Improved  and  Re-deoorated, 
Will  open  for  the  Season,  on  Mondav,  November  14,  and  every 

Evening  daring  the  week. 
[Here  is  represented  a  horse  dancing  round  the  rin|(.] 
The  greatest  Company  ever  concentrated,  and  which  has  acquired  a  world-wide 
eelebrilj  for  agilitj,  courage,  skill,  numbers  and  talent. 

To  awl  to  the  attractions,  Signer  Qoaglieni  hae  engaged,  at  a  great  expense,  the 
Wonder  Herr  Christoff,  the  greatest  Tightrope  Dancer  and  Yanlter  in  the  world 
fHf^  whose  extraordinary  Feats  surpass  everything  ever  seen  in  Caidifll  Go  aad 
see  him  I    His  stav  is  limited. 

The  Scenes  in  the  Circle  will  be  of  the  most  novel  and  varied  character,  introdne- 
ing  for  the  first  time  'VLes  Dames  de  la  Cour,"  by  eight  LadicB,  maffnifiesatiy 
dressed  and  superbly  mounted  on  their  spirited  chargers,  in  a  series  of  Brilliant 
Sxeroises  and  Equestrian  Manoeuvres. 

*4791      'Astounding  and  Unparalleled  Horsemanship,  which  must  be  seen  ti» 
^ '  ^J  be  comprehended. 

The  magnificent  and  startlinff  Scenes  in  the  Circle  selected  for  the  opening  ni^ 
will  present  an  assembli^se  of  Transcendant  Equestrian  Talent^  by  vie  iwowaif 
Eminent  Artistes; — 

Josephine  Emesta  Remeo  Andrea 

Adelaide  Marie  Lnigi  Samwells 

Clementine  Katrine  Watson  Antonio 

Eloise  Aniline  Hemmings       Orford. 

The  Entertainments  will  be  varied  by  the  introduction  of  the  Celebrated  Qp^ 
nastio  Artistes — The  Wondrous  Meroatoes,  Signor  Hogina  and  Sons,  and  the  Msr- 
vels  of  Peru !  Their  First  Appearance— whose  extraorainary  Feats  have  gained  for 
them  the  eeneral  admiration  of  every  beholder,  and  the  Press  has  justly  besliNNd 
on  them  £e  name  of  the  Antipodean  Spirites  of  Jupiteri  or  Heceulio  Woadeni 
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Those  neeesaary  Aoxiliarien,  who  afford  an  infiDity  of  fan  and  laughter,  the 
Merry  Clowns,  who  will  be  found  the  every  embodiment  of  all  that  can  make  an 
eyening  jolly  and  enjoyable.    Every  regard  will  be  paid  to  the  absence  of  any  im- 
proper remarks,  so  that  all  can  partake  of  the  jocnlarity  without  contamination. 
Fillis,  Orfordf  Austin,  Uemino,  Milesour  and  the  two  Grotesques. 
Tiddy  on  the  Dingle  in  all  his  Qlory!    With 
New  Songs,  Dances,  Ac. 
Together  with  a  stud  of  highly  trained  horses  and  ponies,  ]       Thrilling  Feats 
which  for  agilitjr,  graceful  ease  and  docility  will  be  found  >  of 

the  most  interesting  and  complete  extant  )    Gymnastic  Daring. 

Admission. — Private  Box  for  six  persons,  15/.    Stalls,  3/.    Boxes,  2/.    ^t  and 
Promenade,  ]/.    Gallery,  od.    Children  under  ten  years  of  age, 
Boxes,  ]/.    Pit  and  Promenade,  6d.    Gallery,  6d. 
Doors  open  at  Seven,  to  commence  at  Half-past. 
Second  Price  at  Nine  o'clock.    Stalls,  1/6.    Boxes,  1/.    Pit  and 

Promenade,  6d. 
Proprietor  and  Director,  A.  Quaglieni.    Manager  and  Agent,  W.  Taylor. 

leader  of  the  Band,  Mr.  Lee. 
SrATMBD  k  Oa,  Printin  by  Btaun  Power,  Hoanda  Gate,  Nottingluia. 

The  Cardiff  Boroueh  Act,  26  fc  26  Yiot.  o.  ozziii.,  after  re-  rtAon 
citing  that  ^^  it  is  expedient  that  farther  powers  should  be  con-  *- 
ferred  with  respect  to  the  granting  of  licenses  for  music  and  dancing 
within  the  borough  of  Cardiff,  to  the  suppression  of  brothels  and  houses 
of  ill-fame  therein,  to  the  control  and  superyision  of  the  keepers  of  ale 
and  beer  shops,  and  to  the  licensing  of  hackney  carriages,"  enacts  as 
follows : — 

Sect.  4.  "  No  house,  room,  or  other  place  within  the  borough  shall 
be  kept  or  used  for  public  dancing,  music,  or  other  public  entertain- 
ment of  the  like  kind,  without  a  license  first  had  and  obtained  from  the 
justices  of  the  peace  of  the  borough  (which  said  license  such  justices 
are  hereby  authorized  and  empowered  at  their  discretion  to  grant)  on 
their  general  annual  licensing  day,  and  under  the  hands  and  seals  of  a 
majority  of  the  justices  then  assembled ;  and  any  house,  room,  garden, 
or  place  kept  and  used  for  such  purposes  as  aforesaid  without  such 
license  first  had  and  obtained  shall  be  deemed  a  disorderly  house,  and 
the  person  occupying  or  rated  as  the  occupier  of  the  same  shall,  on  con- 
viction before  any  two  justices,  be  liable  to  a  penalty,  not  exceeding 
102.,  for  every  day  on  which  he  shall  so  offend :  Provided,  always,  that, 
in  order  to  give  public  notice  what  places  are  licensed  pursuant  to  this 
Act,  there  shall  be  affixed  and  kept  up  in  some  conspicuous  place  on  the 
door  or  entrance  of  such  house,  room,  garden,  or  place  kept  or  used  for 
any  of  the  said  purposes,  and  so  licensed  as  aforesaid,  an  inscription  in 
large  capital  letters  of  such  dimensions  as  shall  be  prescribed  in  such 
license  in  the  words  following  ^  Licensed  pursuant  to  Act  of  Parliament,' 
and  no  such  house,  room,  garden,  or  place  kept  *or  used  for  any  r^Aon 
of  the  said  purposes,  although  licensed  as  aforesaid,  shall  be  '- 
opened  for  any  of  the  said  purposes,  except  between  the  hours  stated  in 
the  license,  and  the  fixing  and  keeping  up  of  such  inscription  as  afore- 
said and  the  said  limitation  in  point  of  time  shall  be  inserted  in  and 
made  conditions  of  every  such  license,  and  in  case  of  any  breach  of 
either  of  the  said  conditions  such  license  shall  be  liable  to  be  forfeited 
and  revoked  by  the  justices  of  the  peace  for  the  borough  at  any  subse- 
quent general  annual  licensing  day  or  some  adjournment  therefrom ; 
provided  also,  that  it  shall  be  lawful  for  every  person  who  shall  think 
himaelf  aggrieved  by  any  order  of  such  justices  to  appeal  therefrom  to 
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the  Court  of  Queen's  Bench  (which  Court  shall  have  power  to  hear  and 
determine  the  same),  whose  order  therein  shall  be  final." 

Sect.  5.  ^'  The  Corporation  from  time  to  time  may  make  such  by- 
laws, rules,  and  regulations  as  they  think  fit  for  the  good  government 
and  management  of  any  house,  room,  garden,  or  place  licensed  under 
this  Act  for  public  dancing,  music,  or  other  entertainment,  and  for  the 
prevention  of  disorderly  conduct  therein,  and  may  impose  penaltiea  for 
the  breach  or  non-observance  thereof  not  exceeding  51.  for  each  offence." 

Keane  (Matthews  with  him),  for  the  respondent. — The  Cardiff*  Bor- 
ough Act,  25  &  26  Vict.  c.  cxxiii.  s.  4,  enacts,  ^^No  house,  room,  or 
other  place  within  the  borough  shall  be  kept  or  used  for  public  dancing, 
music,  or  other  public  entertainment  of  the  like  kind"  without  a  license. 
The  words  "other  public  entertainment  of  the  like  kind"  throw  light 
upon  the  rest  of  the  section,  and  show  that  the  dancing  need  not  be  by 
n^AQo-]  ^^®  public.  *The  language  of  the  general  Act  25  G.  2,  c.  S6, 
-■  is  very  similar  to  the  present.  The  preamble  to  sect.  2  says, 
"  Whereas  the  multitude  of  places  of  entertainment  for  the  lower  sort 
of  people  is  another  great  cause  of  thefts  and  robberies,  as  they  are 
thereby  tempted  to  spend  their  small  substance  in  riotous  pleasures,  and 
in  consequence  are  put  on  unlawful  methods  of  supplying  their  wants, 
and  securing  their  pleasures."  That  section  speaks  of  any  place  kept 
for  public  dancing,  and  several  decisions  have  taken  place  upon  it.  In 
Clarke  v.  Searle,  1  Esp.  25,  the  defendant  was  proprietor  of  a  house 
where  persons  of  both  sexes  met  to  amuse  themselves  by  dancing ;  they 
paid  for  admission,  and  there  were  no  performers  who  exhibited.  Lord 
Kenyon  said,  ''A  house  of  the  description  of  the  defendant's  was 
.equally  an  object  of  regulation  by  the  magistrates  as  any  other ;  as  such 
places,  if  not  properly  regulated,  became  the  resort  of  the  vicious  and 
profligate  of  both  sexes."  In  Marks  v,  Benjamin,  5  M.  &  W.  565, 
Parke,  B.,  said,  p.  568,  ''In  the  first  place,  the  house  or  room  must  be 
kept  with  the  defendant's  knowledge ;  secondly,  it  must  be  kept  for  the 
purpose  prohibited  by  the  statute;  there  must  be  something  like  an 
habitual  keeping  of  it,  which,  however,  need  not  be  at  stated  intervals ; 
thirdly,  it  must  be  public,  to  which  all  persons  have  a  right  to  go, 
whether  gratuitously  or  on  payment  of  money,  no  matter  whether  paid 
to  the  defendant  or  not,  if  he  knows  of  the  payment."  In  Hall  «. 
Green,  9  Exoh.  247,  the  Court  held  that,  if  the  primary  object  was  to 
supply  refreshments,  the  musical  entertainment  being  only  accessory, 
i^AQQ-]  the  case  would  *come  within  the  statute.  [^Wffardj  contrsL — 
-■  Martin,  B.,  rather  disagreed  with  that  decision.]  Several  cases 
are  there  referred  to,  and  among  them  Archer  v.  Willingrice,  4  Esp. 
186.  [He  also  cited  Bellis  v.  Beal,  2  Esp.  592,  Gregory  v.  Tuffs,  6  C. 
k  P.  271  (E.  C.  L.  B.  vol.  25),  Gregory  v.  Tavemor,  6  C.  &  P.  280.] 
The  feats  of  horsemanship  and  exhibitions  of  the  clowns  were  only  part 
of  the  performance ;  there  was  enough  of  music  to  attract  the  public  to 
the  place  without  those  feats  or  exhibition.  ^' Poses  plastiquea"  are 
accompanied  by  music,  and  there  is  an  opera  in  which  there  is  an  exhi- 
bition of  persons  skating  gracefully.  [Cockburn,  C.  J. — ^I  do  not  think 
that  the  dancing  by  a  performer  on  the  tightrope,  or  a  person  keeping 
time  to  music  on  the  back  of  a  horse  going  round  a  circus,  amounts  to 
dancing  within  this  Act.  I  quite  agree  that  dancing  or  music,  if  essen- 
tial parts  of  the  entertainment,  would,  though  it  would  be  otherwise  if 


6  BEST  ft  SMITH.    Q.  B.  483 


tfiey  were  merely  subsidiary  to  the  general  performance.  But  we  can- 
not see  from  tne  case  stated  whether  the  justices  thought  music  and 
dancing  an  essential  part  of  this  performance,  or  whether  they  convicted 
because  they  thought  any  music  or  dancing  brought  the  case  within  the 
statute.]  The  evidence  shows  that  they  did  not  consider  the  music  and 
dancing  merely  subsidiary. 

Giffard^  for  the  appellant — Concedmg  that  this  was  a  public  enter- 
tainment, it  is  difficult  to  see  what  the  point  was  which  the  justices  in- 
tended to  reserve  for  the  Court.  They  seem,  however,  to  have  meant 
to  ask  whether,  supposing  the  music  and  dancing  merely  *sub-  r^AOA 
sidiary  to  the  general  performance,  the  case  came  within  the  ■- 
statute :  which  it  would  not. 

GocxBURN,  G.  J. — There  was  evidence  before  the  justices  on  that 
subject,  on  which  they  ought  to  have  made  up  their  minds  one  way  or 
the  other.  The  case  must  be  remitted  to  them  with  that  intimation  of 
our  opinion. 

Shsb,  J.y  ooncorred.  Case  remitted. 


O'HANLAN  V.  The  GREAT  WESTERN  Railway  Company. 

IMay  13.] 

agaimt  carrier  for  non-delivery  of  goods, — Metuure  of  damages, — Markd 

value. 

In  an  action  agatost  a  railway  Company  for  tba  non-deliyery  of  drapery  goodi,  the  meatnra 
of  damages  ii  the  price  at  which  the  goods  can  be  obtained  in  the  market,  if  there  be  one  a| 
tbe  plaee  and  time  at  which  they  ought  to  have  been  delivered ;  if  not,  the  damages  must  be 
ascertained  by  taking  into  consideration,  In  addition  to  the  cost  price  and  the  expense  of  tran- 
sit, tbe  reasonable  profit  of  the  importer. 

Thb  declaration  stated  that  the  defendants  were  carriers  and  used 
and  were  accustomed  to  carry  and  convey  goods  by  railway  from  Leeds 
to  Neath  for  reward  to  them  in  that  behalf,  and  thereupon  the  plaintiff, 
at  the  request  of  the  defendants,  delivered  to  the  defendants  a  package 
of  cloth  to  be  by  them  carried  and  conveyed,  by  railway,  from  Leeds 
to  Neath,  and  there  to  be  delivered  by  the  defendants  for  the  plaintiff 
within  a  reasonable  time  then  next  ensuing,  for  reward  to  the  defend- 
ants in  that  behalf;  and  the  defendants  then  ^received  the  goods  r»4oe 
from  the  plaintiff  to  be  carried  upon  those  terms,  and  although  ^ 
the  plaintiff  did  all  things  necessary  and  all  things  and  conditions  hap- 
pened, &e.,  yet  the  defendants  did  not  nor  would  carry,  convey  and 
deliver  the  goods  within  such  reasonable  time,  but  wholly  neglected  and 
omitted  so  to  do,  and  then  so  carelessly,  negligently  and  improperly  be- 
haved and  conducted  themselves  in  the  premises,  that  by  and  through 
the  mere  carelessness,  negligence  and  improper  conduct  of  the  defend- 
ants in  that  behalf  the  eoods  remained  undelivered  for  a  long  and  un- 
reasonable time,  and  tne  same  became  wholly  lost  to  the  plaintiff, 
whereby  and  by  means  of  which  premises  the  plaintiff  had  not  only  lost 
the  goods,  but  also,  by  means  of  the  premises,  the  plaintiff  had  been 
greatly  injured  and  damnified,  in  not  being  able  to  carry  on  his  trade 
and  business  of  a  draper,  for  want  of  the  goods.     Damages  50{. 

Plea.     The  defendants  brought  into  Court  22{.,  alleging  that  it  was 
sufllcient  to  satisfy  the  plaintiff's  claim. 
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Issae. 

The  following  were  the  particalars  delivered : — 

''  77i  yards  Blue  B.N.  Pilot,  not  delivered  .  • 
18        ditto        not  delivered  • 
52  yards  Steel  Doe,  not  delivered     . 

Canvas 


Loss  through  non-delivery,  ftc.   • 
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*4R61  *^^  ^^  itidX^  before  Blaokbarn,  J.,  at  the  Glamorganshire 
-I  Spring  Assizes,  it  appeared  that  the  plaintiiT  was  a  dealer  in 
cloth,  woo  travelled  periodically  in  the  counties  of  Olamorgan  and 
Carmarthen,  and  ordered  goods  to  meet  him  at  various  places,  where  he 
intended  to  put  them  up  for  sale  or  oiTer  them  to  customers.  Early  in 
November,  1864,  he  bought,  at  Leeds,  a  bale  of  drapery  goods,  chiefly 
royal  navy  pilot  cloth,  consisting  of  three  parcels,  and  caused  them  to 
be  delivered  to  the  defendants  at  Leeds  to  be  carried  to  Neath,  in  61a- 
morffanshire,  the  carriage,  which  was  6«.,  not  being  paid;  and  they 
reached  the  station  of  The  Yale  of  Neath  Railway  Company  at  Neath, 
that  line  of  railway  being  the  usual  and  proper  course  of  transit  for 
goods  from  the  North.  The  plaintiff  applied  at  the  (}reat  Western 
Railway  Station  at  Neath,  but  could  obtain  no  tidings  of  the  goods 
there,  and  they  never  reached  him.  The  invoice  price  of  the  goods  was 
20{.  10«.  9c2.,  but  the  cost  price  was  20Z. ;  10«.  9J.  beinff  taken  off  aa 
discount  for  ready  money.  The  plaintiff,  who  was  called  as  a  witness, 
deposed  that  the  goods  at  Neath  were  worth  more  than  25>L  There  was 
no  wholesale  market  for  cloth  goods  at  Neath. 

The  learned  Judge  did  not  leave  to  the  jury  any  question  as  to  special 
damage,  as  being  too  remote,  because  the  plaintiff  had  not  communicated 
to  the  railway  Company  that  the  goods  were  intended  for  any  particular 
trade,  but  directed  the  jury  that  the  value  of  the  goods  at  the  place  of 
destination  was  something  more  than  their  value  at  the  place  of  delivery 
to  the  railway  Company,  and  that  .they  might  therefore  give  a  verdict 
for  more  than  22Z.,  the  sum  paid  into  Court.  The  jury  gave  a  verdict 
*4f^71  ^^^  ^^^  plaintiff  for  8/.  beyond  *that  sum,  leave  being  reserved 
J  to  move  to  enter  the  veraict  {or  the  defendants  if  the  Court 
should  be  of  opinion  that  there  was  no  evidence  on  which  the  jury  could 
reasonably  find  more  damages  than  22/. 

In  this  Term  Orcve  obtained  a  rule  nisi  accordingly. 

J.  W.  Bowen  showed  cause. — The  plaintiff  is  entitled  to  recover  the 
value  of  the  goods  at  Neath  plus  the  interest  on  the  price  he  paid  for 
them,  and  damages  for  delay  occasioned  by  non-delivery.  These  are 
damages  recoverable  within  the  rule  laid  down  in  Hadley  v.  Baxendale, 
9  Exch.  841.  The  interest  on  the  cost  price  of  the  goods  for  four 
months  between  the  purchase  of  them  early  in  November,  1864,  and  the 
4th  March,  1865,  when  the  defendants  paid  the  227.  into  Court,  calcu- 
lated at  the  rate  of  201.  per  cent.,  the  interest  which  the  plaintiff  would 
have  been  obliged  to  pay  for  money  borrowed,  amounts  to  1/.  7«.  H.^ 
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and  the  defendants  brought  into  Court  only  II.  9«.  id.  beyond  the  cost 
price. 

The  value  of  the  goods  at  Neath  is  the  cost  price  of  them  at  Leeds 
plus  the  cost  of  the  carriage  to  Neath  and  the  profit  to  be  made  by  the 
imj>orter  on  the  sale  of  them  at  Neath.  In  Rice  v.  Baxendale,  7  H.  ft 
N.  96,  where  the  facts  were  like  these,  Bramwell,  B.,  said,  p.  100, 
*^  What  is  the  loss  ?  It  is  the  value  of  the  coods  at  Maidstone/'  i.  e., 
the  place  where  the  goods  were  to  be  delivered ;  and  it  was  held  that  the 
plaintiff  was  entitled  to  SL  more  than  the  goods  cost  at  Leeds,  the  place 
from  which  they  were  sent.  In  that  case  the  plaintiffs  proved  that  arti- 
cles similar  to  those  delivered  to  the  defendant  by  the  plaintiffs  could 
not  be  purchased  by  them  at  Maidstone  under  Is.  6d,  a  yard  more  than 
vras  charged  by  the  ^manufacturers ;  and  the  plaintiffs  in  their  rinAQo 
particulars  claimed  SI.  for  *^  travelling  and  other  expenses."  In  *• 
Black  V.  Baxendale,  1  Exch.  4l0,  it  was  held  that  the  jury  might  give 
as  damages  the  reasonable  expenses  incurred  in  consequence  of  the  non- 
delivery of  goods.  [He  also  cited  Gee,  appt..  The  Lancashire  and 
Yorkshire  Railway  Company,  respts.,  6  H.  ft  N.  211,  and  Wilson  v. 
The  Lancashire  and  Yorkshire  Railway  Company,  9  C.  B.  N.  S.  632 
(E.  C.  L.  R.  vol.  99).] 

Orovey  Qiffard  and  OlUvantj  in  support  of  the  rule.— The  proper 
measure  of  the  damages  which  the  plaintiff  is  entitled  to  recover  is  the 
ordinary  value  of  the  goods  at  the  place  of  consignment  at  the  time, 
with  reasonable  interest  for  the  money  invested  in  the  purchase.     The 
sum  of  10s.  9 J.  which  was  taken  off  for  prompt  payment  would  be  a 
fair  measure  of  the  interest.     The  defendants  brought  into  Court  the 
cost  price  of  the  goods  and  about  10/.  per  cent,  on  that  amount.     ])am- 
ages  for  inconvenience  suffered,  or  for  depreciation  in  the  value  of  the 
goods  by  reason  of  delay  in  delivering  them,  are  not  recoverable  without 
proof  of  special  damage.     The  plaintiff  might  have  ordered  a  fresh  sup- 
ply of  cloth  from  Leeds  at  the  same  wholesale  price  he  paid  for  the 
cloth  in  question,  there  being  no  evidence  of  any  rise  in  the  market 
price.     The  rule  laid  down  in  Hadley  v.  Baxendale,  9  Exch.  841,  does 
not  allow  the  element  of  importer's  profit  to  be  taken  into  calculation. 
In  Gee,  appt..  The  Lancashire  and  Yorkshire  Railway  Company,  respts., 
which  was  an  action  for  delay  in  the  delivery  of  cotton  to  millowners, 
Wilde,  B.,  said,  p.  221,  *'  I  think  that,  although  an  excellent  attempt 
was  made  *in  Hadley  v.  Baxendale  to  lay  down  a  rule  on  the  ^41400 
subject,  it  will  be  found  that  the  rule  is  not  capable  of  meeting  *- 
all  cases ;  and  when  the  matter  comes  to  be  further  considered,  it  will 
probably  turn  out  that  there  is  no  such  thing  as  a  rule,  as  to  the  legal 
measure  of  damages,  applicable  in  all  cases."     [Blackburn,  J. — Those 
observations  have  been  excepted  to  by  other  Judges  as  shirking  the 
*  question  and  enabling  a  jury  to  give  damages  which  the  law  will  not 
allowj     In  Wilson  v.  The  Lancashire  and  Yorkshire  Railway  Company, 
,  9  C.  B.  N.  S.  682  (E.  C.  L.  R.  vol.  99),  where  the  rule  laid  down  in 
.  Hadley  v.  Baxendale,  9  Exch.  841,  was  applied  in  an  action  for  delay  in 
delivering  cloth,  it  was  held  that  the  plaintiff  was  entitled  to  recover  as 
damages  the  amount  of  the  diminution  in  value  of  the  cloth  by  reason 
of  the  season  for  selling  it  having  passed,  but  not  the  loss  of  anticipated 
profits.     In  Rice  v.  Baxendale,  7  H.  &  N.  96,  Pollock,  C.  B.,  p.  102, 
saidy  **  The  only  principle  that  we  lay  down  is  that  when  goods  are 
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delivered  to  a  carrier  to  be  carried  from  A.  to  B.,  and  are  lost,  the 
owner  is  entitled  to  the  value  of  the  goods  at  B. :"  he  does  not  pat  it 
on  the  ground  of  delay.  Bramwell,  B.,  said,  '^  I  agree,  with  this  quah'* 
fication,  that  the  value  of  the  goods  is  the  price  for  which  they  can  be 
got  to  the  place  of  consignment,  not  at  that  place."  Martin,  B.,  in  the 
course  of  the  argument,  p.  100,  said,  "  The  loss  is  the  sum  at  which  the 
goods  could  be  replaced  at  Maidstone,  and  the  proper  mode  of  repladng 
them  is  to  purchase  them  not  of  a  tradesman,  but  of  the  manufacturer." 

E Blackburn,  J. — That  is,  if  A.  loses  a  bale  of  cloth  belonging  to  B. 
e  would  have  to  pay  B.  the  sum  for  which  it  could  bo  purchased  at 
*M(\1  *^  wholesale  warehouseman  and  not  at  a  retail  dealer.  But  the 
•J  judgment  of  the  Court  added  something  more  to  that  sum.  In 
Bridge  v.  Wain,  1  Stark.  504  CE.  C.  L.  R.  vol.  2),  which  was  an  action 
against  the  defendant  for  breach  of  contract  in  delivering  goods  for  sale 
in  China  which  were  not  of  the  kind  and  quality  contracted  for,  there 
being  no  evidence  of  the  sum  actually  produced  by  the  sales,  it  was 
rather  impudently  contended  that  the  plaintiff  could  not  recover  more 
than  the  difference  in  value  between  the  article  delivered  and  that  con* 
tracted  for  without  reference  to  any  specific  and  particular  loss  resulting 
from  the  loss  of  sale  in  China ;  but  Lord  EUenboroueh  said,  p.  506,  "  I 
am  decidedly  of  opinion  that  by  value,  is  to  be  understood,  the  value 
which  the  plaintiff  would  have  received  had  the  defendant  faithfully  per- 
formed his  contract."  Are  not  the  jury  to  consider  all  the  elements 
which  would  regulate  the  market  price  at  Neath  ?  Is  not  the  reasonable 
profit  of  the  importer  in  consequence  of  his  risk  and  the  trouble  and 
skill  which  he  must  employ  one  of  those  elements  ?]  If  the  importer's 
profit  is  to  be  taken  into  account  the  carrier  of  goods  would  be  liable 
for  all  accidental  fluctuations  in  the  market,  which  are  matters  of  specu- 
lation with  the  tradesman  but  are  not  in  the  contemplation  of  the  carrier. 
The  value  of  goods  at  a  particular  place  is  what  a  person  having  them 
there  could  sell  them  for,  not  what  he  could  buy  them  for.  Oreat  uncer* 
tainty  will  be  introduced  if  a  jury  may  give  the  importer's  profit  with- 
out any  evidence  to  enable  them  to  arrive  at  a  reasonable  conclusion. 
[Blackburn,  J. — Where  from  the  nature  of  things  it  is  impossible  to 
give  evidence  we  must  allow  the  jury  to  bring  their  common  sense  and 
experience  to  bear  on  the  subject.] 

*4dl1       *Blackbubn,  J. — The  case  has  been  fully  discussed,  and  we 
-I  are  of  opinion  that  the  rule  should  be  discharged.     The  leave 
reserved  was  to  enter  the  verdict  for  the  defendants,  if  there  was  no 
evidence  on  which  the  jury  could  reasonably  find  more  damages  than 
222.,  which  had  been  brought  into  Court.     The  goods  originally  cost  at 
Leeds,  cash  down,  202.,  the  price  in  the  invoice  being  20L  10«.  9a.    They 
were  sent,  by  the  defendants'  railway,  to  Neath,  where  they  ought  id 
have  arrived  early  in  November,  but  they  were  lost.    It  was  agreed  in  ; 
the  course  of  the  argument  that  the  rule  laid  down  in  Rice  v.  Baxendale, 
7  H.  &  N.  96,  applies  to  the  present  case,  viz.,  that  setting  aside  all 
special  damage  the  natural  and  fair  measure  of  damages  is  the  value  of 
the  goods  at  the  place  and  time  at  which  they  ought  to  have  been 
delivered  to  the  owner.    Now  the  value  of  the  goods  at  the  place  of 
delivery  must  be  the  market  price,  if  there  is  a  market  there  for  sack 
goods :  if  there  is  not,  either  from  the  smallness  of  the  place  or  the 
Bcaroeness  of  the  particular  goods,  the  value  at  the  place  and  time  of 
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delivery  would  have  to  be  ascertained  as  a  fact  by  the  jury,  taking  into 
consideration  varioas  matters,  inclading,  in  addition  to  the  cost  price 
and  expenses  of  transit,  the  reasonable  profits  of  the  importer,  which 
are  adjasted  by  what  is  called  the  higgling  and  bargaining  of  the  market. 
Neath  was  a  place  where  there  was  no  market  for  such  goods  as  these, 
an^  the  jury  were  therefore  to  take  into  consideration  those  elements. 
Where  there  is  a  market  for  goods  of  a  particular  description  and  they 
are  actually  sold,  the  price  at  which  an  importer  sells  them  is  regulated 
by  his  own  average  costs  and  charges,  together  with  *his  average  r^^oo 
profit.     For  instance,  the  value  of  cotton  at  Liverpool,  upon  an   ^ 
average,  exceeds  the  value  of  cotton  in  the  Southern  States  of  North 
America  together  with  the  freight,  costs  and  charses  attendant  upon  its 
transport,  otherwise  no  person  would  import  it.    The  importer's  profit, 
therefore,  is  an  element  in  the  market  price  of  goods.     Where  there  is 
no  market  from  the  nature  of  the  thing  no  evidence  of  what  the  im- 
porter's profit  is  can  well  be  given,  and  the  jury  must  say  what  is  the 
fair  and  reasonable  profit  which  persons  in  the  ordinary  course  of  busi- 
ness would  be  likely  to  make.     In  the  present  case  there  was  an  intel- 
ligent jury,  consisting  of  men  of  business  in  Glamorganshire,  who  would 
know  what  were  the  profits  of  persons  who  brought  goods  from  a  manu- 
facturing district  to  a  town  in  Wales.     The  defendants  paid  into  Court, 
a  sum  calculated  at  something  less  than  102.  per  cent,  on  the  cost  price 
to  cover  interest,  expenses,  and  everything  else.     The  question  reserved 
is,  were  the  jury  warranted  in  giving  the  plaintiff*  more  ?     The  jury 
have  found  251.  damages.     I  think  they  were  very  liberal  in  doing  so, 
but  I  cannot  say  they  were  wrong. 

Mellok,  J. — After  considerable  hesitation  I  concur  with  my  brother 
Blackburn.     It  appears  to  me  that  we  cannot  lay  down  the  rule  that 
the  value  of  the  goods  at  Neath,  in  the  absence  of  evidence  of  any 
market  price  there,  must  be  limited  to  the  price  paid  at  Leeds  plus  the 
freight.     Another  element  must  be  taken  into  consideration,  viz.,  the 
importer's  profit :  no  man  brings  eoods  from  Leeds  to  Neath  for  the  pur- 
pose of  selling  them  without  adding  to  their  price  something  beyond 
the  cost  of  carriage,  and  that  addition  is  the  importer's  profit.    My 
^brother  Bramweli's  view  in  Rice  v.  Baxendale,  7  H.  &  N.  96,  r^^Qo 
which  was  a  plaint  in  the  Sheriff's  Court  of  London,  is  not  incon-  ^ 
sistent  with  this:  he  says,  pp.  101-2,  ''If  the  case  were  again  sent 
down,  no  doubt  the  Judge  would  find  that  the  goods  were  worth  more 
at  Maidstone  than  at  Leeds."    I  think  he  must  have  acceded  to  the 
view  that  something  should  be  added  beyond  the  mere  freight.     In  the 
present  case  the  defendants'  counsel  contended  that  there  ought  to  be 
some  evidence  on  which  the  estimate  of  importer's  profit  should  be 
based.     I  do  not  see  what  evidence  could  be  given.     The  addition  must 
be  assessed  by  the  jury  acting  upon  their  own  experience  and  knowledge 
of  business.    In  the  present  instance  they  have  given  with  a  verv  liberal 
hand,  but  we  are  not  dealing  with  the  question  of  excessive  damages. 
The  question  is,  whether  the  verdict  ousht  to  be  entered  for  the  defend- 
ants or  to  stand  for  the  plaintiff;  and  I  cannot  say  that  the  verdict 
ought  to  be  entered  for  the  defendants  by  rejecting  all  elements  of  com- 
putation except  the  cost  of  the  goods  at  Leeds  plus  the  freight. 

8hbe,  J. — When  a  carrier  fails  to  deliver,  at  the  proper  time,  goods 
which  have  been  intrusted  to  him  to  carry  for  reward,  the  person  to 
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irhom  they  belong  is  entitled,  after  a  reasonable  time  has  elapaed,  to 
supply  himself  with  similar  goods  at  the  place  where  the  carrier  con- 
tracted to  deliver  them  and  to  recover  the  cost  of  those  goods  from  him. 
If  there  is  a  regular  market  for  snch  goods  at  that  place,  it  is  clear  that 
*4941  ^^  ^^  sustained  no  damage  beyond  the  amount  of  what  wovld 
J  •have  been  the  cost  to  him  of  his  goods  and  of  the  diflTerence 
between  that  cost  and  the  market  price  where  they  ought  to  have  been 
delivered  to  him  of  other  goods  of  the  same  kind.  If  at  that  place 
there  are  no  such  commodities,  except  charged  with  a  profit  beyond  their 
original  price  and  the  cost  of  their  carriage,  then  that  profit  is  an  ele> 
ment  of  their  market  price  and  of  the  amount  of  his  damage.  Bat  if 
there  is  no  market  ana  there  are  no  persons  from  whom  such  goods  can 
be  bought  at  the  place  except  at  an  excessive  price,  a  reasonable  con- 
struction of  the  rule  laid  down  in  Hadley  v.  Baxendale,  9  £xch«  841, 
would  entitle  the  plaintiff  to  the  reasonable  price  of  the  goods  at  that 
place,  and  that  would  be  ascertained  by  calculating  the  probable  profits 
which  dealers  who  might  sell  goods  of  that  kind  there  would  make  on 
the  prime  cost  of  the  goods  at  the  place  of  manufacture,  and  the  cost 
of  their  carriage.  Therefore,  the  direction  of  the  jury  was  right ;  and 
they  might  properly  give  the  plaintiff  damages,  including  something  for 
his  profit  on  the  transaction.  Rule  diseharged.(a) 

(a)  8m  the  next  OAse. 


*495]    *WILLIAMS  v.  REYNOLDS  and  Another.(a)    [June  17.] 

Contract  for  aaJU  of  goods. — Kon-ddivery. — Measure  of  damages, — Ijoss  of  prnfit 

from  resale. 

On  the  lit  April  the  plaintiff  and  the  defendant!,  who  were  eottoB-hroken  at  Llrerpool, 
entered  into  a  contract,  hj  which  the  deftndaate  agreed  to  leU  to  the  plaintiff  54KI  picala  China 
cotton,  at  16^d,  per  lb.,  to  be  deliyered  in  Angnst,  guaranteed  fair.  On  the  25th  Maj  the 
plaintiff  made  a  contract  to  kU  to  M.  a  A.  the  same  quantity  and  quality  of  cotton  at  19|«L 
per  lb.,  to  be  delivered  in  AugutL  It  ia  the  practice  at  Liverpool  for  porchasera  of  cotton  to 
resell  before  the  time  for  delivery.  The  defendants  bad  not  fulfilled  their  oontract  on  the  Isst 
day  of  August:  on  which  day  the  price  of  cotton  was  I9^d,  In  an  aotion  for  breaeb  of  eon- 
tract  whereby  the  plaintiff  was  incapacitated  ft^m  performing  hie  contract  with  M.  a  A. :  held, 
that  the  measure  of  damagei  wes  the  difference  between  the  contract  price  and  the  market 
price  on  the  lest  day  for  delivery,  and  that  the  plaintiff  wes  not  entitled  to  reoover  damages 
for  the  loss  of  profit  from  that  contract 

Thb  declaration  was  on  a  contract  for  the  sale  of  cotton  by  the  de- 
fendants to  the  plaintiff,  at  the  price  of  IQ^d.  per  pound,  to  be  delivered 
in  the  month  of  August,  1864,  alleging  as  a  breach  that  the  plaintiff 
was  thereby  incapacitated  from  performing  a  sub-contract  for  the  sale 
of  the  cotton  at  a  higher  price,  and  lost  the  profit  he  would  have  received 
from  the  performance  of  the  sub-contract.  There  were  several  pleas 
traversing  allegations  in  the  declaration,  and  issues  thereon. 

On  the  trial,  before  Shee,  J.,  at  the  Spring  Assizes  at  Liverpool,  it 
appeared  that  on  the  1st  April,  1864,  the  plaintiff  and  the  defendants, 
who  were  cotton  brokers  at  Liverpool,  entered  into  a  contract,  by  which 
the  defendants  agreed  to  sell  to  the  plaintiff  *'  about  500  piculs  of  China 
cotton  at  16f (2.  per  lb.,  to  be  delivered  in  August,  this  year,"  *'  guar- 
anteed fair."     On  the  25th  May  the  plaintiff  made  a  contract  with 

(«)  8at  tha  preceding 
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Meesn.  Mayall  k  Anderson^  at  LiTerpool,  to  deliver  to  them  the  same 
quantity  and  quality  of  cotton  in  Aogast,  at  19f(2.  per  lb.  On  the  27th 
Angaat  250  picula  of  cotton,  ex  Greneral  Patman,  *were  declared  jmAqa 
by  the  defendants  to  the  plaintiff;  and  on  the  same  day  the  de-  l- 
daration  waa  sent  by  the  plaintiff  to  his  vendees.  A  sampling  order 
passed  on  the  80th  Angost,  and  about  five  o'clock  in  the  afternoon  of 
the  3d  September  samples  were  obtained  by  the  plaintiff,  and  on  that 
day  the  cotton  was  delivered  to  him.  The  cotton  declared  weighed  only 
28,224  lbs.,  instead  of  82,250  lbs.,  leaving  a  deficiency  of  9026  lbs. ; 
and,  reckoning  a  picul  at  129  lbs.,  the  difference  between  the  500  picals 
contracted  for  and  the  quantity  delivered  was  41,276  lbs.  On  the  Slst 
August  and  1st  September  the  market  price  of  cotton  such  as  that  con- 
tracted for  waa  IS^d.  On  the  Ist  September  the  plaintiff's  vendees 
gave  him  notice  that  they  would  not  take  the  cotton ;  which  notice  the 
plaintiff  passed  on  to  the  defendants. 

It  waa  admitted  that  in  the  ordinary  course  of  business  at  Liverpool 
contracts  for  ^*  forward  delivery"  of  cotton  are  sold  in  the  market,  and 
ass  from  hand  to  hand  before  the  day  of  delivery.     The  defendants 
ad  no  notice  of  the  plaintiff's  contract  with  Mayall  k  Anderson  until 
the  sampling  order  came  in  on  the  80th  August. 

It  waa  admitted  that  the  plaintiff  was  entitled  to  recover  the  differ- 
ence between  the  contract  price  and  the  market  price  of  the  cotton  on 
the  last  day  of  delivery,  the  81st  August,  which  would  be  2572. 19«.  6c?. 
The  plaintiff  claimed  damages,  including  the  loss  of  profit  which  he 
would  have  realiaed  on  the  resale  of  the  cotton,  which  would  be  515/. 
9$.6d. 

A  verdict  was  taken  for  the  plaintiff  for  515/.  9«.  6dF.,  leave  being 
reserved  to  the  defendants  to  move  to  reduce  the  verdict  to  257/.  19«. 
6d.j  if  the  Court  should  be  of  opinion  that  the  measure  of  damages  was 
only  the  difference  between  the  contract  price  and  the  market  price 
*on  the  last  day  for  delivery,  that  is,  the  81st  August,  when  the  r*4Q>7 
breach  of  contract  occurred.  ■- 

*  In  Baster  Term  Quam  obtained  a  rule  nisi  accordingly. 

JZ.  G.  WiUiami  showed  cause. — The  loss  of  profit  from  the  resale  of 
the  cotton  by  the  plaintiff  at  an  advanced  rate  is  legitimate  special  dam- 
age recoverable  in  this  action.  In  Sedgwick  on  Damages,  p.  260,  2d 
ed.,  it  is  said,  '^  When  contracts  for  the  sale  of  chattels  are  broken  by 
the  vendor  failing  to  deliver  the  property  according  to  the  terms  of  the 
bargain,  it  seems  to  be  well  settled,  as  a  general  rule,  both  in  England 
and  the  United  States,  that  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  value  of  the  article  at  the  time 
when  it  should  be  delivered,  upon  the  ground  that  this  is  the  plaintiff's 
real  loss,  and  that  with  this  sum  he  can  go  into  the  market  and  supply 
himself  with  the  same  article  from  another  vendor."  But  in  the  present 
case  the  defendants  had  no  opportunity  of  going  into  the  market  and 
buying  cotton  to  supply  their  vendees  uiitil  the  time  for  the  delivery  of 
the  cotton  to  them  had  expired :  they  were  not  bound  to  eet  cotton  for 
their  vendees  before  that  time,  and  so  run  the  risk  of  naving  cotton 
lying  on  their  hands.  [Crompton,  J. — The  object  of  this  contract  is 
that  the  seller  may  have  the  chance  of  delivering  whenever,  within  cer- 
tain limits,  it  will  be  most  advantageous  to  him.  Blackburn,  J. — ^And 
a  prudent  purchaser,  relying  on  this  oontracti  would,  in  making  a  con* 
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tract  with  his  vendees,  have  taken  a  margin  of  a  week.  There  is  an  old 
case  in  which  A.,  having  prooiised  to  pay  a  sum  of  money  to  B.,  broke 
his  promise,  and  B.  being,  in  consequence,  unable  to  fulfil  his  engage- 
*4981  ™^"^^'  became  bankrupt,  and  sought  *to  fix  A.  with  the  loss  oon- 
-'  sequent  on  his  breach  of  promise,  butit  was  held  too  remote.  He 
also  referred  to  Pothier  Traits  des  Obligations,  partie  1,  chap.  2,  art.  3, 
sect.  161.]  It  must  not  be  taken  that  the  seller  contemplates  breaking  kia 
contract,  and  so  looks  to  the  price  at  the  last  day  for  fulfilling  it. 

No  inflexible  rule  as  to  the  measure  of  damages  can  be  laid  down,  bat 
the  jury  are  at  liberty  to  look  at  all  the  circumstances.  The  damages 
claimed  in  the  present  case  are  within  the  rule  laid  down'  in  Hadley  v. 
Baxendale,  9  Exch.  841-354 :  if  it  had  been  left  to  them  to  give  sack 
damages  as  were  the  natural  consequence  of  this  breach  of  contrmct, 
they  would  have  included  the  profit  the  plaintiif  would  have  made  at 
the  time  of  the  breach :  Smeed  v.  Foord,  1  E.  &  E.  602.  Also  all  per- 
sons  dealing  on  the  Liverpool  Cotton  Exchange  are  aware  of  the  practice 
of  purchasers  of  cotton  to  resell  it  at  a  higher  price,  and  therefore  the 
loss  of  profit  from  the  resale,  if  the  defendants  did  not  fulfil  their  con- 
tract, was  in  the  contemplation  of  the  parties  at  the  time  of  the  oontnet. 
There  is  no  case  in  point.  Gee,  appt..  The  Lancashire  and  Yorkshire 
Railway  Company,  respts.,  6  H.  &  N.  211,  and  Wilson  v.  The  Lanca- 
shire and  Yorkshire  Railway  Company,  9  C.  B.  N.  S.  682  (E.  G.  L.  R. 
vol.  99),  were  actions  against  carriers.  Randall  9.  Raper,  E.  B.  k  E« 
84  (E.  C.  L.  R.  vol.  96),  was  a  case  of  warranty.  In  Berries  9.  Hut- 
chinson, 18  C.  B.  N.  8.  445  (E.  C.  L.  R.  vol.  114),  where  the  defend- 
ants contracted  to  sell  to  the  plaintiffs  75  tons  of  caustic  soda,  to  be  de- 
livered in  June,  July  and  August,  and  the  defendants  knew,  at  the  time 
of  entering  into  the  contract,  that  the  plaintiffs  bought  the  soda  for  a 
foreign  correspondent, — the  plaintiffs  had  in  £act  contracted  to  sell  the 

*4991  ^^^^  ^  *^''  ^^  ^^'  I^^^^^^^^S*  ^^  ^^  advanced  price,  and  A.  had 
-I  contracted  to  sell  it  to  B.,  at  that  place,  for  a  still  further  ad- 
vance,— ^in  an  action  for  non-delivery,  it  was  conceded  by  the  defendants- 
and  assumed  by  the  Court,  that  the  plaintiffs  were  entitled  to  recover 
their  loss  of  the  profit  on  the  sale  to  A.,  though  the  Court  held  they 
could  not  recover  the  further  sum  which  they  had  been  called  upon  to 
pay  for  the  loss  of  A.'s  profit  on  the  sale  to  B.   According  to  the  opinion 
t)f  Lord  Cottenham,  C,  in  Dnnlop  v.  Higgins,  1  H.  L.  C.  881,  loss  of 
profit  should  be  an  element  of  damages :  his  Lordship  said,  p.  403,  *^  Sup- 
pose, for  instance,  a  party  who  has  agreed  to  purchase  2000  tons  of  pig 
iron  on  a  particular  day,  has  himself  entered  into  a  contract  with  some- 
body else  conditioned  for  the  supply  of  2000  tons  of  pig  iron  to  -be  de- 
livered on  that  day,  and  that  he,  not  being  able  to  obtain  those  2000 
tons  of  pig  iron  on  that  particular  day,  loses  the  benefit  arising  from  that 
contract.     If  pig  iron  had  only  risen  Is.  a  ton  in  the  market,  but  the 
pursuers  had  lost  10002.  upon  a  contract  with  a  railway  Company,  in  my 
opinion  they  ought  not  only  to  recover  the  damage  which  would  have 
arisen  if  they  had  gone  into  the  market  and  bought  the  pig  iron  at  that 
increased  price,  but  also  that  profit  which  would  nave  been  received  if 
the  party  had  performed  his  contract.    No  other  rule  is  reconcilable 
with  justice,  nor  with  the  duty  which  the  jury  had  to  perform — that  of 
deciding  the  amount  of  damage  which  the  party  has  suffered  by  the 
breach  of  his  contract.    Most  cases  of  contract  vary  from  each  other. 
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and  whatever  general  rules  there  may  be  as  to  awarding  damages^  thej 
must  be  modified  by  the  particular  cases  to  which  they  com6  to  be  ap- 
plied." [Blaokburk,  J. — That  would  make  the  calculation  of  damages 
*hj  a  jury  very  difficult.  In  that  case  Lord  Gottenham  ex-  t^^caa 
pressed  a  preference  for  the  Scotch  rule  as  to  the  measure  of  '- 
damages,  but  the  case  is  not  a  decision  that  the  English  rule  is  not  law^ 
Crompton,  J. — It  is  a  mistake  to  lay  down  a  nermal  rule  upon  the 
subject ;  it  would  be  better  to  leave  it  to  twelre  men  of  common  sense 
to  cut  the  knot  and  give  damages  aeeordine  to  a  rough  estimate.  But 
if  these  damages  were  allowed  there  would  oe  great  uncertainty  in  the 
amount  as  it  would  depend  upon  the  skill  of  a  dever  person  in  making 
a  good  bargain.  In  cases  of  tort  the  rule  may  be  different.}  In  Trop> 
long,  Droit  Civil,  De  la  Yente,  duip.  iv.,  art.  1611,  §  298,  ''  C'est  une 
r^gle,  qu'on  ne  doit  imputer  dans  le  caloul  des  dommages  et  int^rdts 
que  la  perte  ^prouv^e  et  le  gain  omis  eirea  rem  ip^am  ;  ear  tout  ce  qui 
se  rattacherait  &  des  causes  de  dommages  plus  ^oign^  et  impr^vues  ne 
devrait  pas  Stre  pris  en  consideration.' 

Qwnn^  in  support  of  the  rule,  was  not  called  upon. 

Grompton,  J. — The  rule  must  be  made  absolute  to  refhree  the  dam- 
ages to  257/.  19a.  6d.^  the  difference  between  the  contract  price  and  the 
market  price  on  the  last  day  for  delivery :  the  extra  damages  which  the 
plaintiff  claims  cannot  properly  be  recovered  either  under  the  authori- 
ties or  under  any  rule  or  principle  of  law.  A  contract  was  made 
by  the  defendants  on  the  1st  April,  which  was  to  be  completed  durine 
August:  it  happened  that  between  the  making  of  the  contract  and 
the  limit  of  the  time  for  the  delivery  the  price  of  cotton  rose  and 
fell  again,  so  that  an  advantageous  subsale  might  have  been  made  by 
the  buyer.  During  that  time  the  plaintiff  made  a  contract  to  sell 
*at  a  higher  price.  Afterwards  there  was  a  fall  in  the  price,  ti^km 
and  at  the  time  the  contract  was  broken  by  the  non-delivery  of  '- 
the  whole  of  the  cotton  the  market  price  was  hiefaer  than  the  contract 
price,  but  lower  than  that  at  which  the  plaintiff  had  contracted  to  sell. 
The  question  is,  what  is  the  measure  of  damages  t  *  The  ordinary  rule 
is  that  the  damages  are  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  of  the  breach  of  contract.  But  it  was 
argued  strongly  by  Mr.  WUliama  that  this  was  a  case  in  which  the  crite- 
rion of  the  market  price  did  not  apply ;  and  he  said  that  the  loss  of 
profit  from  the  resale  is  the  measure  of  damages.  I  do  not  agree  to 
that  proposition.  I  do  not  see  why  the  plaintiff  should  recover  extra 
damage  because  he  happened  to  meet  with  some  person  who  agreed  to 
buy  from  him  at  a  higher  price.  Mr.  WUUarM  pressed  that  the  plains 
tiff  was  entitled  to  that  special  damage,  for  he  had  a  right  to  say  to  the 
defendants  '^  I  took  advantage  of  a  rise  in  the  price  of  cotton,  and 
having  made  a  contract  of  sale  at  a  higher  price  I  have  a  right  to  pin 
yon  to  the  higher  price  which,  but  for  your  default,  I  might  have  got.** 
But  that  is  not  a  damage  naturally  arising  from  the  breach  of  contract^ 
nor  such  as  was  within  the  contemplation  of  the  parties  at  the  time  of 
the  contract  in  case  of  a  breach  of  it.  I  agree  with  Mr.  Mayne  who,  in 
his  Treatise  on  the  Law  of  Damages,  p.  15,  says,  ^'  The  first,  and  in  fact 
the  only  inquiry,  in  all  these  cases  is,  whether  the  damage  complained 
of  is  the  natur^  and  reasonable  result  of  the  defendant's  act;  it  will 
assume  this  character  if  it  can  be  shown  to  be  such  a  consequence  as^ 
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*^021  ^^  ^^^  ordinary  course  of  things,  would  flow  from  *the  act,  or  in 
•^  cases  of  contract,  if  it  appears  to  have  been  contemplated  by 
both  parties,"  citing  Hadley  v.  Baxendale,  9  Exch.  341.  The  extra 
damage  here  sought  to  be  recovered  is  not  within  either  branch  of  the 
rule;  and  the  authorities  are  against  the  plaintiff's  argument.  The 
decision  in  Dunlop  v.  Higgins,  1  H.  L.  C.  881,  turned  upon  the  law  of 
Scotland :  Lord  Oottenham,  conceding  that  the  law  of  England  as  to 
the  measure  of  damages  was  different,  said  that  the  rule  adopted  by  the 
former,  which  he  preferred  as  more  calculated  to  do  justice,  must  pre- 
vail. In  Berries  v.  Hutchinson,  18  G.  B.  N.  S.  445  (£.  C.  L.  R.  vol. 
114),  the  question  did  not  arise ;  the  contract  made  by  the  plaintifi  in 
that  case  to  supply  the  fbreign  merchant  with  the  soda  was  contempo- 
raneous  with,  whether  precisely  contemporaneous  or  not  is  immaterial, 
.and  known  to  the  defendant  at  the  time  of  his  contract.     Mr.  Mayne, 

E.  18,  refers  to  the  Scotch  law,  and,  after  citing  the  observations  of 
ord  Cottenham  in  Dunlop  v.  Higgins,  1  H.  L.  C.  381,  403,  makes 
some  good  remarks  on  it : — *'  The  question  is  not,  what  profit  the  plain- 
tiff might  have  made,  but  what  profit  he  professed  to  be  purchasing. 
Not  what  damage  he  actually  suffered,  but  what  the  other  contemplateci 
and  undertook  to  pay  for.  It  is  quite  clear  that  loss  of  profits  by  a 
resale  can  never  be  contemplated,  unless  the  resale  has  actually  taken 
place  at  the  time,  and  is  communicated  to  the  other  party."  .  There 
may  however  be  some  doubt  as  to  that.  *^  The  reason  is,  that  such  a 
profit  is  utterly  incapable  of  valuation.  It  may  depend  upon  a  change 
of  weather,  a  scientific  discovery,  an  outbreak  of  war,  or  a  workmen's 
strike.  It  will  depend  upon  the  energy  and  sagacity  of  the  person 
*5031  *^^^  purchases  the  goods,  and  the  solvency  of  the  person  to 
-I  whom  he  sells  them  again.  In  short,  if  the  Scotch  rule  were  to 
be  carried  out  to  its  fair  extent,  no  one  could  contract  to  sell  goods 
which  were  not  actually  in  his  possession,  without  charging  an  additional 
premium,  commensurate  to  the  profits  which  the  vendee  might  possibly 
make,  and  for  which  he  himself  would  have  to  pay,  if  prevented  from 
carrying  out  his  agreement."  In  the  present  case,  the  contract  being 
to  deliver  at  a  particular  time,  and  the  price  continually  fluctuating, 
there  would  be  great  difficulty  in  saying  that  the  seller  contemplated  as 
part  of  his  liability  in  case  of  default  the  loss  of  any  more  advantageous 
contract  that  the  buyer  might  have  the  opportunity  of  making  during 
the  interval.  Where  stock  or  shares  purchased  ''  for  the  account"  are 
not  delivered,  nobody  ever  heard  of  a  resale  by  the  purchaser  being 
taken  into  account  as  part  of  the  loss :  that  damage  is  too  remote,  or 
as  the  better  expression  is,  it  is  not  the  natural  consequence  of  the 
breach  of  contract  or  contemplated  by  the  parties  at  the  time  of  the 
eontraet  The  defendants  contracted  to  sell  in  contemplation  only  of 
what  the  price  would  be  at  the  time  when  they  had  to  deliver  the  cotton. 
The  plaintiff  might  make  six  bargains  in  tne  mean  time,  some  at  a 
higher,  some  at  a  lower  price;  and  according  to  his  contention  the  de- 
fendants would  be  fixed  with  the  highest  price :  they  could  not  have 
contemplated  that.  This  is  very  different  from  the  case  of  a  contract 
made  by  one  party  with  another  for  the  supply  of  materials  to  carry  out 
a  contract  made  by  him  which  is  known  to  the  former. 
Blackbdev,  J. — The  plaintiff  and  the  defendants  entered  into  a  eon- 
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tract  on  the  Ist  April,  bj  which  the  ^defendants  agreed  to  sell  r^cA^ 
500  piculs  of  China  cotton  at  16f{f.  per  lb.,  guaranteed  fair,  to  '- 
be  delivered  in  August,  so  that  the  defendants  had  all  that  month  to 
Bupply  a  certain  quantity  of  cotton,  answering  the  description  given,  at 
a  certain  price.  At  the  end  of  August  they  had  failed  to  fulfil  their 
contract.  And  if  the  case  stood  there,  the  measure  of  damages  would 
have  been  the  difference  between  the  contract  price  of  16f  J.  and  the 
market  price  at  the  end  of  August,  the  latest  time  for  delivery,  which 

was  18^ 
The  question  is,  whether  the  plaintiff  is  entitled  to  recover  a  further 

sum,  this  being  a  contract,  not  for  the  delivery  of  specific  cotton,  but 
of  cotton  of  a  particular  description  bought  on  speculation.  It  was 
admitted  that  in  the  ordinary  course  of  business  at  Liverpool  such  con- 
tracts are,  to  a  certain  extent,  the  subject  of  sale,  which  is  not  quite  an 
accurate  description,  for  the  buyer  does  not  sell  or  transfer  the  contract, 
like  a  bill  of  lading,  but  he  makes  a  contract  with  some  other  persons 
to  sell  the  same  quantity  of  goods  of  a  like  description  to  those  he  has 
bought,  relying  on  his  contract  to  enable  him  to  supply  the  persons  who 
have  purchased  from  him.  The  additional  facts  here  are  that,  on  the 
25th  May,  nearly  two  months  after  the  original  contract  and  three 
months  before  its  completion,  the  plaintiff  made  a  contract  to  supply 
Mayall  &  Anderson,  at  Liverpool,  with  the  same  quantity  and  quality 
of  cotton  at  19|cl.,  to  be  delivered  in  August.  If  the  defendants  had 
fulfilled  their  contract  the  plaintiff  would  have  handed  over  the  cotton 
to  his  purchasers,  and  would  have  gained  a  considerable  profit  by  the 
transaction.  It  was  areued  that  because  this  purchase  was  made  on  the 
Liverpool  Cotton  Exchange,  where  all  persons  know  that  cotton  is 
bought  on  speculation  to  sell  again,  *the  defendants  would  be  r^rcnc 
aware  that  the  plaintiff  would  enter  into  a  fresh  contract,  relying  ■- 
on  the  performance  by  them  of  their  contract,  and  that  the  non-fulfil- 
ment of  it  would  occasion  the  breach  of  the  second  contract,  and  so  the 
loss  of  profit  by  the  resale  would  be  a  natural  consequence  of  the  de- 
fendants' breach  of  contract.  Mr.  Williama  admitted  that  there  is  no 
ease  in  point.  The  remarks  made  from  the  bench  on  some  of  those 
cited  in  the  argument  show  that  they  are  not  in  point,  and  I  cannot  see 
that  loss  of  profit  from  a  contract  subsequently  made  by  the  purchaser 

i which  is  not  properly  a  sub-contract)  follows  as  a  natural  consequence 
rem  the  original  seller's  breach  of  contract.  Though  the  purchaser 
might  naturally  rely  on  the  seller's  contract  to  enable  him  to  fulfil  his 
own,  it  is  not  necessary  that  he  should  do  so ;  and  if  tho  seller  was  a 
slippery  customer  it  would  be  imprudent  to  do  it :  in  that  case  the  pur- 
chaser would,  as  a  prudent  man,  ao  into  the  market  and  supply  himself 
from  thence.  Here  the  plaintiff  had  reason  to  rely  on  the  defendants, 
hut  that  does  not  entitle  him  to  throw  upon  them  the  loss  of  the  profit 
he  would  have  made.  It  is  common  to  read  in  the  Times  such  an  ad- 
vertisement as  this,  *'  Owing  to  the  failure  of  remittances  from  a  foreign 
country  we  are  unable  to  meet  our  engagements."  Under  such  circum- 
stances the  merchants  in  this  country  relied  on  the  remittances  from 
their  foreign  correspondent,  but  they  could  not  recover  as  damages  from 
him  the  loss  they  suffered  by  being  obliged  to  suspend  payment,  lliey 
would  recover  only  the  amount  due,  with  interest;  and  the  loss  of 
credit  consequent  on  the  failure  of  remittances  would  form  no  ground' 
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of  special  damage.  In  the  case  of  bills  of  lading,  which  in  the  ordi- 
•  ^Oft1  "^^7  course  are  made  deliverable  to  order  or  assigns  *and  pass 
^  from  hand  to  hand  for  the  express  purpose  that  the  holder  may 
use  them  for  reselling  the  goods,  the  damages  recoverable  from  the  ship- 
owner on  non-delivery  are  the  value  of  the  goods  when  he  failed  to 
deliver  them,  not  the  higher  price  at  which  they  mieht  have  been  sold 
during  the  interval  of  carriage,  and  which  the  holders  of  the  bill  of 
lading  have  lost.  Again,  on  the  Stock  Exchange  canal  and  railway 
shares  or  stock  are  sold  *'  for  the  account,"  and  the  time  of  payment  is 
postponed  for  the  express  purpose  that  the  purchasers  may  pass  the 
contract  from  hand  to  hand ;  but  the  original  seller  is  not  liable  for  the 
highest  price  that  could  be  obtained  between  the  day  of  the  contract 
and  the  day  of  account  when  ultimately  the  shares  or  stock  come  to  the 
clearing  house.  Looking  at  the  matter  on  principle,  the  consequence 
of  allowing  the  present  claim  of  damages  on  this  cotton  contract  would 
be  that  we  must  hold  that  in  those  analogous  cases  such  damages  would 
be  recoverable.  In  the  passage  read  by  my  brother  Crompton  from 
Mayne  on  Damages,  the  author  gives  good  reasons  for  the  rule  as  there 
stated.  Therefore  I  am  of  opinion  that  the  plaintiff  is  entitled  only  to 
the  smaller  sum. 

Shbe,  J. — We  ought  to  adhere  to  the  rule  laid  down  in  Hadley  v. 
Baxendale,  9  Exch.  341,  354.  Applying  the  first  branch  of  that  rule, 
can  the  loss  of  profit  on  the  subseouent  contract  be  considered  to  arise 
naturally,  that  is,  according  to  the  usual  course  of  things,  from  the 
breach  of  the  original  contract?  ^Not  unless  it  is  to  be  taken  for 
granted  that  in  the  ordinary  course  of  things  the  plaintiff  would  have 
resold  at  a  profit  and  for  a  higher  price  than  could  be  obtained  on  the 
1st  April.  But  that  depends  on  circumstances  altogether  out  of  the  ordi- 
mr.ffi'x  nAi^y  course  of  ^things  ;  the  selling  at  a  profit  is  not  the  natural 
-*  result  of  his  buying  with  an  intention  to  resell.  Again,  can  the 
loss  of  profit  on  the  subsequent  contract  be  reasonably  supposed  to  have 
been  in  the  contemplation  of  both  parties,  at  the  time  when  they  made 
the  original  contract,  as  the  probable  result  of  it  ?  They  had  commu- 
cated  to  each  other  all  they  knew ;  but  they  could  not  have  formed  an 
opinion  whether  the  purchaser  would  be  able  to  realize  a  profit.  The 
extra  damages,  therefore,  do  not  fall  within  either  alternative  of  the 
rule  in  Hadley  v.  Baxendale.  Rule  absolute. 
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Mercantile  Law  Amendment  Acij  1856, 19  ir  20  Vict.  c.  97. — Continuing  guarantee. — 

Change  of  persons  constituting  firm. 

The  Marcantila  Law  Amendmrak  Act,  1856, 19  4  20  Viet  o.  97,  enmoti,  seoL  4,  **  No  promtM 
to  answer  for  the  debt,  defanlt,  or  miscarriage  of  another  made  to  a  firm  consistiog  of  two  or 
more  pertoni,  or  to  a  tingle  person  trading  under  the  name  of  a  firm,  and  no  promise  to 
anawer  for  the  debt,  default,  or  misearriage  of  a  firm  consisting  of  two  or  more  penona,  or 
of  a  single  person  trading  under  the  name  of  a  firm,  shall  be  binding  on  the  person  Bftkiog 
sach  promise  in  respect  of  anything  done  or  omitted  to  be  done  after  a  change  shall  haTo 
taken  place  in  any  one  or  more  of  the  persons  oonstitating  the  firm,  or  in  the  person  trading 
under  the  name  of  a  firm,  unless  the  intention  of  the  parties,  that  such  promise  shaU  eontinuv 
to  be  binding  notwithstanding  such  change,  shall  appear  either  by  express  stipulation  or  by 
necessary  implication  ftom  the  aafeiin  of  the  firm  or  otherwise."    The  following  guarantee  was 
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g^rwk  to  a  bankiog  fimi : — "  In  eonaideniioo  ttasi  70a  hare  si  onr  ioptsnee  mod  reqaeat  eon« 
imited  to  opon  an  Mconnt  with  ibe  flrm  of  Q.  W.  M  W.  J.  Hall,  tbipbuilden,  Monkwoannoath 
Shore,  we  and  each  of  us  do  hereby  guarantee  the  payment  to  you  of  the  moneya  that  at  auy 
time  BMijr  6<eoa«  due,  not  exceeding  five  thousand  pounds,  6000/.,  auoh  payment  by  us  not  to 
be  made  at  a  shorter  date  than  12  months  from  this  date." 

1.  Held,  that  this  guarantee  did  not  come  within  the  proyiso  io  that  section,  as  it  did  not 
appear  either  by  express  stipulation  or  necessary  implication  that  the  guarantee  was  to  oon- 
tinae  notwithstanding  a  change  in  the  persons  constituting  the  flnn. 

2.  S^mbUf  that  the  above  enactment  did  not  effect  any  alteration  in  the  then  existing  law. 

*As  action  having  been  brought  by  the  plaintiffs  against  the  r^tcno 
defendant  for  the  recovery  of  5000Z.  under  a  guarantee,  the  fol-  *- 
Jowing  special  case  was  stated  for  the  opinion  of  the  Court. 

For  some  years  before  1840  George  Wilkin  Hall  and  William  Joseph 
Hall  (brothers  of  the  defendant)  carried  on  business  in  copartnership  as 
shipbuilders  at  Sunderland,  under  the  style  and  firm  of  ''  G.  W.  t  W. 
J.  Hall."  On  the  25th  October,  1840,  William  Joseph  Hall  died, 
having  by  his  will  appointed  as  his  executrix  and  executors  his  wife 
Sarah  Hall,  Robert  Gregory,  Henry  Linton,  his  (testator's)  partner 
George  Wilkin  Hall,  and  the  defendant.  Henry  Linton  duly  renounced 
probate,  and  the  will  was  proved  by  the  four  remaining  executors. 
After  the  death  of  William  Joseph  Hall  the  business  was  continued  to 
be  carried  on  by  the  surviving  partner  and  the  executrix  and  executors 
of  the  deceased  partner,  who  proved  his  will,  under  the  same  style  of 
"  G.  W.  &  W.  J.  Hall."  On  the  18th  December,  1866,  George  Wilkin 
Hall  died,  having  by  his  will  appointed  his  infant  son  James  and  the 
defendant  his  executors.  George  Wilkin  Hall's  widow  took  out  letters 
of  administration  with  the  will  of  her  husband  annexed  during  the  mi- 
nority of  the  testator's  son,  who  on  obtaining  his  majority  proved  his 
father's  will.  For  some  years  after  the  deatn  of  William  Joseph  Hall, 
the  surviving  partner  in  the  original  firm,  viz.,  George  Wilkin  Hall, 
acted  as  manager  of  the  firm  of  G.  W.  &  W.  J.  Hall,  receiving  a  yearly 
salary  of  400/.  for  his  services,  and  for  a- few  years  prior  to  the  death 
of  George  Wilkin  Hall  he  and  the  defendant  had  the  joint  management 
of  the  business  of  the  firm.  After  '*'the  death  of  George  Wii-  r«cAq 
kin  Hall  the  defendant,  together  with  Sarah  Hall,  widow  of  ■- 
William  Joseph  Hall,  and  Elizabeth,  widow  of  George  Wilkin  Hall, 
continued  to  carry  on  the  business  under  the  same  style,  and  the  defend* 
ant  continued  to  act  as  manager,  receiving  a  salary.  On  the  Slst  De- 
cember, 1857,  the  partnership  then  subsisting  between  James  Hall,  the 
son  and  sole  executor  of  George  Wilkin  Hall,  and  the  defendant  James 
Cooper  Hall  and  Sarah  Hall,  the  sole  surviving  executrix  and  executor 
rcsp^tively  of  William  Joseph  Hall,  was  dissolved,  and  arrangements 
made  by  which  the  business  was  to  be  for  the  future  carried  on  under 
the  style  or  firm  of  ''  G.  W.  k  W.  J.  Hall,"  by  Sarah  Hall  and  Eliza- 
beth Hall,  the  widow  of  George  Wilkin  Hall,  and  their  nephew  George 
Story  Moore.  The  defendant  at  the  same  time  ceased  to  act  as  manager 
of  the  business.  This  newly  arranged  partnership  and  its  position  was 
evidenced  by  the  following  circular : — 

**  Notice  is  hereby  given  that  the  copartnership  lately  existing  between 
James  Hall,  of  Monkwearmouth  Shore,  the  sole  acting  executor  ap- 
pointed in  and-  by  the  last  will  and  testament  of  George  Wilkin  Hall, 
fate  of  Monkwearmouth  Shore  aforesaid,  shipbuilder,  lately  deceased, 
and  James  Cooper  Hall^  of  Monkwearmouth  Shore  aforesaid,  gentleman* 
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and  Sarah  Hall,  widow  of  William  Joseph  Hall,  of  Monkwearmoaili 
Shore  aforesaid,  shipbuilder,  deceased,  the  sarviving  executrix  and  ex- 
ecutor appointed  in  and  by  the  last  will  and  testament  of  the  said  Wil- 
liam Joseph  Hall,  aiid  carrying  on  business  at  Monkwearmouth  Shore 
aforesaid,  under  the  style  or  firm  of  'G.  W.  &  W,  J.  Hall/  as  ship- 
builders, was  on  the  21st  day  of  December,  1857,  dissolved  by  mutual 
consent.  All  the  debts  will  be  received  and  paid  by  £!lisabeth 
"^5101  *^^^^  (relict  of  the  said  George  Wilkin  Hall),  the  said  Sarah 
^  Hall,  and  George  Story  Moore,  who  will  in  future  carry  on  the 
business  at  Monkwearmouth  Shore  aforesaid  under  the  style  of  G.  W.  & 
W.  J.  Hall. 

*'  Witness  the  hands  of  the  said  parties  the  2d  day  of  January,  1858. 

*^  Jambs  Hall. 
'^  Witness  ^'  Jambs  Coopbr  Hall.  • 

<«  Thos.  B.  Gilohbist."  ^^  Sarah  Hall. 

''  Gborgb  Stort  Moorb." 
**  Sunderland,  2d  January,  1858. 
^^  Respectfully  referring  vou  to  the  accompanying  notice,  the  under- 
signed beg  to  inform  you  that  the  business  hitherto  carried  on  by  the 
late  firm  of  G.  W.  k  W.  J.  Hall  will  in  future  be  conducted  by  Eliia- 
beth  Hall,  widow  of  Georee  Wilkin  Hall,  Sarah  Hall,  widow  of  William 
Joseph  Hall,  and  George  Story  Moore,  nephew  of  the  aforenamed,  under 
the  style  of  G.  W.  &  W.  J.  Hall. 

^^  Soliciting  a  continuation  of  the  business  with  which  you  favoured 
the  late  firm.  We  are,  your  obedient  servants, 

"  Elizabeth  Hall. 
^'  Sarah  Hall. 
*<  Gborgb  Stort  Moorb." 
In  February,  1858,  George  Story  Moore  applied  to  the  plaintiffs, 
who  had  then  opened  a  brancn  bank  at  Sunderland,  to  give  the  firm  ac- 
commodation by  allowing  them  to  open  an  account  to  be  overdrawn  to 
the  extent  of  50007.     This  the  plaintiffs  consented  to  do  upon  receiving 
the  joint  and  several  guarantee  of  the  defendant  and  George  Story 
Moore,  and  accordingly  on  the  25th  of  February,  1858,  the  defendant 
and  George  Story  Moore  gave  them  the  following  guarantee. 
^f.^^-1       *^*'  To  Messrs.  Backhouse  k  Co.,  Bankers. 
^^^J  "  Sunderland,  25th  February,  1868. 

'^  Gentlemen. 

"  In  consideration  that  you  have  at  our  instance  and  request  con- 
sented to  open  an  account  with  the  firm  of  G.  W.  &  W.  J.  Hall,  ship- 
builders, Monkwearmouth  Shore,  we  and  each  of  us  do  hereby  guaran- 
tee the  payment  to  you  of  the  moneys  that  at  any  time  may  become  dae^ 
not  exceeding  five  thousand  pounds,  5000^.,  such  payment  by  us  not  to 
be  made  at  a  shorter  date  than  12  months  from  this  date. 

(Signed)    ''  G.  S.  Moorb. 
«  J.  C.  Hall. 
^'  We  request  you  to  become  guarantee  for  us  in  manner  within  set 
out.  *' Elizabeth  Hall. 

«  Sarah  Hall." 
In  pursuance  of  this  guarantee  the  plaintiffs  from  time  to  time  gave 
accommodation  to  the  firm  of  G.  W.  &  W.  J.  Hall,  and  that  firm  hereby 
became  indebted  to  the  plaintiflb  on  a  balance  of  account  in  a  sois 
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which,  on  the  17th  day  of  September,  1858,  exoeeded  5000/.  On  the 
5th  day  of  July,  1858,  Elizabeth  Hall  died.  This  was  known  to  the 
defendant  at  the  time,  bat  was  not  known  to  the  plaintiflb  until  the  year 
1862.  At  the  date  of  the  death  of  Elizabeth  Hall  the  balance  of  ac- 
count due  from  the  firm  of  6.  W.  k  W.  J.  Hall  was  22862.  Os.  9d. 
After  the  death  of  Elizabeth  Hall  the  business  of  the  firm  of  G.  W.  k 
W.  J.  Hall  was  carried  on  under  that  style  as  before  by  the  surviving 
partner  Sarah  Hall  and  George  Story  Aloore,  and  the  plaintiffs  as  be- 
fore kept  the  acoounta  of  the  firm  at  the  bank,  carried  on  by  them  as 
continued  accounts.  A  copy  of  *the  account  was  appended  to  r^ci  9 
the  case,  and  for  the  purpose  of  it  was  to  be  takeh  as  correct.  ^  " 
It  appeared  that  in  May,  1861,  the  firm  was  indebted  to  the  plaintiffs  in 
the  sum  of  17,000Z.  for  which  they  held  security  on  two  vessels, 
82-64ths  of  the  ship ''Lord  Macaulay,"  and  64-64ths  of  the  barque 
''  Lilian."  The  Lord  Macaulay  was  assigned  to  them  on  the  21st  June, 
1861,  and  the  certificate  of  The  Lilian  in  May,  1861.  On  the  2d  July, 
1861,  the  plaintiffs  received  from  the  defendant's  attorney  the  follow- 
ing letter : 

''  Gentlemen,  Whitby,  2d  July,  1861. 

'*  Mr.  J.  0.  Hall  has  again  consulted  me  respecting  his  affairs,  and 
now  directs  me  to  give  you  notice  that  he  will  not  hold  himself  liable  to 
you  after  the  receipt  of  this  notice  for  any  moneys  to  be  hereafter  ad- 
vanced by  you  to  the  firm  of  G.  W.  &  W.  J.  Hall,  shipbuilders,  or  to 
the  firm  of  S.  Moore  k  Co.,  of  Southwick,  earthenware  manufacturers. 
Mr.  Hall's  state  of  health  requires  that  he  should  be  freed  from  anxiety 
as  much  as  possible,  and  as  I  understand  you  have  recently  taken  secu- 
rities in  diminution  of  the  debt  due  from  the  shipbuilding  Company  I 
trust  there  will  be  no  difficulty  in  relieving  Mr.  Hall's  mina  by  a  speedy 
release  of  his  guarantees. 

*'  Will  you  be  kind  enough  to  say  whether  the  forms  on  the  other  side 
are  correct  copies  of  the  guarantees  given  to  you  by  Mr.  Hall,  and  if 
not  please  to  send  me  correct  copies  Uiat  I  may  deal  if  needful  with  the 
principals.  '^  I  am,  Gentlemen, 

"  Yours  respectfully, 
*^  Messrs.  J.  Backhouse  k  Co.,  '^  John  Buchanan." 

**  Bankers,  Sunderland." 

*To  this  the  plaintiffs  replied  as  follows : —  r^f-i  o 

"  Bank,  Sunderland.  ^  ^^^ 

**4th  July,  1861. 

'^  We  have  to  acknowledge  the  receipt  of  your  letter  of  the  2d  instant 
with  reference  to  Mr.  J.  C.  Hall's  guarantees  on  behalf  of  S.  Moore  k 
Co.  and  G.  W.  k  W.  J.  Hall.  The  balances  of  these  accounts  are  both 
still  largely  overdrawn,  and  we  shall  be  glad  if  Mr.  Hall  will  take  some 
steps  towards  securing  their  speedy  liquidation.  With  regard  to  the 
security  which  we  have  recently  taken  from  the  shipbuilding  Company 
it  has  not  been  taken  in  diminution  of  their  debt  but  as  an  additional 
security  for  the  balance  of  the  account  which  is  overdrawn  considerably 
beyond  the  amount  guaranteed  by  Mr.  Hall.     The  forms  appended  to 

Jour  letter  are  correct  copies  of  the  guarantees  signed  by  Mr.  Hall  and 
[r.  Moore. 

"  We  are,  &c. 
"  To  "  J.  Backhousr  k  Co., 

»  John  Buchanan,  Esq.  "  pr.  A.  Common. 


618  BACKHOUSE  «.  HATJi.    B.  T.  1865. 

^^  P.  S.  In  eonseqaence  of  the  receipt  of  your  notice  we  shall  cloee 
G*  W.  k  W.  J.  Hairs  account  retaining  Mr.  Hall's  liability,  and  will 
pass  all  future  transactions  through  a  new  account." 

On  the  2d  July,  1861,  the  b^ance  of  account  due  to  the  plaintiffa 
from  the  firm  of  ''  6.  W.  &  W.  J.  Hall"  exceeded  the  sum  of  5000L 
The  whole  of  the  advances  upon  which  this  balance  accrued  were  made 
subsequent  to  the  death  of  Elizabeth  Hall.  The  defendant  in  no  other 
way,  if  at  all,  made  himself  responsible  for  that  or  any  other  balance 
unless  by  virtue  of  his  guarantee  of  the  25th  February,  1858.  The 
«<;iiii  *finn  of  G.  W.  &  W.  J.  Hall  stopped  payment  on  the  17th  ¥eh^ 
^^*J  ruary,  1862. 

The  Court  were  to  be  at  liberty  to  draw  all  inferences  of  fact  which 
a  jury  might  draw. 

The  question  for  the  consideration  of  the  Court  was,  whether  the 
defendant  was  liable  under  his  guarantee  to  pay  to  the  plaintiffs  any  and 
what  portion  of  the  balance  due  to  them  from  the  firm  of  G.  W.  &  W. 
J.  Hall  on  the  2d  July,  1861. 

If  the  Court  should  be  of  opinion  in  the  affirmative,  they  were  to  be 
at  liberty  if  they  thought  fit  to  refer  any  mere  question  of  account  to 
one  of  the  Masters. 

BaviU  {Kamlake  and  JETannen  with  him),  for  the  plaintiffs. — The  Met* 
cantile  Law  Amendment  Act,  1856,  19  k  20  Vict.  c.  97,  which  was 
passed  "  to  amend  the  laws  of  England  and  Ireland  affecting  trade  and 
commerce,"  enacts,  by  sect.  4,  "No  promise  to  answer  for  the  debt» 
default,  or  miscarriage  of  another  made  to  a  firm  consisting  of  two  or 
more  persons,  or  to  a  single  person  trading  under  the  name  of  a  firm, 
and  no  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  a  firm 
consisting  of  two  or  more  persons,  or  of  a  single  person  trading  under 
the  name  of  a  firm,  shall  be  binding  on  the  person  making  such  promise 
in  respect  of  anything  done  or  omitted  to  be  done  after  a  change  shall 
have  taken  place  in  any  one  or  more  of  the  persons  constituting  the 
firm,  or  in  the  person  trading  under  the  name  of  a  firm,  unless  the  inten- 
tion of  the  parties,  that  such  promise  shall  continue  to  be  binding  not- 
withstanding such  change,  shall  appear  either  by  express  stipulation  or 
*5151  ^^  necessary  implication  from  the  nature  *of  the  firm  or  other- 
•'  wise.^'  The  guarantee  given  by  the  defendant  was  in  considera- 
tion of  the  plaintiffs  opening  a  continuing  current  account  with  the 
firm  of  Hall  k  Co.,  not  with  the  individuals  composing  that  firm.  From 
the  nature  of  the  firm  and  of  the  account  there  must  be  continual  changes 
going  on  in  both ;  consequently  the  case  comes  within  the  words  of  the 
above  section,  where  it  shall  appear  ''  by  necessary  implication  from  the 
nature  of  the  firm  or  otherwise."  No  one  could  doubt  here  that  the 
guarantee  was  given  to  the  firm^  and  the  expression  ^^  or  otherwise" 
refers  to  the  nature  of  the  account. 

Lu9h  ( Watkin  WUUam$  with  him),  for  the  defendant. — [Blackburn, 
J.— Stat.  19  k  20  Vict.  o.  60,  s.  97,  establishes  a  like  law  for  Scotland, 
— the  object  of  the  Legislature  in  it  and  stat.  19  k  20  Vict.  c.  97, 
being  to  render  the  law  uniform  throughout  the  United  Kingdom.] 
Stat.  19  k  20  Vict.  c.  97,  does  not  alter  the  pre-existing  law,  but  is  an 
affirmance  of  it  as  established  by  decisions.  By  that  law  a  guarantee 
given  to  a  firm  was  at  an  end  so  soon  as  there  was  a  change  in  the  firm 
to  whom  or  on  whose  behalf  it  was  given,  unless  the  contrary  appeared 
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bj  necessary  implioation  from  the  nature  of  the  firm :  Weston  v.  Barton, 
4  Taant.  673;  Simson  v,  Cooke,  8  Moore' 588.  The  principle  of  these 
jadgmeots  applies  to  the  name  of  the  firm  as  well  as  to  the  names  of 
the  parties  composing  it.  A  man  might  be  very  willing  to  answer  for 
one  individnal  who  would  be  very  unwilling  to  be  answeraole  for  another. 
Stat.  7  G.  4,  *c.  46,  for  regulating  banking  copartnerships  in  r«c|/» 
England,  was  subsequent  to  both  the  above  cases.  [Blackburn,  *- 
J. — ^In  Chitty  Contracts,  p.  478,  7th  ed.,  the  law  is  laid  down  thns : 
"Before  the  stat  19  k  20  Vict.  c.  97,  it  appears  to  have  been  held  that, 
when  the  security  is  given  to  a  hausey  e.  g.^  to  a  banking  house,  and  not 
to  the  members  of  the  firm  by  name,  the  security  would  still  continue, 
notwidiatanding  a  change  of  partners:"  for  which  are  cited  Barclay  v. 
Lucas,  3  Dougl.  321, 1  T.  R.  291,  note  (a),  and  Chapman  t;.  Beckinton, 
3  Q.  B.  708,  722  (E.  C.  L.  R.  vol.  43),  and  in  a  note  is  added,  '« If  a 
note  be  given  to  a  firm  '  or  order'  as  a  security,  it  is  a  security  for 
advances  made  after  a  change  in  the  firm."]  Barclay  v.  Lucas  is 
doubted  by  its  reporter,  p.  326,  note  ((i),  and  also  in  Dance  v.  Girdler, 
1 B.  &  P.  N.  B.  84,  41.  [Blackburk,  J. — In  the  note  to  Lord  Ar- 
lington 9.  Merricke,  2  Wms.  Saund.  414  a,  ^'  where  the  security  is  given 
to  the  houBey  as  a  banking  house  for  instance,  for  the  fidelity  of  a  clerk 
in  the  %hop  and  eaunting-h&u9ey  and  not  to  particular  persons,  a  change 
of  partners  is  held  to  make  no  difference,  but  the  surety  still  continues 
liable."  And  the  editor  of  the  6th  edition  adds,  *^  So  it  was  held  that 
abend  given  to  trustees  to  secure  the  faithful  services  of  a  clerk  to  The 
Globe  Lisurance  Company  (who  were  no  corporation),  might  be  put  in 
Bait  by  the  trustees  for  a  breach  of  faithful  service  by  the  clerk,  com- 
mitted at  any  time  during  his  continuance  in  the  service  of  the  actual 
existing  body  of  persons  carrying  on  the  same  business  under  the  same 
name;  notwithstanding  any  intermediate  change  of  the  original  holders 
of  Uie  shares  by  death  '''or  transfer ;  the  intention  of  the  parties  r^c^y 
to  the  instrument  being  apparent  to  contract  for  such  service  to  ^ 
be  performed  to  the  Company  as  a  fiuctuating  body ;  and  the  interven- 
tion of  the  trustees  removing  all  legal  and  technical  difficulties  to  such 
a  contract  made  with,  or  suit  instituted  by,  the  Company  themselves,  as 
a  natural  body;"  citing  Metcalf  v.  Bruin,  12  East  400.  J  The  question 
depends  on  the  nature  of  the  firm.  There  are  firms  the  nature  and 
constitution  of  which  are  continually  changing.  The  present  case  is 
not  within  the  Act,  as  the  continuance  of  the  guarantee  notwithstanding 
changes  in  the  firm  is  not  expressly  stipulated  for,  nor  does  it  appear  by 
necessary  implication  from  the  documents.  It  is  true  the  subsequent 
letter  of  the  defendant  shows  that  he  considered  himself  liable,  but  his 
notions  cannot  alter  the  construction  of  the  guarantee. 

BovUly  in  reply. — In  Weston  v.  Barton,  4  Taunt.  673,  and  Simson  v. 
Cooke,  8  Moore  588,  the  parties  to  whom  the  guarantee  was  given  were 
designated  by  name.  In  Barclay  v.  Lucas,  3  Dougl.  321,  1  T.  R.  291, 
note  (a),  and  Metcalf  v.  Bruin,  12  East  400,  the  securities  were  not  lim- 
ited to  individuals  who  were  members  of  the  firm  at  the  time.  The  law 
of  Scotland  on  this  subject  is  as  uncertain  as  the  law  of  England  :  1  Bell 
Comni.  285  et  seq.  In  Smith's  Merc.  Law,  p.  55,  7th  ed.,  '^  Where  a 
Becnrity  is  given  to  the  firm,  which  is  intended  to  continue  in  force  not- 
withstanding any  change  that  may  take  place  in  its  composition,  such 
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*5181  '^^^^^  mvAt  appear,  either  expressly  *or  by  implication,  upon  the 
-I  security."  In  a  note  he  cites  several  cases,  and  adds,  ^'  A  guar- 
anty will  be  binding,  thoagh  it  be  given  for  goods,  and  contain  no  bind- 
ing contract  on  the  part  of  the  future  firm  to  supply  them:  Chapman 
V.  Sutton,  2  C.  B.  634  (E.  G.  L.  R.  vol.  52).  See  also  Metcalf  v.  Bruin, 
12  East  400,  2  Campb.  422,  where  it  was  held  that  the  trustees  of  a  joint 
stock  Company  might  sue  on  a  bond  made  to  them  as  such,  notwithstand- 
ing a  change  in  the  Company ;  for  the  obligor,  knowing  the  fluctuating 
nature  of  the  Company,  must  have  so  intended.  But  the  Court  will  be 
slow  in  extending  by  implication  the  meaning  of  words  beyond  what  they 
ordinarily  bear  in  legal  construction,  in  order  to  extend  the  liability  of 
a  surety ;!'  citing  Chapman  v.  Beckinton,  3  Q.  B.  703  (E.  G.  L.  B. 
vol.  43). 

Blackburn,  J. — Our  judgment  is  for  the  defendant.  The  action  is 
on  a  guarantee  bearing  date  the  25th  February,  1858.  [His  Lordship 
read  it.]  This  was  signed  by  the  defendant  and  another  person.  For 
some  time  before  the  guarantee  was  given  the  firm  of  G.  W.  &  W.  J. 
Hall  had  carried  on  business  as  shipbuilders.  Several  changes  in  the 
members  of  the  firm  had  been  occasioned  by  death  and  otherwise ;  and 
at  the  time  the  guarantee  was  given  two  widows  and  one  G.  S.  Moore 
were  carrying  on  the  business.  One  of  the  widows  died,  at  which  period 
2286^  0«.  9(2.  was  due  on  the  balance  of  account,  for  which  the  surviving 
members  of  the  firm  were  responsible ;  and  the  business  was  still  carried 
on  by  them.  The  death  was  not  known  to  the  plaintiffs  for  some  years, 
though  it  was  known  to  the  defendant  at  the  time ;  but  nothing  is  stated 
*5ld1  ^^  ^'^^^  either  that  the  defendant  *was  under  any  obligation  to 
J  inform  the  banking-house  of  that  fact,  or  that  he  took  any  steps 
to  conceal  it.  The  plaintiffs  therefore,  not  having  heard  of  the  deadi, 
would  not  ask  for  a  fresh  security  and  stop  further  advances  if  refused. 
The  business  was  still  carried  on,  but  the  debt  ultimately  exceeded  5000^ 
due  from  the  firm,  not  composed  of  the  same  persons  as  at  the  time  when 
the  guarantee  was  eiven.  That  raises  the  question  whether  the  defend- 
ant is  bound  to  make  good  advances  by  the  banking-house  to  the  ship- 
building firm,  consisting  at  the  time  of  those  advances  of  persons 
different  from  those  composing  it  at  the  time  the  guarantee  was  ffiven. 

Before  The  Mercantile  Law  Amendment  Act,  1856,  19  k  20  Vict 
c.  97,  it  was  perfectly  established  by  cases  that  a  guarantee  did  not  con- 
tinue in  force  after  a  change  in  the  firm  in  whose  favour  it  was  given, 
unless  it  appeared  by  its  terms  that  it  was  intended  it  should  so  con- 
tinue. When  there  was  an  express  stipulation  that  the  guarantee  was 
with  the  firm  or  tt$  sueceworty  there  could  be  no  question.  It  had  been 
80  decided  in  Barclay  v.  Lucas,  3  Dougl.  321,  1  T.  R.  291,  note  (a), 
although  in  that  case  there  was  a  doubt  whether  the  guarantee  suffi- 
ciently expressed  that  it  was  to  be  a  continuing  one.  We  need  not  pro- 
nounce if  that  decision  was  right  or  not.  But  in  Metcalf  v.  Bruin,  12 
East  400,  where  a  person  became  surety  by  bond  for  the  faithful  ser- 
vices of  another  to  The  Globe  Insurance  Company,  which  was  not  s 
corporate  body,  and  all  other  members  thereof,  the  Court  of  King's 
Bench  held  that  it  sufficiently  appeared  that  the  obligor  was  to  be  sn- 
^^oA-i  swerable  for  the  good  conduct  of  the  person  employed  to  the  *in- 
-i  dividuals  who  constituted  The  Globe  Insurance  Company  for  the 
time  being.     This  being  the  state  of  the  law,  came  The  Mercantile  Law 
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Amendment  Act,  1856,  the  object  of  which  was  to  render  the  English 
law  uniform  with  that  of  Scotland,  which  was  made  uniform  with  it  by 
8tat  19  &  20  Yict.  c.  60,  s.  7.  By  sect.  4  of  the  English  Act,  no  pro- 
mise to  answer  for  the  debt,  default,  or  miscarriage  of  a  firm  "  sha,ll  be 
binding  on  the  person  making  such  promise  in  respect  of  anything  done 
or  omitted  to  be  done  after  a  change  shall  have  taken  place  in  any  one 
or  more  of  the  persons  constituting  the  firm,  or  in  the  person  trading 
under  the  name  of  the  firm,  unless  the  intention  of  the  parties,  that  such 
promise  shall  continue  to  be  binding  notwithstanding  such  change,  shall 
appear  either  by  express  stipulation  or  by  necessary  implication  from 
the  nature  of  the  firm  or  otherwise."  I  think  that  enactment  does  not 
alter  the  law  of  England;  at  all  events  it  follows  the  decisions  which  had 
taken  place  on  it.  It  says  first,  a  change  of  the  firm  shall  put  an  end 
to  the  guarantee.  That  was  so  decided  by  the  cases  cited  by  Mr.  Lush, 
Then  comes  the  proviso,  unless  the  intention  of  the  parties  that  the 
guarantee  should  continue  to  be  binding  appear  by  express  stipulation, 
an  obviously  just  and  proper  provision,  or  unless  it  appear  ^^  by  neces- 
sary implication  from  the  nature  of  the  firm  or  otherwise."  This  last 
provision  means  no  more  than  that  in  such  a  case  as  Metcalf  v.  Bruin, 
12  East  400, 2  Gampb.  422,  the  law  shall  be  the  same  as  it  was  before : 
if  the  intention  of  the  parties  necessarily  appears  as  it  did  in  Metcalf  v. 
Bruin,  that  intention  shall  guide. 

Then  comes  the  question  can  we  say  here  that,  by  necessary  implica- 
tion from  the  nature  of  the  firm  or  ""otherwise,  the  intention  of  r«eo-i 
Ae  parties  appears  that  this  guarantee  was  to  continue  notwith-  ^ 
standing  a  change  in  the  firm  ?  I  think  it  does  not.  So  long  as  the 
parties  were  only  liable  to  be  altered  by  death  there  would  be  no  change 
in  the  firm ;  but  if  they  took  in  new  partners  there  would.  Now  at  the 
time  this  guarantee  was  given  there  was  nothing  to  distinguish  the  ship- 
building firm  from  any  other.  The  original  firm  remained,  and  all  its  part- 
ners could  take  in  fresh  ones.  If  the  parties  to  a  guarantee  given  to  a 
firm  mean  that  it  is  to  continue  in  force  though  there  be  a  change  of 
partners,  it  is  very  easy  to  express  that.  But  there  is  nothing  of  the 
sort  here.  It  appears  that  some  years  afterwards  the  defendant  wrote  a 
letter  showing  tnat  he  was  under  the  impression  that  the  guarantee  con- 
tinued, but  we  cannot  alter  the  construction  of  a  written  instrument  on 
that  account.  We  must  construe  it,  and  see  from  its  terms  what  was 
the  intention  of  the  parties ;  and  I  see  nothing  to  show  that  here  was  to 
be  a  continuing  guarantee  notwithstanding  a  change  in  the  firm.  There- 
fore, although  it  is  a  hard  case  on  the  plaintiffs,  our  judgment  must  be 
for  the  defendant. 

Shbe,  J.,  concurring,  Judgment  for  the  defendant* 
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EaOradiiion  Act,  6  ft  7  Vid.  o.  76.— ZThtYed  Staiea  of  Amarica.-^Loeal  UgtsUUion.^ 

Forgery. 

1.  Tbe  BztradUion  Act  between  this  oonntry  and  the  United  States  of  America,  6  A  7  Viet, 
e.  IB,  foUowing  the  language  of  a  treaty  between  them,  enaoti  that  aU  persons  "  oharged  with 
the  crime  of  mnrder,  or  asaanlt  with  intent  to  oommit  murder,  or  with  the  crime  of  piracy,  or 
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anon,  or  robbmy,  or  iwrgi&rj,  or  tho  nttanneo  of  forged  iwpor/'  mmy  be  delivered  up  to  jat- 
tiee :  Held,  that  this  mnat  be  nndentood  to  mean  eneh  aeti  as  amonDt  to  any  of  thote  offenota 
aooording  to  the  law  of  Bngland  and  the  general  law  of  the  United  Statea,  and  doea  not  eom- 
priae  offenoea  whioh  an  only  aaeh  b/  the  local  legialation  of  aome  partiealar  atata  of  the 
Ameriean  Union. 

3.  A.  B.  waa  paying  teller  of  a  bank  at  New  York,  and  aa  aneh  waa  aeeonntable  for  the  eaak 
at  the  bank.  He  kept  the  naoal  paying  teller'a  book  called  the  proof  book,  and  proved  hia 
eaah  by  it  every  day.  From  thia  book  the  general  bookkeeper  took  hia  fignrea  to  ahow  the 
eondition  of  the  bank  on  the  general  ledger  from  day  to  day.  The  book  in  queation  waa  one 
of  the  booka  of  aceount  of  the  bank,  and  the  property  of  the  bank.  In  it  he  entered  by  the 
paying  teller  from  the  reeeiring  teller'a  booka,  or  from  the  liata  of  depoaita,  the  money  received 
each  day,  and  alao  the  amoanta  paid  oat  by  the  paying  teller,  or  amonnta  for  which  the  bank 
waa  reaponaible  each  day.  The  proof  book  alao  contained  a  atatement  of  the  aaaeta  of  the 
bank  in  coin  and  oaah,  ao  that  the  proof  booka  ahonld  each  ahow  each  day  the  exact  amoant 
of  money  in  the  bank.  A.  B.  falaely  and  with  intent  to  deflraad  entered  a  certain  aum  in  thia 
book  aa  aaaeta  of  the  bank :  Held,  that  thia  waa  not  a  forgery  by  the  law  of  England  or  the 
general  law  of  the  United  fitatea,  and  therefore  that  he  ooidd  not  be  given  up  nnder  The 
Extradition  Aot^  6  A  7  Vict.  e.  76. 

Habeas  corpus  to  the  governor  of  Whitecross  Street  Prison,  to  bring 
up  the  body  of  Charles  Windsor.  The  retarn  showed  that  he  had  been 
originally  arrested  under  a  capias,  and  was  detained  under  a  warrant  i»- 
sneid  by  one  of  the  magistrates  of  Bow  Street,  within  the  Metropolitan 
district,  on  a  claim  for  his  extradition,  made  by  the  Government  of  the 
United  States  of  America,  under  stat.  6  &  7  Vict.  c.  76,  *^  for  giving 
effect  to  a  treaty  between  Her  Majesty  and  the  United  States  of  America 
for  the  apprehension  of  certain  offenders ;"  on  a  charge  of  forgery  in 
this,  that  '^  he  did  feloniously  with  intent  to  defraud  The  mercantile  Bank 
^^eoQi  *^^  ^^^  ^'^7  ^^  ^^^  York  make  certain  false  and  fraudulent  en- 
-■  tries  in  the  books  of  accounts  kept  by  the  said  bank,  a  moneyed 
corporation  within  the  said  state,  whereby  the  said  bank  waa  defrauded 
of  the  sum  of  9200,000  and  upwards  contrary  to  the  statutes  of  the  said 
state  of  New  York  in  that  case  made  and  provided." 

By  arrangement  between  the  parties  the  depositions  before  the  magis* 
trate,  and  the  aflSdavits  on  which  the  prisoner's  claim  to  be  released  was 
founded,  aa  also  the  affidavits  in  answer  to  it,  were  to  be  taken  as  in 
Court. 

In  the  Revised  Statutes  of  New  York,  part  4,  c.  1,  tit  8,  art.  8,  §  85, 
it  is  enacted,  **  Every  person  who,  with  intent  to  defraud,  shall  make 
any  false  entry,  or  shall  falsely  alter  any  entry  made,  in  any  book  of 
accounts  made  by  any  money  corporation  within  this  state,  or  in  any 
book  of  accounts  kept  by  any  such  corporation,  or  its  officers,  and  de- 
livered or  intended  to  be  delivered,  to  any  firm  dealing  with  such  cor- 
poration, by  which  any  pecuniary  obligation,  claim  or  credit,  shall  be, 
or  shall  purport  to  be,  discharged,  diminished,  increased,  created,  or  in 
any  manner  affected,  shall,  upon  conviction,  be  adjudged  guilty  of 
forgery  in  the  third  degree." 

Charles  Windsor  was  paying  teller  of  The  Mercantile  Bank  at  New 
York,  and  as  such  had  cnarge  of  and  was  accountable  for  the  cash  to 
the  bank,  t.  e.j  the  money  consisting  of  the  specie  and  paper,  checks, 
Ac,  the  property  of  the  bank.  He  kept  the  usual  paying  teller's  book 
called  the  proof  book,  and  proved  his  cash  by  it  every  day.  From  this 
book  the  general  bookkeeper  took  his  figures  to  show  the  condition  of 
the  bank  on  the  general  ledger  from  day  to  day.  The  book  in  question 
*5241  ^^  ^^^  ^'  ^^^  books  of  account  of  the  bank,  and  *the  property 
•^  of  the  bank.    In  it  he  entered  by  the  paying  teller  from  the  re* 
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eeiving  teller's  books  or  from  the  lists  of  deposits  the  money  received 
eiush  day,  and  also  the  amounts  paid  out  by  the  paying  teller  or  amounts 
for  which  the  bank  was  responsible  each  day.  The  proof  book  also  con- 
tained a  statement  of  the  assets  of  the  bank  in  coin  and  cash,  so  that 
the  proof  books  should  each  show  each  day  the  exact  amount  of  money 
in  the  bank. 

In  the  bank  in  question  Charles  Windsor,  as  teller,  on,  &c.,  had  en- 
tered as  assets  of  the  bank  in  coin  and  cash  the  sum  of  $200,000,  odd, 
in  vault.  Upon  examination  of  the  cash  in  vault  by  the  ofiScer  of  the 
bank,  it  was  found  that  there  was  not  that  sum  in  the  vault,  in  other 
words  that  an  amount  of  money  was  missing.  The  balances  of  the 
money  in  vault  were  carried  along  from  day  to  day  for  upwards  of  two 
years  without  any  examination  of  the  money  in  vault  by  Charles  Wind- 
sor or  by  any  other  person. 

MeMahon  and  Edward  Clarke  moved  that  the  prisoner  be  dis- 
charged.— The  Extradition  Act,  6  &  7  Vict.  c.  76,  is  founded  on  a 
treaty  between  this  country  and  the  United  States,  which  it  recites,  and 
enacts  that  all  persons  **  charged  with  the  crime  of  murder,  or  assault 
with  intent  to  commit  murder,  or  with  the  crime  of  piracy,  or  arson,  or 
robbery,  or  forgery  or  the  utterance  of  forged  paper,"  may  be  deliver- 
ed up  to  justice.  These  being  the  words  of  the  governments  of  two 
countries  speaking  the  same  language,  and  whose  laws  have  a  common 
ori^n,  must  be  construed  as  meaning  ''  forgery*'  by  the  law  of  England, 
and  also  by  the  general  law  of  the  United  States.  "  There  are  two 
circumstances  to  be  ^observed,  which  occur  in  all  cases  of  extra-  rancor 
dition : — 1.  That  the  country  demanding  the  criminal  must  be  ^  ^ 
the  country  in  which  the  crime  is  committed ; — 2.  That  the  act  done,  on 
account  of  which  his  extradition  is  demanded,  must  be  considered  as  a 
crime  by  both  states."  1  Phill.  Int.  Law  418.  Now  what  was  done 
here  is  not  forgery,  either  by  the  common  law,  8  Inst.  169,  or  the  gen- 
eral law  of  the  United  States, — it  is  an  act  amounting  at  most  to  lar- 
ceny or  embezzlement,  against  both  of  which  ample  provision  is  made 
by  the  laws  of  each  country :  Anderson's  Case,  Wheaton's  Inter.  Law 
241,  note  78,  22  Up.  Canada  Q.  B.  Rep.  190,  and  in  this  country,  SO 
L.  J.  Q.  B.  129,  T  Jur.  N.  S.  129.  [Blackburn,  J.— We  came  to  no 
decision  there  beyond  this,  that,  the  case  being  one  of  life  and  death, 
the  writ  ought  to  go.]  Wheaton  Int.  Law,  2d  annotated  edition,  by 
Lawrence,  286: — ^^In  the  negotiation  of  treaties  stipulating  for  the 
extradition  of  persons  accused  or  convicted  of  specified  crimes,  certain 
rules  are  generally  followed,  and  especially  by  constitutional  govern- 
ments. The  principal  of  these  rules  are,  that  a  state  should  never  au- 
thorize the  extradition  of  its  own  citizens  or  subjects,  or  of  persons 
accused  or  convicted  of  political  or  purely  local  crimes,  or  of  slight 
offences,  but  should  confine  the  provision  to  such  acts  as  are,  by  common 
accord,  regarded  as  grave  crimes."  In  note  77  as  an  illustration,  '^  The 
terms  *  vol  qualifi^  crime,'  in  the  French  law,  cannot  be  made  to  include 
a  breach  of  trust  made  grand  larceny  by  the  laws  of  California."  He 
also  refers  to  Ortolan  Ragles  Internationales  de  la  Mer,  2d  ed.,  who 
says,  vol.  1,  p.  827,  '*  Le  commandant  ou  mdme  le  capitaine  marchand 
doivent  refuser  de  recevoir  ceux  qui  se  pr&entent  ainsi,  lorsqu'il  s'agit 
d'individus  condamn^s  ou  poursnivis  pour  des  crimes  communs  qui  vio- 
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^tzofn  lent  la  morale  universelle,  qui  aont '^crimes  dans  tons  lespajB: 
-■  ceax  que  les  traits  publics  d&ignent  fr^quemment  sous  le  nom 
de  eriminels  ou  de  malfaiteurs.  Les  navires  d'aucnn  ^tat  ne  aont  faits 
pour  servir  d'asile  kde  tels  individns ;  et  c'est  un  devoir  pour  les  nations 
de  ne  mettre  ft  cet  ^gard  aueun  obstacle  au  cours  de  leur  justice  re- 
spective." It  is  not  enough  for  the  purpose  of  extradition  that  the  act 
done  comes  within  the  local  law  of  some  particular  state  in  the  Fedeni 
Union.  In  many  of  those  states  assisting  a  slave  to  escape  is  a  high 
offence,  and  it  was  a  moot  point  in  America  whether  the  governor  of  a 
state  where  slavery  was  unknown  was  bound  to  surrender  a  fugitive  to  a 
state  where  it  was  allowed,  on  a  charge  of  slave  stealing  in  violation  of 
the  laws  of  that  state:  1  Kent  Comm.  42,  note  {b)  10th  ed.  One  of 
these  states  misht  declare  libels,  even  of  a  political  nature,  equivalent 
to  foreery.  The  very  words  of  the  treaty  aescribe  the  crime  as  com- 
mitted ^'  within  the  jurisdiction  of  the  United  States."  [They  also  re- 
ferred to  the  statute  founded  on  the  extradition  treaty  between  France 
and  England,  6  &  7  Vict.  c.  75.]  But  were  this  even  otherwise  the 
present  case  does  not  come  within  the  local  law  of  New  York.  The 
New  York  enactment  only  applies  to  books  of  account  with  customen 
of  a  bank,  not  to  entries  made  by  bank  clerks  in  their  own  books. 

Qiffard  and  Polandy  contrft. — [Cockburn,  C.  J. — We  are  not  bound 
to  put  a  construction  on  the  statute  of  New  York,  and  would  rather 
hear  you  on  the  other  point.]     The  act  done  is  forgery,  both  by  the  law 
of  England  and  the  general  law  of  the  United   States,  supposing  the 
latter  necessary  to  bring  the  case  within  The  Extradition  Act.     A  false 
entry  of  the  amount  of  money  in  a  bank,  made  for  a  fraudulent  purpose 
by  one  of  their  clerks  in  a  book  belonging  to  the  bank,  is  forgery  by 
*5271   *^^^  common  law.     Such  an  entry  is  virtually  a  statement  by  the 
-■  bank,   and  would  be  evidence  against  them.     [Gockburk,  C. 
J. — ^We  must   take   the  term  *'  forgery  '  in   The  Extradition  Act  to 
mean  that  which  by  universal  acceptation   it  is  understood  to  mean, 
namely,  the  making  or  altering  a  writing  so  as  to  make  the  writing  or 
alteration  purport  to  be  the  act  of  some  other  person,  which  it  is  oot] 
In  Rex  V.  Hart,  1  Moo.  C.  C.  486,  it  was  held  to  be  forgery  for  a  per- 
son having  authority  to  fill  up  a  blank  acceptance  for  one  sum  only  to 
fill  up  the  bill  for  a  larger  amount.     [Gockbi7RK,  C.  J. — There  a  man 
passes  off  as  the  acceptance  of  the  acceptor  a  different  sum  from  that 
which  the  acceptor  meant.     This  is  a  statement  to  the  bank,  not  a  state- 
ment put  forward  Ay  the  bank.]    But  it  is  not  necessary  that  the  offence 
be  forgery  by  the  law  of  both  countries,  it  is  sufficient  if  it  be  forgeiy 
by  the  law  of  the  place  where  the  act  is  done.     The  lex  loci  governs  all 
criminal  jurisdiction.     The  Extradition  Act  is  founded  on  a  treaty, 
when  executing  which  each  of  the  high  contracting  parties  must  be  sop- 
posed  acquainted  with  the  laws  of  each  of  the  states  composing  the 
other.     [Cockburn,  C.  J. — Suppose  the  local  law  of  New  York  were  to 
say  that  picking  pockets  shall  be  deemed  robbery  or  murder,  must  we 
take  it  so  7]    In  Re  Tivnan,  5  B.  &  S.  645  (E.  C.  L.  B.   vol.   117),  it 
was  held,  by  a  majority  of  this  Court,  that  the  word  ^'piracy'*  in  the 
treaty  and  Extradition  Act  means  piracv  by  the  law  of  the   United 
States,  not  piracy  by  the  law  of  England.     By  the  latter  trading  in 
slaves  is  made  piracy.     Anderson's  Case,  Wheaton  Int.  Law  241,  note 
78,  22  Upp.  Canada  Q.  B.  Rep.  190,  is  inapplicable.     No  quesUon  of 
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law  was  there  decided,  the  only  difference  among  the  Canadian  Judges 
being  on  a  qaestion  of  fact. 

*CocKBURN,  G.  J.— We  are  here  called  on  to  pnta  construc- 


tion on  a  statute  relating  to  the  extradition  of  criminals  having 
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eommitted  offences  within  the  jurisdiction  of  the  United  States  of 
America,  who  are  found  in  this  country,  and  whose  surrender  is  de- 
manded by  the  American  government.  Among  the  offences  to  which 
the  statute  applies,  '*  forgery"  is  specified.  In  this  particular  instance 
it  18  sought  to  obtain  the  discharge  of  the  American  citizen  now  in  cus- 
tody :  it  appears  that  he  was  guilty  of  making  a  false  entry  in  a  book 
kept  by  a  money  corporation  of  New  York,  in  which  it  was  his  duty  to 
keep  an  account  of  the  moneys  received  by  him  as  officer  of  the  Corpo- 
ration, and  how  they  were  disposed  of.  No  doubt  this  was  a  false  entry, 
and  made  for  fraudulent  purposes.  But  it  is  clear,  for  the  reasons  given 
by  the  members  of  the  Court  during  the  argument,  that  the  offence  in 
question  did  not  amount  to  '^forgery."  And,  there  being  nothing  to 
show  the  contrary,  the  same  must  be  taken  to  be  the  law  of  the  United 
States,  which  corresponds  in  general  with  that  of  this  country.  What 
was  done  in  this  case  would  therefore  no  more  be  a  forgery  in  America 
than  here ;  and  it  is  only  by  an  Act  of  the  local  legislature  of  New 
York  that  it  is  made  one.  The  question  we  have  to  determine  is, 
whether  this  is  enough  to  bring  the  case  within  The  Extradition  Act,  6 
k  7  Vict.  c.  76,  and  call  on  the  government  of  this  country  to  deliver 
up  this  man.  I  think  not.  The  true  construction  of  this  statute  is, 
that  its  terms,  specifying  the  offences  for  which  persons  may  be  given 
up,  must  be  understood  to  apply  to  offences  which  have  some  common 
element  in  the  legislation  of  both  countries.  And  where  a  part  only 
of  one  of  the  two  nations  thinks  proper  to  make  certain  acts  an  offence 
which  do  not  fall  within  that  ^offence  as  known  to  the  general  r^icoQ 
law  of  both,  it  will  not  be  sufficient  to  bring  a  case  within  the  ■- 
statute. 

We  ought  to  interpret  the  statute  according  to  the  intention  of  both 
parties,  and  it  would  be  going  far  to  assume  that  before  passing  it  the 
Legislature  of  this  country  went  into  an  elaborate  inquiry  as  to  what 
by  the  law  of  every  state  of  the  American  Union  amounted  to  forgery, 
and  made  this  statute  with  the  intention  to  include  each  of  them  within 
its  operation.  I  believe  that  in  point  of  fact  that  was  not  done,  and  we 
ought  not  to  assume  that  it  was.  We  must  assume  that  the  terms  used 
by  the  parties  to  this  treaty,  especially  as  they  were  parties  speaking 
the  same  language  and  with  laws  so  like,  used  them  in  the  sense  which 
they  bear  in  our  own  law  and  in  the  law  of  the  United  States,  and  not 
in  that  which  they  have  in  any  particular  state  of  the  Union.  The  ap- 
plicant therefore  ouffht  not  to  be  surrendered.  He  is  also  in  custody 
under  civil  process,  out  we  have  nothing  to  do  with  that  at  present. 

Blackburn,  J. — I  am  of  the  same  opinion.  We  have  only  power  to 
surrender  under  statute  6  &  7  Vict.  c.  76,  which  does  not  say  that  all 
criminals  are  to  be  given  up,  but  that  for  some  specified  crimes  they 
may.  The  crimes  thus  specified  are  those  defined  in  a  treaty  previously 
entered  into  by  the  two  high  contracting  parties.  The  charge  against 
the  applicant  is,  that  being  a  clerk  in  a  bank  he  did  embezzle  or  steal  a 
large  sum  of  its  money — that  he  made  an  entry  in  a  book  stating  on  his 
behalf  that  a  certain  quantity  of  specie  was  deposited  in  a  vault,  that 
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statement  being  false.  Bat  that  is  not  equivalent  to  forgery.  Forgery 
is  the  falsely  making  or  altering  a  docameat  to  the  prejudice  of  another, 
^coA-i  hy  ^making  it  appear  as  the  document  of  that  person.  Telling 
•'  a  lie  does  not  become  forgery  because  it  is  reduced  to  writing. 
Here  this  man  has  not  made  any  false  statement  purporting  to  be  on  be- 
half of  any  other  person,  but  a  statement  purporting  to  be  what  it  is. 
It  is  true  the  Statute  of  New  York  says  that  such  conduct  ahali  be 
deemed  forgery  in  the  third  degree ;  and  observations  have  been  made 
to  show  that  the  act  done  here  was  not  within  that  statute.  I  am  in- 
clined however  to  think  it  was ;  but  then  does  the  New  York  statute 
saying  this  make  him  guilty  of  forgery  within  the  meaning  of  The  Ex- 
tradition Act  ?  Two  very  high  contracting  parties  make  a  treaty  on 
which  The  Extradition  Act  is  founded ;  but  we  must  construe  that  treaty 
according  to  the  words  used  by  them  when  fairly  understood,  especially 
when  we  find  both  peoples  speaking  the  same  language.  Forgery  is  one 
of  the  crimes  specified,  and  that  must  be  understood  to  mean  any  crimes 
recognised  throughout  the  United  States  and  in  England  as  being  in 
the  nature  of  forgery.  "  Piracy"  is  another,  which  means  oiTencea  com- 
mitted on  the  hign  seas,  and  it  is  so  understood  by  both.  But  I  do  not 
think,  if  either  country  were  to  say  that  some  crime  committed  on  land 
should  be  piracy,  this  would  come  within  the  treaty.  The  meaning  of 
the  New  York  statute  is,  the  party  shall  be  punished  m  if  for  forgtry. 
I  therefore  agree  with  the  Lord  Chief  Justice. 

Shbe,  J.,  concurring,  Prisoner  discharged. 


4,.<.^.  *The  QUEEN  v.  The  Justices  of  the  West  Riding  of 
^^^J  YORKSHIRE.    il%9. 

The  SHEFFIELD  UNITED  GAS  LIGHT  COMPANY,  Appellants, 
The  Overseers  of  SHEFFIELD,  Respondents. 

\2ds\Z  Vid.  c.  45,  s.  13. — Quarter  SeuiouM. — CosU  of  award. 

On  an  nppMl  nt  Qnartor  Scuioni  ngalnrt  a  poor-rate,  an  order  nnder  stat.  12  A  IS  Viet  a^ 
45t  1. 13,  was  made  hj  oonsent  respiting  the  appeal  in  order  that  the  opinion  of  the  Coart  of 
Queen's  Bench  might  be  taken  to  ascertain  the  principle  on  which  the  property  should  be  rated, 
and  when  that  was  aaoertained  the  matter  should  be  referred  to  an  arbitrator  to  certify  whether 
the  appellants  had  been  rated  properly.  The  order  was  silent  as  to  coste,  and  the  earn  was 
respited  from  Sessions  to  Sessions.  This  Court  haTing  laid  down  the  principle  on  whioli  the 
property  should  be  rated,  the  arbitrator  found  that  the  appellants  had  not  been  rated  too  high : 
Held,  that  a  subsequent  Court  of  Quarter  Sessions  had  no  power  to  allow  the  respondents  the 
eosts  of  the  reference  and  award. 

In  i860  The  Sheffield  United  Gas  Light  Company,  incorporated  by 
Stat.  18  Vict.  e.  xiv.,  brought  an  appeal  to  the  Easter  Quarter  Sessions 
of  the  West  Riding  of  Yorkshire  against  a  poor-rate  made  on  them  by 
the  overseers  of  Sheffield.  By  consent  of  the  parties  an  order  was  made 
respiting  the  appeal  to  the  next  Sessions  in  order  that  the  opinion  of 
the  Court  of  Queen's  Bench  might  be  taken  to  ascertain  the  principle 
on  which  the  property  of  the  appellants  in  the  respondent  township 
ought  to  be  rated ;  and  if  ascertained  the  matter  to  be  referred  to  an 
arbitrator,  who  was  to  certify  whether  the  appellants  had  been  rated  at 
too  high  or  too  low  an  amount.    The  order  made  no  mention  of  costs. 
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The  cue  was  heard  b/  this  Coart,  4  B.  &  S.  136,  and  the  arbitrator, 
actiDg  on  the  principle  there  laid  down,  certified  that  the  *appel-  r^coo 
lants  had  not  been  rated  too  high.  The  case  had  been  respited  '- 
from  Sessions  to  Sessions,  and  at  the  next  Sessions  the  award  was 
brought  into  Goort,  and  the  rate  confirmed  with  costs  to  the  respondents. 
On  taxation  the  clerk  of  the  peace  refused  to  allow  the  respondents  any 
costs  of  the  reference  and  award :  and  the  next  Quarter  Sessions  refusM 
to  interfere. 

A  rule  was  obtained,  in  Michaelmas  Term,  1864,  for  a  mandamus  to 
the  justices  to  enter  continuances  from  Sessions  to  Sessions  to  the  next 
Quarter  Sessions,  and  at  such  Sessions  award  such  costs  as  they  should 
think  reasonable  to  be  paid  by  the  appellants  to  the  respondents. 

Cherend  and  Barker  showed  cause. — The  reference  to  arbitration  was 
made  under  stat.  12  k  18  Vict.  c.  45.  Sect.  13  enacts,  <'  That  it  shall 
be  lawful  for  any  Court  of  General  or  Quarter  Sessions  of  the  peace 
before  which  any  appeal  (except  against  a  summary  conviction,  or  an 
order  in  bastardy,  or  any  proceeding  under  or  by  virtue  of  any  of  the 
statutes  relating  to  Her  majesty's  revenue  of  excise  or  customs,  stamps, 
taxes,  or  post  office)  shall  be  brought,  to  order,  with  consent  of  the 
parties  or  their  attorneys,  that  the  matter  or  matters  of  such  appeal  be 
referred  to  arbitration  to  such  person  or  persons  and  in  such  manner 
and  on  such  terms  as  the  said  Court  shall  think  reasonable  and  proper ; 
and  such  order  may  be  made  a  rule  of  the  Court  of  Queen's  Bench,  on 
the  application  of  either  party;  and  the  award  of  the  arbitrator  or 
arbitrators,  or  umpirage  of  the  umpire,  may,  on  motion  by  either  partv 
at  the  Sessions  next  or  next  but  one  after  such  award  or  umpirage  shall 
have  been  finally  made  and  published,  or  after  the  ""decision  of  r^ccoo 
the  Court  of  Queen's  Bench  on  any  motion  for  setting  aside  the  ^ 
same,  be  entered  as  the  judgment  of  the  Court  of  General  or  Quarter 
Sessions  in  the  appeal,  and  shall  be  as  binding  and  effectual  to  all 
intents  as  if  given  by  the  said  Court ;  Provided  always,  that  the  Court 
of  Queen's  Bench  may,  if  it  think  fit,  on  application  within  the  Term 
next  after  the  making  and  publication  of  such  award  or  umpirage,  either 
refer  the  case  back  again  to  the  same  arbitrator,  arbitrators,  or  umpire, 
or  wholly  set  aside  the  award  or  umpirage  already  made,  and  may  in 
the  latter  event  order  the  Court  of  General  or  Quarter  Sessions  to  enter  • 
continuances  and  hear  the  appeal."  Reg.  v.  The  Justices  of  Stafford- 
shire, 7  E.  ft  B.  985,  is  an  express  authority  that  where  an  order  of 
Quarter  Sessions  is  silent  as  to  costs  a  subsequent  Quarter  Sessions  has 
no  power  to  award  them. 

meUUh  and  Maale,  in  support  of  the  rule. — Reg.  v.  The  Justices  of 
Staffordshire  is  distinguishable.  There  an  order  was  confirmed  subject 
to  a  special  case ;  here  the  whole  matter  was  respited  from  Sessions  to 
Sessions.  Sect.  5  of  stat.  12  &  13  Vict.  c.  45,  shows  that  costs  at 
Quarter  Sessions  do  not  accrue  to  the  successful  party  as  matter  of 
coarse ;  and  the  order  of  Sessions  here,  which  referred,  the  matter  to 
arbitration,  being  silent  on  the  subject  shows  that  the  Court  meant  them 
to  remain  in  its  own  discretion.  The  respiting  the  matter  from  Sessions 
to  Sessions  kept  the  jurisdiction  alive.  [Cookburn,  C.  J. — ^The  Ses- 
sions appear  to  have  constituted  the  arbitrator  a  sort  of  iniermsdiate 
tribunal  to  determine  the  facts.     It  is  more  convenient  and  expedient 
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*5341  ^^^^  ^^^  *Coart  which  originallj  heard  the  case  should  settle  the 
-■  question  once  for  all,  either  by  making  an  order  as  to  costs 
themselves  or  leaving  the  costs  to  the  discretion  of  the  arbitrator.] 
Possibly.  But  they  are  not  bound  to  adopt  that  course.  [Blackburn, 
J. — There  would  be  great  inconvenience  in  the  course  jou  suggest. 
The  original  order  of  Quarter  Sessions  was  made  five  years  ago,  during 
which  period  the  Judges  of  that  Court  may  have  changed,  or  forgotten 
all  about  the  matter.] 

CocKBURN,  C.  J. — This  rule  must  be  discharged.  When  the  ISth 
section  of  stat.  12  &  18  Vict.  c.  45,  comes  to  be  looked  at  in  all  its 
provisions  it  will  be  found  to  amount  to  this,  that  the  Court  whose 
province  and  duty  it  is  to  determine  the  appeal  may  with  consent  of  the 
parties  appoint  an  arbitrator  or  umpire  respecting  the  matter  of  the 
^>peal.  At  the  time  they  do  that  they  may  impose  such  terms  and 
conditions  as  they  think  proper,  and  among  other  things  make  pro- 
vision as  to  the  costs.  I  do  not  agree  with  the  view  of  Mr.  MeUUh  and 
Mr.  Mavle  that  the  Court  may  respite  the  case  from  Sessions  to  Ses* 
sions,  and  then,  the  arbitrator  or  umpire  having  made  his  award  or 
umpirage,  a  subsequent  Sessions  may  take  upon  themselves  to  consider 
what  has  been  so  decided  by  him  and  affirm  or  disallow  it.  It  seems  to 
me  that  the  whole  language  of  the  section  shows  that  such  w^s  not  the 
intention  of  the  Legislature.  If  the  order  contains  no  language  appli- 
cable to  such  a  supposed  case,  then  when  the  award  of  the  arbitrator  or 
umpire  is  complete,  implication  may  be  made  at  the  next  Sessions  or 
next  but  one,  not  to  review  the  award  or  umpirage,  but  to  have  it  entered 
as  the  judgment  of  the  Court  by  which  the  order  of  reference  was  made. 
*5851  ^^  *vould  be  productive  of  great  inconvenience  and  complies- 
-■  tion  of  jurisdiction  if  an  award  or  umpirage  made  under  those 
conditions  were  to  be  revised  by  a  subsequent  Court  and  disallowed. 
Here  the*original  order  gave  no  power  to  any  subsequent  Court  as  to 
costs,  and  under  sect.  18  it  can  do  no  more  than  enter  on  record  the 
award  or  umpirage.  Therefore  on  the  true  construction  of  this  section 
the  Court  of  Quarter  Sessions  which  made  the  original  order  is  functus 
officio  as  to  these  costs,  and  no  subsequent  Court  has  authority  to  deal 
with  them. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  18th  section  gives 
power  to  the  Quarter  Sessions  to  order  that  the  subject-matter  of  an 
appeal  may  be  referred  to  arbitration  in  such  manner  and  on  such  terms 
as  they  shall  think  proper.  Then  it  says  that  after  the  award  is  made 
and  finallv  published  the  Court  may  be  moved  to  enter  it  as  the  judg- 
ment of  the  Court  in  the  appeal.  The  true  and  fair  construction  of 
this  is,  that  when  the  Court  with  consent  of  the  parties  orders  the  case 
to  be  referred,  those  terms  are  then  formally  to  be  settled  once  for  all, 
including  the  question  by  whom  the  costs  are  to  be  borne,  and  what  any 
subsequent  Court  does  is  merely  ministerial.  Here  the  original  order 
is  silent  as  to  costs,  which  I  think  means  that  each  party  shall  bear  his 
own.  The  parties  might  have  agreed  at  the  time  of  the  reference  that 
the  costs  should  abide  the  event  or  be  in  the  discretion  of  the  arbitrator; 
but  they  did  not. 

MiLLOB,  J.y  concurring,  Rule  discharged. 
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*The  QUEEN,  on  the  Prosecution  of  G.  BOMAINE,  v.  r*i:Q« 
The  Inhabitants  of  EAST  STOKE.    May  9.   •      L  ^^^ 

16  ^  17  Viei.  e.  30,  «.  5,  Se. — Certiorari. — Reeogniaanee. — Cotia. 

An  iiidiotm«nt  was  remored  Into  the  Qneen's  Bench  hj  eertiorari  obtained  at  the  instanee 
of  the  proeeeotor,  who  entered  into  a  reeognisaooe  with  two  ivreties  conditioned  that  he  ihonld 
there  proseente  with  effect  and  perform  all  raeh  orderw  and  things  as  this  Coart  shoald  direct. 
The  defendants  haring  been  acquitted :  held,  that  as  the  recognisance  was  not  in  the  form 
prescribed  bj  stat  16  h  17  Viet  c  30,  s.  b,  t.  •.  conditioned  to  pay  the  defendants'  costs  on 
acqnittal,  the  defendants  were  not  entitled  to  costs. 

An  indictment  preferred  at  the  Dorsetshire  Quarter  Sessions  for 
non-repair  of  a  highway  was  removed  into  this  Conrt  by  certiorari 
obtained  by  the  prosecutor,  who  entered  into  a  recognisance  with  two 
sureties  to  prosecute  with  effect  there  and  perform  all  such  orders  and 
things  as  this  Court  should  direct.  The  indictment  was  tried  at  the 
Dorsetshire  Assises  and  the  defendants  were  acquitted.  The  defendants 
having  on  production  of  the  postea  obtained  a  side  bar  rule  to  tax  their 
coetSf 

H.  Jame%^  in  this  Term,  obtained  a  rule  to  set  aside  the  side  bar  rule 
on  the  ground  that  the  defendants  were  not  entitled  to  them. 

The  question  arose  on  stat.  16  &  17  Vict  c.  80,  ss.  5,  6,  and  7. 

Sect.  5.  *'  And  whereas  it  is  expedient  to  make  further  provision  for 
preventing  the  vexatious  removal  of  indictments  into  the  Court  of 
Queen's  Bench:  Be  it  therefore  enacted,  that  whenever  any  writ  of 
certiorari  to  remove  an  indictment  into  the  said  Court  shall  be  awarded 
at  the  instance  of  a  defendant  or  defendants,  the  recognisance  now  by 
law  required  to  be  entered  into  before  the  allowance  of  such  writ  shall 
contain  the  further  '''pro vision  following ;  that  is  to  say,  that  the  r^irnir 
defendant  or  defendants,  in  case  he  or  they  shall  be  convicted,  ^ 
shall  pay  to  the  prosecutor  his  costs  incurred  subsequent  to  the  removal 
of  such  indictment ;  and  whenever  any  such  writ  of  certiorari  shall  be 
awarded  at  the  instance  of  the  prosecutor,  the  said  prosecutor  shall 
enter  into  a  recognisance  (to  be  acknowledged  in  like  manner  as  is  now 
required  in  cases  of  writs  of  certiorari  awarded  at  the  instance  of  a 
defendant)  with  the  condition  following ;  that  is  to  say,  that  the  said 
prosecutor  shall  pay  to  the  defendant  or  defendants,  in  case  he  or  they 
shall  be  acquitted,  his  or  their  costs  incurred  subsequent  to  such 
removal." 

Sect.  6.  '^The  costs  hereinbefore  respectively  mentioned  shall  be 
taxed  according  to  the  course  of  the  Court  of  Queen's  Bench ;  and  for 
the  recovery  thereof  the  person  entitled  thereto  shall,  at  the  expiration 
of  ten  days  after  demand  made  of  the  person  or  persons  at  whose  instance 
the  writ  of  certiorari  was  awarded,  and  on  oath  made  of  such  demand 
and  refnsal'of  payment,  have  a  writ  of  attachment  granted  against  him 
or  them  by  the  Court  of  Queen's  Bench  for  such  contempt ;  and  the 
said  Court  shall  and  may  also  order  the  said  recognisance  to  be  estreated 
into  the  Exchequer." 

Sect.  7.  ^'  If  the  person  or  persons  at  whose  instanee  any  writ  of 

certiorari  shall  be  awarded  shall  not,  before  the  allowance  thereof,  enter 

into  such  recognisance  as  is  hereinbefore  provided,  the  Court  to  which 

tiich  writ  may  be  directed  shall  and  may  proceed  to  the  trial  of  the 

..dtctmenty  aa  if  such  writ  of  certiorari  had  not  been  awarded." 
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»  - 

^fr^g-i  Kingdan  showed  cause. — The  record  when  removed  '^'became 
-'  a  record  of  this  Court,  which  consequently  has  power  over  it. 
When  an  indictment  for  misdemeanour  has  been  removea  from  Quarter 
Sessions  at  the  instance  of  the  defendant  under  stat.  5  &  6  W.  ft  M.  c.  11, 
8.  2,  and  he  is  convicted,  the  sureties  are  bound  to  pay  the  prosecutor 
his  costs  although  there  is  no  such  undertaking  in  the  recognisance:  Reg. 
V.  Hawdon,  1  Q.  B.  464 ;  Reg.  v.  Hodgson,  7  Exch.  916.  Where  a 
replevin  suit  is  removed  into  a  superior  Court,  and  a  bond  is  given  under 
Stat.  9  &  10  Vict.  c.  95,  conditioned  to  prosecute  the  suit  with  effect, 
the  bond  is  forfeited  if  the  oblisor  does  not  succeed  in  the  suit :  Tum- 
mons  V.  Ogle,  6  E.  &-B.  571.  [Blackburn,  J. — Sect.  6  of  stat.  16  k 
17  Vict.  c.  80,  is  in  your  favour ;  for  it  shows  that  besides  estreating 
the  recognisances  there  may  be  an  attachment.]  Besides  the  condition 
of  the  recognisance  is  to  do  as  this  Court  shall  direct.  The  Court  has 
power  at  common  law  to  estreat  these  recognisances. 

Coleridge^  in  support  of  the  rule. — The  recognisances  not  being  in 
the  form  directed  by  the  statute,  the  Court  has  no  power  to  estreat 
them.  Where  the  provisions  of  the  statute  are  not  complied  with,  the 
7th  section  gives  the  remedy,  viz.,  that  the  Court  below  may  proceed  to 
trial  and  disregard  the  certiorari.  By  sect  8  of  stat.  5  &  6  W.  &  M. 
c.  11,  the  recognisances  of  a  defendant  under  that  Act  shall  not  be 
discharged  until  the  prosecutor's  costs  are  paid. 

CocKBURN,  C.  J. — This  rule  must  be  made  absolute.  I  agree  that 
the  prosecutor  ought  to  have  entered  into  the  recognisance  in  the  form 

-'  which  he  would  have  been  liable  to  pay  costs  in  the  event  of  his 
not  succeeding  in  the  cause,  which  he  ought  to  pay,  and  now  only  escapes 
by  not  having  entered  into  recognisances  to  pay  them.  But  when  I 
look  to  stat.  5  &  6  W.  &  M.  c.  11,  s.  2, 1  see  it  does  not  govern  the- 
present  case.  Neither  apply  the  provisions  of  sect.  6  of  stat  16  &  17 
Vict.  c.  80  to  it,  because  no  liability  to  pay  costs  on  an  indictment  like 
the  present  is  imposed  by  sect.  5,  which  also  requires  that  the  recog- 
nisance be  given  with  sureties,  and  so  supplies  a  double  remedy.  The 
true  construction  of  sect.  6  is  that  unless  there  is  a  recognisance  aueh 
as  sect.  5  contemplates  there  is  no  liability  that  can  be  enforced.  Mr. 
Kingdon  says  we  might  estreat  a  recognisance  though  the  recognisance 
be  not  one  required  by  the  statute.  No  doubt  we  might,  but  in  the 
exercise  of  our  discretion  we  ought  not  to  do  it.  The  condition  which 
he  now  seeks  to  enforce  is  one  which  this  Court  had  no  right  to  insist 
on.     We  cannot  therefore  assist  the  defendants. 

Blackburn,  J. — I  regret  very  much  that  I  am  compelled  to  come  to 
the  same  conclusion.  Sect  5  of  stat.  16  k  17  Vict.  c.  80,  enacts  that 
before  a  prosecutor  removes  any  cause  by  certiorari  he  shall  enter  into 
a  recognisance  conditioned  in  like  manner  as  when  the  writ  is  awarded 
at  the  instance  of  a  defendant  Now  here  the  prosecutor  entered  into 
a  recognisance  not  so  conditioned,  but  that  he  should  prosecute  the 
cause  with  eifect  and  obey  any  orders  of  this  Court.  Then  the  6th  sec- 
tion says  that  the  costs  mentioned  in  the  preceding  section  "  shall  be 
taxed  according  to  the  course  of  the  Court  of  Queen's  Bench ;  and  for 
the  recovery  thereof  the  persons  entitled  thereto  shall,  at  the  expira- 

*5401  ^'^^  ^^  *^^^  ^^7^       ^^  demand,  &c.,  and  on  oath  made  of  such 
-I  demand  and  refusal  of  payment,  have  a  writ  of  attachment,  Ac., 
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by  the  Court  of  Queen's  Bench,  &e.,  and  the  said  Gonrt  shall  and  may 
also  order  the  said  recognisance  to  be  estreated  into  the  Exchequer.*' 
On  reading  this,  I  for  some  time  thought  that  although  the  words  '^  shall 
pay  the  costs  of  the  defendant"  are  omitted,  it  must  be  intended  that 
the  Court  of  Queen's  Bench  was  to  adjudge  those  costs,  and  then  what 
follows  in  this  section  would  give  a  superior  remedy.  But  looking  at  it 
more  closely  I  see  that  this  would  be  supplying  a  defect  in  •legislation. 
As  the  recognisance  has  not  been  granted  in  the  form  required,  we  can- 
not supply  tnose  words.  That  is  a  pity,  for  doubtless  stat.  5  &  6  W.  & 
M.  c.  11,  was  before  the  person  who  drew  this  Act,  and  he  omitted  to 
copy  a  portion  which  was  material.  The  stat.  5  &  6  W.  &  M.  c.  11, 
s.  8  says,  that  if  the  defendant  is  convicted  the  Court  of  Queen's  Bench 
shall  give  reasonable  costs  to  the  prosecutor,  and  those  costs  shall  be 
taxed,  and  the  recognisance  shall  not  .be  discharged  till  they  are  paid : 
stat.  16  k  17  Vict.  c.  80  omits  the  first  part — the  Court  of  Queen's 
Bench  shall  give  reasonable  costs, — and  retains  the  words  of  the  latter 
part,  which  taken  alone  do  not  give  the  power  which  the  older  and  better 
drawn  Act  does. 

As  to  estreating  recognisances  at  common  law,  whatever  remedy  the 
prosecutor  may  have  by  removing  them  into  the  Exchequer,  we  cannot 
do  so  on  the  present  ^plication.  Nor  do  the  words  of  the  recognisance, 
that  the  prosecutor  shall  perform  all  orders  of  this  Court,  give  us  a 
power  we  should  not  have  had  otherwise. 

Mbllob,  J.,  concurringi  Rule  absolute. 
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25  4l(  26  Vid,  e,  103,  m.  14,  16,  37,  39.~  raliia/ion.'—(7o«e« — Camperuaiian. 

Tbe  Msetsmrai  eommitteo  of  a  Union,  acting  andor  lUt  26  M  26  Yiot.  o.  103, 1. 14,  directed 
the  oreneers  of  a  towntbip  within  the  Union  to  mnd  in  a  valuation  lift  within  three  monthi. 
Before  the  expiration  of  that  time  the  eommittee  appointed  a  valuer  for  themseiTos.  Snbee- 
qnaatly  the  overeeera  lent  in  their  valnation,  whioh  the  eommittee  r^eeted  as  nntatit factory. 
Th«  raluer  then  made  hit  raluation,  which  exceeded  hj  one-sixth  that  of  the  OTcrseers.    Held, 

1.  That  the  power  of  the  overseers  to  make  the  valuation  under  sect.  14  was  superseded  by 
the  appointment  of  the  valuer  by  the  committee  under  secL  16. 

2.  That  the  parish  was  not  liable  for  the  expense  of  the  valuation  made  by  the  committee, 
eillMr  as  eosts  under  sect.  89,  or  as  eompensation  under  sect.  87. 

Maulb,  in  Hilary  Term,  obtained  a  rule  under  stat.  7  &  8  Viet.  c.  101, 
8.  85,  on  behalf  of  the  overseers  of  the  poor  of  theparish  of  Stonebeok 
Down,  within  the  Union  of  Patelej  Bridge,  in  the  West  Biding  of  York- 
shire, calling  on  the  board  of  guardians  and  the  auditor  of  tnat  Union 
to  show  cause  why  the  allowance  of  500Z.  in  the  accounts  of  that  board 
against  the  township  of  Stonebeck  Down,  by  the  late  auditor  to  a  valuer 
for  making  a  valuation  of  that  township,  should  not  be  set  aside  as  erro- 
neous, and  the  money  refunded. 

An  assessment  committee  for  the  Union  having  been  appointed  under 
^'  The  Union  Assessment  Committee  Act,  1862,^'  25  &  26  Vict.  c.  108, 
notice  was  served  by  them  on  the  overseers  of  the  poor  of  the  township 
of  Stonebeck  Down  to  send  in  their  valuation  list  under  sect.  14,  of  the 
rateable  hcreditainents  in  the  township,  with  the  annual  value  thereof. 
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Before  the  expiration  of  the  three  calendar  months  allowed  by  sect.  14 
to  the  overseers  for  making  the  yalaation,  the  assessment  committee  re- 
solved that  a  valuation  of  the  township  should  be  made;  and  hj  a 
*5421  ^^^^^"^^  under  seal  appointed  a  valuer  to  make  the  valoation, 
->  for  which  he  was  to  receive  5002.,  and  he  proceeded  to  make  the 
valuation  accordingly.  The  overseers  subsequently  sent  in  their  list, 
but  the  assessment  committee,  and  subsequently  the  board  of  guardians, 
rejected  it  as  unsatisfactory.  The  appointment  of  the  valuer  was  then 
confirmed,  who  made  his  valuation,  which  exceeded  by  one-sixth  that  of 
the.  overseers. 

The  case  turned  on  the  following  sections  of  *^  The  Union  Asseesment 
Committee  Act,  1862,"  25  k  26  Vict.  c.  103. 

Sect.  2.  The  board  of  guardians  of  every  Union  are  empowered  to 
appoint  an  assessment  committee. 

Sect.  18  enables  them  to  require  returns  from  overseers,  production 
of  rates,  &c. 

Sect.  14.  ^^  Subject  to  any  order  as  hereinafter  referred  to  which 
may  be  made  by  the  committee,  the  overseers  of  each  parish  in  the 
Union  shall,  witlun  three  calendar  months  after  the  appointment  of  such 
committee,  make  a  list  of  all  the  rateable  hereditaments  in  such  parish, 
with  the  annual  value  thereof  respectively  in  so  much  of  the  form  shown 
in  the  Schedule  annexed  to  the  Act"  6  ft  7  W.  4,  c.  96,  ^^as  is  set  out 
in  the  Schedule  to  this  Act ;  and  unless  auch  overseers  think  that  the 
valuation  then  last  acted  upon  in  assessing  the  rate  for  the  relief  of  the 
poor  correctly  shows  the  full  annual  rate^le  value  of  all  such  heredita- 
ments, they  shall  revise  such  valuation,  and  such  overseers  shall  sign 
every  list  so  made  by  them  as  aforesaid,  and  such  lists  shall  be  s^led 
^  the  valuation  list/  " 

Sect.  16.  ^^The  committee  by  their  order  may  from  time  to  time 
enlarge  the  time  within  which  the  first  valuation  lists  under  this  Act 
mRAQ-i  shall  be  made  by  the  ^overseers  of  all  or  any  of  the  parishes  in 
-'  the  Union,  and  for  insuring  a  uniform  and  correct  valuation  of 
every  parish  in  the  Union  may  direct  that  any  existing  valuation  of  the 
rateable  hereditaments  in  any  parish  be  revised,  in  whole  or  in  part,  or 
a  new  valuation  of  such  hereditaments  be  made  by  the  overseers,  or  the 
committee  may,  with  the  consent  of  the  board  of  guardians  of  the  Union, 
after  notice  shall  have  been  sent  to  every  guardian  thereof,  in  any  case 
appoint  some  person  for  either  of  the  purposes  aforesaid,  and  may  direot 
such  person  to  make  and  sign  the  valuation  list  instead  of  the  overseers, 
and  evOTy  valuation  list  so  made  and  signed  shall  be  delivered  by  such 
person  to  the  overseers  of  the  parish  to  which  the  same  relates." 

Sect.  17.  Valuation  lists  to  be  deposited  for  inspection  where  rate 
books  are  kept,  and  after  the  expiration  of  fourteen  days  transmitted 
to  the  Committee* 

Sect.  20.  Committee  may  direct  further  valuation,  and  correct  valua- 
tion lists,  and  when  corrected  approve  them. 

Sect.  26.  Committee  may  from  time  to  time  direct  new  valuations. 
Sect.  SO.  In  computing  the  amount  of  contributions  to  common  fund, 
the  guardians  shall  take  annual  rateable  value  from  the  approved  valua- 
tion lists. 

Sect.  87.  '^  The  committee  may  allow  such  compensation  for  any  re- 
turns, copies,  or  extracts,  or  any  valuation,  or  valuation  list,  or  other 
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«0t,  Blatter,  or  thing  to  be  made  or  done  in  purBuance  of  their  order, 
and  sueh  ezpenaee  connected  therewith,  as  to  the  oojnmittee  in  each  caee 
seems  jast." 

*Sect.  88.  Remuneration  to  clerk  of  committee,  &c.,  shall  be  rtttiAA 
paid  out  of  common  fund*  ^  ^^ 

Sect  39.  *^  The  expenses  of  making  any  yaluation  and  valuation  list 
of  any  parish,  or  any  of  such  expenses,  whether  such  yaluation  and 
▼aluation  list  respectively  be  made  by  the  overseers,  or  by  any  person 
appointed  by  the  committee,  shall  be  charged  upon  the  poor-rates  of 
such  parish  if  the  valuation  made  by  direction  of  the  committee  shall 
exceed  by  one-sixth  the  amount  of  the  valuation  delivered  to  them  by 
the  overseers,  and  upon  the  common  fund  of  the  said  Union  if  the  valua- 
tion so  made  as  last  mentioned  shall  not  exceed  by  one-sixth  the  valua- 
tion so  delivered  as  aforesaid." 

Jju»h  and  TamUnion  showed  cause  on  the  part  of  the  guardians. — 
Sect.  14  seems  to  show  that  the  overseers  have  three  calendar  months 
to  make  the  valuation,  but  sect.  16  qualifies .  that  by  saying  that  the 
committee  may  make  a  valuation  for  themselves  at  any  time.  [Gock- 
BUBN,  G.  J. — Ves.  But  can  they  make  the  parish  pay  the  costs  of  such 
a  valuation  ?!  Not  unless  the  overseers  choose  to  stand  by  their  own 
valuation.  [Gogkbubn,  G.  J. — They  cannot  do  that.  Sect.  16  super- 
sedes all  valuations  made  by  them.]  Sect.  87  enables  the  committee  to 
allow  compensation  for  any  valuations  made  under  their  order,  and  sect. 
89  directs  that  the  expense  of  any  valuation,  whether  made  by  the  over- 
seers or  the  committee,  shall  be  charged  upon  the  poor-rates  of  the 
parish  wherever,  as  here,  the  valuation  made  by  the  committee  exceeds 
that  of  the  overseers  by  one-sixth. 

WiUs  appeared  for  the  auditor. 

^MeUiah  and  MauU^  in  support  of  the  rule. — The  statute  does  r^e^c 
not  clearly  lay  down  its  own  scheme.  The  assessment  committee  '- 
may  appoint  a  valuer  at  any  time,  and  if  so  the  case  does  not  come 
within  sect.  89.  [Cockbubk,  G.  J. — Does  it  come  within  sect.  87  7] 
It  does  not  come  liberally  within  it,  and  even  if  it  did  compensation  for 
the  valuation  is  not  by  that  section  charged  on  any  particular  parish. 

CocKBUBN,  G.  J. — There  may  be  doubts  as  to  the  precise  effect  of 
sect.  16  of  this  statute,  but  it  seems  to  me  the  committee  are  in  this 
dilemma.  Either  the  meaning  of  the  statute  is  that  there  shall  first  be 
a  valuation  by  the  overseers  of  the  parish  under  sect.  14  before  the 
committee  can  make  one  for  themselves  under  sect.  16 ;  in  which  case 
they  ought  to  have  waited  till  they  received  the  valuation  of  the  over- 
seers before  they  proceeded  to  appoint  a  vainer  (which  they  did  not  do) ; 
or  possibly  the  effect  of  the  statute  may  be  to  enable  the  committee, 
independent  of  the  duty  cast  on  the  overseers,  to  appoint  a  valuer  in 
the  first  instance.  But  if  the  latter  is  the  true  construction,  and  the 
committee  appoint  a  valuer  under  sect.  16,  it  is  clear  that  the  duty  and 
authority  of  the  overseers  under  sect.  14  is  entirely  suspended  by  the 
exercise  of  that  power  of  the  committee :  and  then  sect.  89  cannot  come 
into  play.  It  is  only  where  there  has  been  a  valuation  made  by  the 
overseers  the  sufficiency  of  which  is  questioned,  and  is  sufficiently  doubt- 
ful in  itself  to  call  upon  the  committee  to  exercise  their  power  under 
sect.  16,  that  it  could  have  been  the  intention  of  the  Legislature  to 
make  the  individual  parish  pay  the  costs  of  such  a  valuation.     If  the 
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*5461  ^^^^^^^'^  ^7  ^^^  overseers  is  such  that  it  becomes  necessary  ^in 
-I  justice  to  the  other  parishes  in  the  Union  that  the  committee 
appoint  a  yaluer,  then  it  is  consistent  with  justice  and  reason  that  the 
indindaal  parish  should  suffer  for  the  defect  of  duty  of  its  overseen. 
But  if  no  valuation  has  been  sent  in  creating  the  necessity  of  the 
appointment  of  a  valuer  by  the  committee,  it  is  clear  that  no  case  arises 
in  which,  consistently  with  justice  or  reason,  the  individual  parish  can 
be  called  on  to  pay  the  costs  of  the  valuation.  Where  the  overseers  are 
so  ill  advised  as  to  proceed  after  their  functions  are  superseded,  it  would 
be  eiving  a  due  effect  to  the  89th  section  to  impose  the  costs  on  their 
parish.  The  only  remaining  question  is,  whether  the  amount  allowed 
for  this  valuation  can  be  treated  as  compensation  under  sect.  87;  and 
on  that  I  did  at  one  time  wish  to  hear  the  counsel  for  the  overseers. 
But  on  further  consideration  I  think  that  this  position  is  not  tenable. 
This  section  does  not  refer  to  individual  parishes,  but  to  the  Union,  and 
enables  the  committee  to  award  compensation  to  be  paid  by  the  Union 
of  which  they  are  the  representatives. 
Shsb,  J.,  concurred.  Rule  absolute. 


END  OF  BA8TBB  TERM. 


EASTER  VACATION,  28  VICT. 


IN  THE  EXCHEQUER  CHAMBER. 

LEATHAM,  Treasurer  of  Lunatic  Asylum,  &;c.,  v.  The  Visitor  and 
Quardians  of  the  United  Parishes  of  BOLTON  LE  SANDS,  kc 
May  15. 

16  A  17  Vki.  c  97,  ».  VJ.—Fkmper  lunatie.—QUberfM  Act,  22  Q.  3,  e.  83. 

Whwa  A  ]»urit1i  ii  litnate  in  a  Union  fonned  under  22  O.  8,  o.  83,  Oilbert'f  Aet»  nn  ordtr 
bj  JviUeet  under  The  Lnnntie  Aiylnmf  Aet,  16  k  17  Viet.  e.  07, 1858,  f.  07,  for  the  ezpeuet 
inenned  abont  the  examination  of  the  hinatie,  bringing  him  before  a  jof  tiee,  and  hia  eonT^> 
aaee  to  the  asjlom,  Ae*,  and  hii  lodging,  mainlenanee,  kt,,  there,  most  l>e  made  on  the  gnard* 
iana  of  the  pnriah,  and  eannot  l>e  made  on  the  gaardianf  of  the  Union :  roTeraing  the  jndgmeot 
ef  the  Qneen'a  Beneh,  and  oTormling  Beg.  •.  The  Inhabitants  of  Bramley,  1  B.  4  S.  732. 

This  was  an  action  by  the  treasurer  of  the  Lunatic  Asylum  at  Stanley 
cum  Wrenthorpe,  in  the  West  Riding  of  the  county  of  York,  under 
Stat.  48  G.  8,  c.  96,  against  the  visitor  and  guardians  of  the  poor  of  the 
united  parishes,  townships  or  places  of  Bolton  le  Sands,  Tatham,  Gaton, 
tc.,  in  the  county  of  Lancaster,  a  body  corporate,  constituted  under 
Stat.  22  G.  8,  c.  88. 

The  declaration  alleged  that  the  OTerseers  of  the  poor  of  the  township 
of  Bramley,  in  the  borough  of  Leeds,  in  the  West  Riding  of  the  county 
of  York,  on  the  22d  June,  1860,  did  duly  complain,  pursuant  to  the 
provisions  of  The  Lunatic  Asylums  Act,  1853,  to  two  justices  of  the 
peace  for  the  borough,  from  a  part  of  which  borough,  to  wit,  the  town* 
ship  of  Bramley  aforesaid,  the  pauper  lunatic  hereinafter  mentioned  was 
lent  for  confinement,  that  Elizabeth  W.,  a  pauper  *lunatic,  and  ri^e^o 
then  confined  in  the  lunatic  asylum  under  the  provisions  of  the  ^ 
last-mentioned  Act,  had  been  sent  to  and  received  in  the  asylum  at  the 
instance  of  the  overseers  of  the  poor  of  the  township  of  !oramley,  on 
the  8d  September,  1859,  under  an  order  duly  made  by  a  justice  of  the 
petet  having  power  and  jurisdiction  to  make  the  same  under  the  provi* 
sioDS  of  that  Act,  and  Elizabeth  W*  had  been  chargeable  to  the  town* 
ihip  during  all  the  time  in  that  behalf,  and  whilst  Elizabeth  W.  had 
been  so  confined  as  aforesaid  was  so  charffeable,  and  that  Elizabeth  W. 
had  been  maintained  during  all  the  time  last  aforesaid  in  the  asylum  at 
the  costs  and  charges  of  the  township  of  Bramley,  out  of  the  rates 
raised  for  the  relief  of  the  poor  of  the  township ;  and  thereupon  the 
Baid  two  justices  of  the  peace,  upon  the  hearing  of  the  complaint,  and 
having  inquired  into  the  several  premises  and  into  the  last  legal  settle- 
ment of  Elizabeth  W.,  and  upon  satisfactory  evidence  adduced  by  and 
obtained  on  behalf  of  the  township  of  Bramley  by  the  overseers  upon 
oath  pursuant  to  the  Act,  having  ascertained  the  truth  of  all  and  singular 
the  premises  aforesaid,  did  by  an  order  under  their  hands  and  seuis  of 
the  borough,  on  the  22d  June,  1860,  adjudge  the  aforesaid  premises  to 
be  true,  and  that  the  place  of  the  last  legal  settlement  of  Elizabeth  W., 
at  the  time  of  the  sending  her  t6  the  asylum  under  the  order,  was  in  tf^e 
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township  of  Tatham,  and  that  she  had,  according  to  the  provisiona  of 
the  Act,  been  daly  sent  to  and  received  in  the  asylam  under  the  order, 
and  that  the  order  was  according  to  the  same  Act  a  legal  and  yalid  order 
in  that  behalf;  and  the  justices  did  by  their  order,  upon  due  proof  upon 
oath  in  that  behalf  before  them  given,  adjudge  that  the  expenses  in- 
^CAQ-}  curred  by  and  on  behalf  of  *the  township  of  Bramley,  about  the 
-'  examination  of  Elizabeth  W.  and  her  conveyance  to  the  asylum, 
amounted  to  12.  15«.,  and  that  the  moneys  paid  by  the  township  of 
Bramley  to  the  treasurer  of  the  asylum  for  the  lodging,  maintenance, 
medicine,  clothing  and  care  of  Elizabeth  W.  there,  and  incurred  within 
twelve  calendar  months  then  next  previous  to  the  date  of  their  order, 
amounted  to  16{.  4«.  4(2.,  and  did  order  the  defendants,  by  the  name 
and  style  of  the  guardians  of  the  poor  of  the  Gaton  Union,  being  a 
name  by  which  they  are  commonly  called  and  known,  and  the  Caton 
Union  beins  the  name  by  which  the  said  united  townships  are  commonly 
called  and  known,  within  which  Union  the  township  of  Tatham  was  com- 
prised, and  being  a  Union  formed  according  to  law,  out  of  any  moneys 
which  might  be  m  or  come  into  their  hands  by  virtue  of  their  office  as 
such  guardians,  to  pay  to  the  overseers  of  the  poor  of  the  township  of 
Bramley  the  said  sum  of  1{.  15«.,  being  the  reasonable  expenses  ineiuTed 
by  the  township  of  Bramley  in  and  about  the  examination  of  Elisabeth 
W.  and  her  conveyance  to  the  asylum,  and  also  the  further  sum  of  16L 
4s.  4<2.  to  the  overseers  of  the  poor  of  the  township  of  Bramley,  being 
the  amount  so  paid  by  them  to  the  treasurer  of  the  asylum  at  Stanley 
cum  Wrenthorpe ;  and  to  pay  weekly  and  every  week  to  the  treasurer 
of  the  asylum,  from  the  14th  June,  1860,  so  long  as  Elizabeth  W.  should 
continue  in  the  asylum  by  virtue  of  the  order  under  which  she  was  so 
sent  to  the  asylum,  and  so  long  as  it  should  not  be  otherwise  ordered  by 
competent  authority,  the  sum  of  8«.  for  the  then  future  lodging,  main- 
tenance, medicine,  clothing  and  care  of  Elizabeth  W.,  which  sum  last 
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aforesaid  seemed  reasonable  to  *the  justices  in  that  behalf.    And 


the  overseers  of  the  poor  of  the  township  of  Bramley  caaaed 
copy  of  the  order  to  be  delivered  within  a  reasonable  time  after  it  had 
been  made,  to  the  guardians  and  overseers  of  the  poor  of  the  parish, 
township,  or  place  of  Tatham,  and  to  the  defendants,  together  with  ja 
statement  as  by  law  required  pursuant  to  the  last-mentioned  statute: 
and  thereupon  an  appeal  against  the  last-mentioned  order  was  duly  had 
and  tried  by  and  on  behalf  of  the  guardians  and  overseers  of  the  town- 
ship of  Tatham,  and  at  the  hearing  of  the  appeal  at  the  Qeneral  Quarter 
Sessions  of  the  peace  for  the  West  Biding  of  the  county  of  York,  at 
Leeds,  a  case  for  the  consideration  and  opinion  of  the  Court  of  Queen's 
Bench  at  Westminster  was,  by  the  justices  of  the  peace  hearing  the 
appeal,  duly  granted  and  reserved,  which  case  afterwards  was  duly  heard, 
and  the  order  was  duly  adjudged  to  be  a  good  and  valid  order  according 
to  law,  of  which  the  defendants  had  due  notice,  and  that  the  defendants 
never  appealed  against  the  order,  though  the  time  for  so  doing  elapsed 
before  this  suit:  and  that  from  and  after  the  making  of  the  order  of 
22d  June,  1860,  continually  until  the  same  was  adjudged  to  be  good 
and  valid  in  law,  Elizabeth  W.  continued  in  confinement  in  the  asylum 
by  virtue  of  the  order  under  which  she  was  so  sent  to  the  asylum. 
Averment,  that  all  things  were  done  and  happened,  and  all  times  elapsed^ 
aaoessary  to  entitle  the  plaintiff  as  such  treasurer  to  have  the  defendants 
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pay  to  him  as  snch  treasurer,  under  and  in  parraance  of  the  order  of 
the  22d  June,  I860,  138  weekly  sums  of  8«.  each,  amounting  to  56L 
4«.,  being  the  reasonable  charges  of  the  lodging,  &o.,  of  the  lunatic  for 
the  same  number  of  weeks,  which  weeks  elapsed  since  *the  mak-  r«rri 
ing  of  the  last-mentioned  order,  and  the  last  of  which  weeks  ^ 
expired  twenty  days  before  the  commencement  of  this  suit,  and  the 
defendants  neglected  for  the  full  space  of  twenty  days  before  this  suit 
to  pay  to  the  plaintiff  as  such  treasurer  as  aforesaid  the  reasonable 
charges  of  the  lodging,  &c.,  of  the  lunatic  for  the  said  188  weeks, 
though  more  than  twenty  days  before  suit  and  in  a  reasonable  time  in 
that  behalf  after  the  making  of  the  last-mentioned  order,  due  notice  of 
the  order  was  given  to  the  defendants,  and  though  more  than  twenty 
days  before  this  suit  and  after  the  said  138  weeks  nad  elapsed,  payment 
of  the  reasonable  charges  of  the  lodging,  &c.,  of  the  lunatic  for  those 
weeks,  amounting  to  the  said  sum  of  55/.  4s.,  was  demanded  by  the 
plaintiff  as  and  being  such  treasurer  of  the  defendants ;  whereby  and 
by  force  of  the  statute,  &c.,  an  action  hath  accrued,  &c. ;  alleging  as  a 
breach  that  the  defendants  did  not  pay. 

Demurrer. 

Fifth  plea.  The  parishes,  townships,  or  places  of  and  for  which  the 
defendants  are  visitor  and  euardians  of  the  poor,  to  wit,  Bolton  le  Sands, 
Tatham,  Caton,  fcc.,  were  oefore  and  at  the  time  when  the  defendants 
became  incorporated  as  hereafter  mentioned,  and  thence  hitherto  have 
been  and  are  separate  and  distinct  parishes,  townships  or  places,  each 
maintaining  their  own  poor,  separate  and  distinct  from  the  others  of 
them  (except  according  to  the  provisions  of  the  Act  of  Parliament 
hereinafter  mentioned)  since  the  time  when  the  defendants  became  so 
incorporated,  and  all  things  required  by  the  said  Act  and  necessary  in 
that  behalf  havins  happened  and  been  done,  the  said  parishes,  townships 
or  places  were  before  and  at'  the  times  of  the  making  of  the  several 
orders  in  the  deplaration  mentioned  and  still  ^are  united  under  r«eeo 
and  according  to  the  provisions  of  the  4th  section  of  the  Act  22  ^ 
G.  3,  c.  83,  and  not  otherwise,  and  the  defendants  became  and  were 
incorporated  by  and  under  the  said  Act  for  the  purposes  therein  men- 
tioned and  not  otherwise. 

Sixth  plea.  That  the  defendants  never  were  guardians,  governors, 
directors,  managers  or  acting  guardians  entitled  to  act  in  the  ordering 
of  relief  to  the  poor  from  poor-rates. 

Demurrer  to  fifth  and  sixth  pleas. 

Joinder  in  demurrer. 

Judgment  having  been  given  by  the  Queen's  Bench  for  the  plaintiff, 
without  argument,  on  the  authority  of  Reg.  v.  The  Inhabitants  of  Bram- 
ley,  1  B.  &  S.  732,  the  defendants  brought  error;  and  the  case  was 
argued  on  May  13th  and  May  15th ;  before  E&LB,  G.  J.,  Pollook,  C. 
B.,  Keating  and  Smith,  J  J.,  and  Bbamwsll,  Channbll  and  Pioott, 
BB.,  and  judgment  given  on  the  latter  day. 

West  [HudcUeHan  with  him),  for  the  defendants. — The  decision  of  the 
Court  below  proceeded  on  Reg.  v.  The  Inhabitants  of  Bramley,  which 
was  wrongly  decided.  The  question  turns  on  the  construction  of  stat. 
16  &  17  V  ict.  c.  97,  s.  97,  which  enacts,  ^*  It  shall  be  lawful  for  any 
two  justices  for  the  county  or  borough  in  which  any  asylum,  registered 
hospital,  or  licensed  house  in  which  any  pauper  lunatic  is  or  has  b6en 
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confined  is  sitnate,  or  to  which  snch  asylnm  wholly  or  in  part  beloncs, 
or  from  any  part  of  which  any  pauper  lunatic  is  or  has  been  Bent  for 
confinement,  at  any  time  to  inquire  into  the  last  legal  settlement  of 
such  pauper  lunatic,  and  if  satisfactory  evidence  can  be  obtained  ss 
*5531  *^  ^^^^  settlement  in  any  parish,  such  justices  shall,  by  order 
-'  under  their  hands  and  seals,  adjudge  such  settlement  accordingly, 
and  order  the  euardians  of  the  union  to  which  the  parish  in  which  sudi 
lunatic  is  adjudged  to  be  settled  belongs,  or  of  snch  parish  in  case  such 
parish  be  in  a  union  or  be  under  a  board  of  guardians,  and  if  not,  then 
the  overseers  of  such  parish,  to  pay  to  the  guardians  of  any  union  or 

Earish,  or  the  overseers  of  any  parish,  all  expenses  incurred  by  or  on 
ehalf  of  such  union  or  parish  in  or  about  the  examination  of  such 
lunatic,  and  the  bringing  him  before  a  justice  or  justices,  and  his  can- 
yeyance  to  the  asylum,  hospital,  or  house,  and  of  all  moneys  paid  by 
such  last-mentioned  euardians  or  ov^veers  to  the  treasurer,  officer,  or 
proprietor  of  the  asylum,  hospital,  or  house,  for  the  lodging,  mainte- 
nance, medicine,  clothing,  and  care  of  such  lunatic,  and  incurred  within 
twelve  calendar  months  previous  to  the  date  of  such  order,  and,  if  such 
lunatic  is  still  in  confinement,  also  to  pay  to  the  treasurer,  officer,  or 
proprietor  of  the  asylum,  hospital,  or  house  the  reasonable  charges  of 
the  future  lodging,  maintenance,  medicine,  clothing,  and  care  of  such 
lunatic ;  and  the  guardians  or  overseers  on  whom  any  such  order  is  made 
shall  immediately  pay  to  the  guardians  or  overseers  to  whom  the  same 
are  ordered  to  be  paid  the  amount  of  the  expenses  and  moneys  by  such 
order  directed  to  be  paid  to  them,  and  from  time  to  time  pay  to  the  said 
treasurer,  officer,  or  proprietor  of  the  asylum,  hospital,  or  house,  the 
future  charges  aforesaid."  The  word  ^*  Union"  in  this  section  does  not 
include  a  Union  under  Gilbert's  Act,  22  0.  8,.c.  83,  as  this  Union  is, 
and  consequently  where  a  pauper  belones  to  a  parish  within  such  a 
Union,  the  order  under  16  k  17  Vict.  e.  §7,  s.  97.  should  not  be  made 
*5fi41  ^"  ^^^  guardians  of  the  *Union,  but  on  the  guardians  of  the 
-'  parish  from  which  he  came.  It  is  true  the  interpretation  clause, 
sect  132,  enacts  that ''  Union"  in  that  Act  shall  mean  a  Union  of  ptf- 
ishes  formed  under  4  &  6  W.  4,  c.  76,  or  under  stat.  22  G.  8,  c.  83, 
"  unless  there  be  something  in  the  subject  or  context  repugnant  to  such 
construction."  But  here  there  is.  The  ordinary  notion  of  guardian 
of  a  Union  is  a  guardian  under  stat  4  &  5  W.  4,  c.  76,  but  there  is  no 
such  thing  as  guardian  of  a  Gilbert  Union ;  his  proper  title  is  *'  visitor.*' 
The  interpretation  clause  of  stat  16  k  17  Vict  c.  97,  defines  **  guard- 
ians" to  mean  **  guardians,  governors,  directors,  managers,  or  acting 
guardians,  entitled  to  act  in  the  ordering  of  relief  to  the  poor  from 
poor-rates."  Reg.  v.  The  West  Riding  of  Yorkshire,  7  £.  &  B.  14, 
may  be  relied  on,  but  is  inapplicable.  On  stat,  28  G.  8,  c.  83,  being 
cited  in  argument,  Erie,  J.,  says,  **  That  Act  cannot  assist  us,  as  it 
makes  the  guardian  a  parish,  not  an  Union,  officer."  Gilbert  Unions 
differ  materially  from  others;  for  instance,  they  can  be  dissolved  at 
pleasure,  and  tney  cannot  give  out-door  relief,  which  this  is,  and  no 
means  are  provided  for  compensating  the  other  parishes  of  which  such  s 
Union  is  composed  for  what  they  have  paid  for  the  lunatic  paupers  of 
one  of  them.  [He  also  referred  to  sects.  17  and  20  of  stat  16  k  17 
Vict  c.  97.1 
'Temple  ptfatUe  and  Hannay  with  him),  for  the  plaintiff. — ^The  de- 
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eision  in  Res.  v.  The  Inlisbitonts  of  Bramley,  1  B.  &  S.  782,  was  right. 
If  the  parish  from  which  the  lunatic  pauper  comes  is  in  a  Union  the 
order  of  the  justices  must  be  made  on  the  guardians  of  that  Union  • 
The  sole  effect  of  stat.  16  k  17  Vict.  c.  97,  is  to  order  the  *main-  r«eec 
tenance  of  pauper  lunatics  without  interfering  with  the  means  of  '- 
maintenance  provided  for  paupers  generally  by  stat.  22  6.  3,  c.  83,  ex- 
plained and  amended  by  stat.  88  u.  8,  c.  85,  s.  3,  and  by  stat.  4  &  5 
W.  4,  c.  76.  Sect.  99  of  stat.  16  k  17  Vict.  c.  97,  bears  out  that  con- 
struction of  sect.  97.  If  an  order  were  made  on  the  guardians  of  a  par- 
ticular parish  they  could  have  no  relief  against  its  consequences  without 
applying  to  the  board  of  guardians  for  the  Union. ,  The  machinery  of 
sut.  16  &  17  Vict,  c  97,  is  the  same  with  that  of  stot.  22  G.  8,  c.  88, 
and  therefore  the  other  parishes  in  the  Union  would  be  compensated  for 
their  advances  on  account  of  the  parish  to  which  the  pauper  belonged. 
Under  stat.  8  &  9  Vict.  c.  126,  s.  62,  repealed  by  16  k  17  Vict.  c.  97, 
8. 1,  the  justices  might  make  such  an  order  as  this  either  on  the  Union 
or  the  parish :  Reg.  v.  Tyrwhitt,  12  Q.  B.  298.  Stat.  12  k  18  Vict.  c. 
108, 8.  6,  which  charges  the  costs  of  irremovable  paupers  on  the  common 
fund  of  the  Union,  is  applicable,  to  Gilbert  Unions,  and  also  repealed  and 
re-enacted  by  16  k  17  Vict.  c.  97,  s.  102.  [He  cited  Archbold  Poor 
Law  839, 11th  ed.,  and  Reg.  v.  The  Inhabitanto  of  Priest  Button,  17 
Q.  B.  59.] 

Wut,  in  reply. 

Eblb,  0.  J. — ^As  I  read  stat.  16  k  17  Vict.  c.  97,  s.  97,  it  empowers 
the  justices  to  make  an  order  of  this  kind  on  four  classes  of  persons, 
namely,  the  guardians  of  the  Union  to  which  the  parish  of  settlement 
belongs,  cr  the  guardians  of  such  parish  in  case  such  parish  be  in  a 
Union,  or  the  board  of  guardians  if  the  parish  be  under  a  board  of  guar- 
dians,— here  are  three  kinds  of  guardians  ^mentioned,-— and  if  r«rfrz» 
there  are  no  guardians,  then  on  the  overseers  of  the  parish.  The  '- 
justices  are  to  make  an  order  mutatis  mutandis  on  those  four  classes  of 
persons,  and  sav  which  class  is  to  find  the  money.  Here  the  order  has 
been  made  on  the  defendants  as  if  they  were  guardians  of  a  Union  in* 
corporated  under  The  Poor  Law  Amendment  Act,  4  &  5  W.  4,  c.  76.  It 
is  an  order  calling  on  a  visitor  and  guardians  incorporated  under  stat. 
22  6.  89  c.  83,  s.  21,  to  pay  these  expenses  out  of  the  Union  funds. 
We  are  of  opinion  that  the  order  ought  to  have  made  on  the  guardians 
of  the  parish,  it  being  a  parish  in  a  Union  under  Gilbert's  Act.  It 
comes  under  the  second  of  the  above  classes,  which  says  the  order  shall 
be  made  on  the  gwxrdian9  of  $ueh  parish  if  it  be  in  a  Union.  It  is  very 
clear  that  this  means  if  it  be  in  a  Gilbert  Union.  I  know  of  no  officers 
who  would  be  correctly  described  as  guardians  of  a  parish  liable  to  have 
such  orders  for  payment  as  this  specifically  made  on  them,  unless  in  a 
Gilbert  Union,  or  under  a  board  of  guardians  constituted  by  stat.  4  k 
5  W.  4,  c.  76. 

If  this  question  stood  merely  on  the  words  of  the  statute,  and  there 
had  been  nothing  of  substance  in  the  objection,  I  would  have  used  every 

E>wer  I  am  gifted  with  to  prevent  such  an  objection  of  form  prevailing, 
at,  on  giving  the  best  attention  I  can  to  these  statutes  on  the  subject, 
particularly  Gilbert's  Act,  22  G.  8,  c.  88,  it  appears  to  me  that  the 
Legislature  has  created  a  guardian  of  a  parish,  having  duties  to  perform 
specially  in  that  parish,  and  authoriaing  that  guardian  to  meet  the  other 
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Siardians  of  the  Union  at  monthly  meetings,  and  that  they  hmve  by 
ilbert's  Act  special  duties  affixed  to  be  discharged  by  them  at  the 
*5571  ™^^^^^7  ^meetings  while  acting  together,  and  aathority  given 
-'  them  over  two  special  sources  of  money,  neither  of  which  would 
be  chargeable  for  the  expense  of  the  lunatic  paper  who  is  the  subject  of 
this  litigation.     Stat.  22  G.  8,  o.  88,  makes  provision  for  a  guardian  for 
each  parish ;  then  there  is  a  power  for  the  creation  of  visitors.     The 
great  object  of  this  statute  was  to  ameliorate  the  condition  of  the  poor 
in  providing  a  Union  House  in  which  they  might  live  and  be  maintained. 
Sect.  24  points  out  the  duties  which  the  guardians  have,  and  the  funds 
out  of  which  charges  on  the  parishes  are  to  be  paid.    Materials  are  to  be 
provided  for  employment  of  the  paupers  in  the  workhouse,  and  then 
means  are  to  be  provided  for  their  maintenance ;  and  the  early  part  of  the 
section  makes  provision  for  general  expenses  which  are  to  be  contributed 
to  by  the  several  parishes  in  the  Union,  according  to  the  expeoaes  in* 
curred  by  each  on  account  of  their  poor  within  the  three  years  next  be- 
fore adopting  this  statute ;  that  sum  is  for  the  more  permanent  expenses, 
vis.,  house  furniture  and  repairs,  salaries  of  officers,  &c.     Then,  in  re- 
spect of  current  expenditure,  they  are  tp  contribute  in  proportion  to  the 
number  of  paupers  sent  from  each  of  the  parishes.     No  power  is  given 
them  to  order  any  parish  to  contribute  except  in  one  of  these  two  pro- 
portions, and  payment  is  to  be  made  in  respect  of  those ;  and  the  account 
is  to  specify  the  ground  in  order  that  the  parish  may  know  on  which  of 
the  two  it  is  to  contribute.     Schedules  15  and  16  give  most  specific 
directions  for  adjusting  the  accounts  of  those  two  funds.     Schedule  16 
gives  the  mode  of  adjusting  the  second  account  whereby  each  parish  is 
to  pay  in  proportion  to  the  number  of  persons  in   the  workhouse 
*5581  ^^  ^^^^  time.     If  an  order  about  lunatic  paupers  were  made  ^on 
-'  a  parish,  it  would  be  made  by  the  guardians  at  their  monthly 
meetings.     Such  an  order  has  no  application  to  the  general  body  of  the 
guardians,  and  could  not  be  properly  paid  out  of  any  funds  in  the  nature 
of  a  Union  fund  over  which  the  general  body  of  the  guardians  have 
control.    This  question  is,  therefore,  matter  of  substance,  not  matter  of 
form.    For,  if  judgment  were  recovered  against  the  defendants  here, 
whence  are  they  to  get  funds  to  pay  the  costs  of  this  litigation  and  the 
future  maintenance  of  the  pauper?     The  guardians  of  all  the  different 
parishes  cannot  apply  any  funds  to  this  purpose,  as  permanent  expenses 
of  the  house,  or  in  support  of  the  paupers  in  the  house.     There  is  no 
such  fund,  that  I  see,  existins  at  the  time  stat.  22  G.  3,  c.  83,  was 
passed,  and  I  see  none  created  by  any  subsequent  statute. 

The  statutes  referred  to  by  Mr.  Temple  very  much  confirm  our  view. 
We  are  asked  to  give  judgment  against  this  body  of  visitor  and  guar- 
dians. Stat.  88  G.  8,  c.  85,  explaining  and  amending  22  G.  3,  c.  83, 
determines  that  there  shall  be  something  in  the  nature  of  a  Union  fund. 
Having,  by  sect.  3,  directed  casual  poor,  who  are  entitled  to  relief  from 
any  one  of  the  united  parishes,  to  be  relieved  by  all  the  parishes  con- 
jointly, they  specifically  created,  for  the  first  time,  a  Union  fund,  by 
enacting  that  the  casual  poor  should  be  relieved  in  the  same  respective 
proportions  as  the  parishes  are  directed  to  contribute  to  the  general 

{purposes  of  stat.  22  G.  8,  c.  83.    Those  I  take  to  be  repairing  houses, 
aying  up  stock,  ftc.     The  Legislature  then  for  the  first  time  created 
ene  cburge  and  one^Union  fand.    At  the  time  they  adopted  Gilbert's  Ac| . 
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they  were  bonnd  to  ascertain  the  average  of  charges  on  each  parish 
for  *three  years  preyious.  This  to  my  mind  shows  there  was  r^ern 
no  Union  fond  known  at  that  time;  and  as  the  funds  of  Oil-  '- 
bert  Unions  were  before  appropriated  to  bouse  charges  and  charges  for 
tiie  maintenance  of  paupers,  this  provision  for  casual  poor  is  a  new 
specific  charge  on  the  Union.  Then  stat.  12  &  18  Vict.  c.  103,  s.  fi, 
eharffes  the  costs  of  irremovable  pauper  lunatics  on  the  Union  fund, 
whicQ  I  take  to  mean  the  Union  fund  created  for  permanent  expenses 
of  the  house  by  stat.  88  G.  8,  o.  85,  s.  8.  Stot.  12  k  18  Vict.  c.  108, 
B.  5,  is  repealed  by  stat.  16  &  17  Vict.  c.  97,  s.  102,  which  confirms 
our  view,  for  it  provides  that  the  expense,  not  of  pauper  lunatics  gen* 
erally,  but  of  irremovable  pauper  lunatics,  shall  be  paid  by  the  guar* 
dians  of  the  parish  wherein  they  shall  have  acquired  their  exemption 
from  removal,  or  out  of  the  common  fund  of  the  Union  when  the  parish 
is  in  a  Union,  which  term  Union  here  comprises  both  ordinary  Poor 
Law  Unions  and  Gilbert  Unions.  Sect.  97  relates  to  pauper  lunatics 
who  are  not  irremovable,  and  provides  that  the  costs  ot  their  mainte- 
nance shall  be  defrayed  by  the  guardians  of  the  Union  to  which  the 
parish  belongs,  or  of  the  parish  if  in  a  (Gilbert)  Union.  I  insert  the 
word  **  Gilbert"  because  it  is  necessary  to  the  sense.  Removable  pau* 
per  lunatics  are  to  be  paid  for  by  the  parish  to  which  they  belong ; 
irremovable  pauper  lunatics  by  the  guardians  of  the  Union  out  of  the 
Union  fund  created  by  stat.  88  G.  8,  c.  85,  s.  8.  This  change  in  the 
ideas  of  the  Legislature  has  been  appropriately  expressed  by  this  change 
of  language. 
The  rest  of  the  Court  concurring,  Judgment  reversed. 


♦HODGMAN  V.  The  WBST  MIDLAND  Railway      ^^.qq 

Company.    May  15.  '• 

RmUwaif  Company. — 17  &  18  Vid.  e.  31,  ».  7. — Ctmtraet. — Delivery  of  anifmoL 

A  railw»j  CoBpuiy  it  SBtitied  to  the  proteotion  agaiott  rMpontibilitjr  for  the  eurUfe  of 
uKmtda  ({iTon  bj  tho  feeond  proviso  in  aeet  7  of  The  Railway  and  Canal  Traffio  Aot»  1864^ 
17  4  18  Viot.  0.  31,  although  no  eomplete  contract  for  carriage  of  the  animal  has  been  entered 
into^  and  no  eompleto  deliveiy  of  it  has  taken  place;  it  is  enoagh  if  the  animal  was  in  the 
ceerse  of  being  deliveied  to  or  received  by  the  Company :  aflirming  the  judgment  of  the 
''■Bench. 


This  was  an  appeal  by  the  plaintiff  against  the  decision  in  this  case, 
reported  5  B.  &  S.  178.  It  was  heard  before  Erlb,  C.  J.,  Pollook,  G. 
B.«  Kbatinq  and  Smith,^JJ.,  and  Bramwell,  Ghannbll  and  Piaorr, 
BB. 

lauhj  {C.  W.  Wood  with  him),  for  the  plaintiff, — The  Railway  and 
Citnal  Traffic  Act,  1864,  17  &  18  Vict.  c.  81,  does  not  compel  railway 
Companies  to  carry  horses ;  if  they  carry  them  they  can  only  be  sned 
as  carriers  at  common  law.  Here  the  accident  occurred  before  the  Com- 
pany had  received  the  horse  into  their  possession  as  carriers,  and  before 
they  were  eyen  in  the  coarse  of  receiving  him  as  such.  He  was  simply 
en  their  premises,  and  his  even  beinff  there  for  the  purpose  of  being  car* 
ried  makes  no  difference.  The  declaration  of  value  requirra  by 
sect.  7  should  be  made  at  the  time  when  the  contract  of  carriage  begins. 
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t.  e.,  on  the  delivery.  As  to  one  of  the  defendants'  servants  having 
called  out  ^'  London  horses  this  way/'  this  is  no  more  than  if  a  written 
notice  had  been  issued  to  that  effect. 

*5611  *SawhiM  (JTl  Jamt%  with  him),  for  the  defendants. — Sects.  1 
^  and  2  of  this  statute  show  that  railwav  Companies  are  bound  to 
carry  horses,  and  in  order  to  entitle  them  to  tne  protection  of  sect.  7  it  is 
not  necessary  that  a  perfect  contract  to  carry  the  horse  be  entered  into. 
It  is  enough  that  he  is  under  the  control  of  the  Company,  perhaps 
enough  if  he  merely  comes  on  their  premises  for  the  purpose  of  being 
carried,  for  except  for  that  purpose  he  has  no  right  to  be  there.  Here 
a  servant  of  the  Company  directed  the  groom  in  charge  of  the  horse  to 
take  him  into  a  dangerous  position. 

XiisA,  in  reply. — A  horse  may  lawfully  be  on  the  premises  of  a  rail- 
way Company  without  being  there  for  the  purpose  of  being  carried : 
e.  g.  he  might  be  there  drawing  to  the  station  a  vehicle  about  to  be  car- 
ried. The  servant  of  the  Company  was  not  guilty  of  negligence  in  call- 
ing out  '^  London  horses  this  way,"  for  the  way  he  pointed  out  was  the 
true  one. 

Erlb,  C.  J. — We  affirm  the  judgment,  for  the  reasons  given  by  the 
majority  of  the  Court  below.  Judgment  affirmed. 


^.^oi  *The  QUEEN,  on  the  Prosecution  of  THOMAS  TAYLOE, 
^^^J       V.  The  DARLINGTON  Local  Board  of  Health.    JIfoy  16. 

Tiihlic  Health  Act,  1848,  11  <&  12  Vid,  c.  eZ.-^Local  Oovemment  Act,  1858,  21  <^  22 
Vict,  c.  98, 8,  73. — Local  Board, — Interference  with  watercoursc^^CompeMatum, — 
Action, — Mandamut, 

By  The  Pabllo  Health  Aot,  1848,  11  A  12  Viet  e.  68,  «.  45,  Loeal  Boards  of  Health  are 
anthorued  to  make  and  maintain  eewers,  tubjeot  to  the  eonditioni  in  Met  146,  that  they  aball 
not  me,  injare,  or  interfere  with  any  watereoureey  ftream,  river,  ko,,  in  which  the  owner  or 
oooapier  of  any  landf,  milU,  Ae.,  was  interested,  without  eonsent  in  writing  firat  bad  and 
obtained.  The  Local  GoTemment  Aet,  1858,  21  A  22  Vict  e.  08,  having  by  sect  68  repealed 
sect.  145  of  Stat  11  A  12  Vict  c.  63,  by  sect  73  prohibits  the  Local  Board  from  doing  any  act 
iojarionsly  affecting  any  reserroir,  river,  or  stream,  Ae.,  or  the  supply,  quality,  or  fall  of  water 
contained  in  any  reserroir,  river,  or  stream,  '*  in  eases  where  any  Company  or  indrvid«al« 
would,  if  this  Act  had  not  passed,  have  been  entitled  by  law  to  prevent  or  be  relieved  againal 
the  injuriously  affecting  sneh  reservoir,  river,  stream,  Ac./'  without  their  eonsent  in  writing. 
The  Local  Board  of  D.  made  certain  sewers  in  execution  of  the  powers  of  stats.  11  A  12  Yiot 
0. 63,  and  21  A  22  Vict  e.  08,  and  in  doing  so  injuriously  affected  the  stream  8.,  without  haTiag 
obtained  the  consent  of  Tt,  who  was  the  occupier  of  a  mill  on  the  S.,  and  entitled  to  the  flow 
of  the  8.  to  his  milL  T.  obtained  a  mandamus  to  the  Local  Board  for  compensation,  and  asade 
a  claim :  (1)  For  damage  sustained  in  consequence  of  the  Board  opening  the  main  sewer  to  at 
to  allow  the  water  of  the  8.  to  flow  through  it  for  forty-six  hours.  (2)  For  a  drain  or  trap- 
door being  made  out  of  the  8.,  and  water  allowed  to  flow  out  of  the  8.  into  the  trap-door : 
Held,  affirming  the  judgment  of  the  Queen's  Bench, 

1.  That  sect  73  of  stat  21  A  22  Vict  c.  08,  was  not  eonflned  to  oases  in  which  a  Court  of 
equity  would  grant  an  iigunetion  agidnst  the  Local  Board,  and  that  T.  was  in  the  position  of  a 
person  who  would,  if  the  Aet  had  not  passed,  have  been  entlUed  by  law  to  prevent  the  inju- 
riously affecting  the  8. 

2.  That  the  works  of  the  Local  Board  were  not  authorised  by  sect  7Z,  and  therefore  the 
claim  of  T.  was  not  the  subjeet  of  compensation,  but  ground  of  action. 

The  prosecutor  having  brought  error  on  the  judgment  in  this  case, 
reported  5  B.  &  S.  515,  it  was  now  heard  before  Srlk,  C.  J.,  Pollock, 
C.  B.y  Bylbs  and  Smith,  JJ.,  and  Ghannsll,  B. 


6  BBST  t  SMITH.    Q.  B.  562t 

21  Janes  (Northern  Circuit)  {ffendersan  with  him),  *  for  the  rn^^Qo 
prosecation. — The  prosecutor  claims  compensation  under  the  four  '- 
following  heads. 

-  First  For  damages  sustained  in  conseouence  of  the  defendants  open* 
ing  the  main  sewer  down  the  Skerne  on  the  18th  and  19th  June,  1859, 
for  forty-six  hours. 

Second.  For  the  water  drawn  from  the  Skerne  and  wasted  by  the 
main  sewer  being  so  close  to  the  river. 

Third.  For  a  drain  or  trap-door  being  made  out  of  the  Skerne  and 
water  allowed  to  flow  out  of  the  Skerne  into  the  trap-door. 

Fourth.  For  the  defendants  having  drained  off  the  rain  and  refuse 
water  from  the  streets  of  Darlington^  which  had  always  run  into  the 
Skerne. 

The  second  and  fourth  of  these  may  be  abandoned,  but  for  the  first 
and  third  the  prosecutor  is  entitled  to  compensation,  the  only  question 
being  whether  he  is  entitled  to  get  it  by  mandamus  or  can  sue  for  it  by 
action. 

Large  powers  of  making  and  altering  sewers  are  vested  in  the  Local 
Boards  of  Health,  by  stat.  11  k  12  Vict.  c.  68,  ss.  48,  44,  45 ;  and  by 
sect.  144  full  compensation  is  to  be  made  out  of  the  rates  to  all  persons 
sustaining  damage  by  reason  of  the  exercise  of  the  powers  of  the  Act. 
Sect.  145  restrains  the  interfering  with  private  watercourses  without 
consent  of  the  parties  interested.  That  section  is  repealed  by  The  Lo- 
cal Government  Act,  1858,  21  k  22  Vict  c.  98,  s.  68,  which  enacts 
that  nothing  in  the  Act  shall  be  construed  to  authorize  any  Local  Board 
of  Health  : — 

'^  (1).  To  use,  injure,  or  interfere  with  any  sluices,  floodgates,  sewers, 
groynes,  or  sea  defences,  or  other  works  *  already  or  hereafter  made  un* 
der  the  authority  of  any  Commissioners  or  Sewers  appointed  by  the  Crown, 
"^or  any  sewers  or  other  works  already  or  hereafter  made  and  r^^rg j 
used  for  the  purpose  of  draining,  preserving,  or  improving'  land  ^ 
under  any  local  or  private  Act  of  Parliament,  or  for  the  purpose  of  irri- 

fating  land,  or  in  any  manner  to  disturb  or  interfere  with  any  lands, 
ereditaments,  estates,  or  property  vested  in  her  Majesty's  Principal 
Secretary  of  State  for  the  War  Department  for  the  time  being,  without 
consent  in  writing  first  obtained  from  such  Commissioners  or  Secretary 
of  State,  or  persons  acquiring  rights  under  such  local  or  private  Acts 
respectively ;  and  nothing  herein  contained  shall  prejudice  or  affect  the 
rights,  privileges,  powers,  or  authorities  given  or  reserved  to  any  person 
under  such  local  or  private  Acts ; 

*'  (2).  To  interfere  with  any  river,  canal,  dock,  harbour,  lock,  reser- 
voir,  or  basin,  so  as  to  injuriously  affect  the  navigation  thereon,  or  the 
use  thereof,  or  to  interfere  with  any  towing  path  so  as  to  interrupt  the 
traffic  thereof,  in  cases  where  any  corporation,  company,  undertakers, 
commissioners,  conservators,  and  trustees,  or  individuals  are  bv  virtue 
of  any  Act  of  Parliament  entitled  to  navigate  on  or  use  such  river, 
canal,  dock,  harbour,  lock,  reservoir,  or  basin,  or  in  respect  of  the  navi* 
gation  on  or  use  of  which  river,  canal,  dock,  harbour,  lock,  reservoir, 
or  basin,  any  corporation,  company,  undertakers,  commissioners,  con- 
servators, and  trustees,  or  individuals  are  entitled  by  virtue  of  any  Act 
of  Parliament  to  the  receipt  of  any  tolls  or  other  dues ; 
^  (S).  To  interfere  with  any  watercourse  in  such  manner  as  to  inju* 

B.  A  8.,  VOL.  VI.— 20 


664  REOINA  9.  DARLINGTON.    Ex.  Ch.  E.  V.  1865. 


rioosly  affect  the  rapplj  of  water  to  any  river,  canal,  dock,  harbour, 
reservoiri  or  basin,  in  cases  where  any  corporation,  company,  under- 
takers, commissioners,  conservators,  trustees,  or  individuak  (being 
*5651  *^^^^^'^  ^7  virtue  of  any  Act  of  Parliament  to  navigate  on 
-^  or  use  such  river,  canal,  dock,  harbour,  reservoir,  or  basin,  or  to 
demand  any  tolls  or  dues  in  respect  of  the  navigation  or  use  of  saeh 
river,  canal,"  &c.),  **  would,  if  this  act  had  not  been  passed,  have  been 
entitled  by  law  to  prevent  or  be  relieved  against  such  interference; 

'*  (4).  To  interfere  with  any  bridges  crossing  any  river,  canal,  dock, 
harbour,  or  basin,  in  cases  where  any  corporation,  company,  under- 
takers, commissioners,  conservators,  trustees,  or  individuals  are  author- 
ised by  virtue  of  any  Act  of  Parliament  to  navigate  or  use  such  river, 
canal,  dock,  harbour,  or  basin,  or  to  demand  any  tolls  or  dues  in  respect 
of  the  navigation  or  use  of  such  river,  canal,  dock,  harbour,  or  basin; 

**(5).  To  execute  any  works  in,  through,  or  under  any  wharves, 
quays,  docks,  harbours,  or  basins,  to  the  exclusive  use  of  which  any  corpor- 
ation, company,  undertakers,  commissioners,  conservators,  trustees,  or 
individuals  are  entitled  by  virtue  of  any  Act  of  Parliament,  or  for  the 
use  of  which  they  are  entitled  by  virtue  of  any  act  of  Parliament  to 
demand  any  tolls  or  dues ; 

"  Without  the  consent  in  every  case  of  such  corporation,  company, 
undertakers,  commissioners,  conservators,  trustees,  or  individuals  as  ire 
hereinbefore  in  that  behalf  respectively  mentioned,  such  consent  to  be 
expressed  in  writing,  in  the  case  of  a  corporation,  under  their  common 
seal,  and  in  the  case  of  a  company,  undertakers,  commissioners,  conser- 
vators, trustees,  or  individuals,  under  the  hand  of  their  clerk  or  other 
duly  authorized  officer  or  agent :  Provided  always,  that  nothing  in  this 
Act  contained  shall  be  construed  to  alter  or  affect  the  maintenance  of 
any  rights  of  local  Boards  existing  at  the  time  of  the  passing  of  this 
Act." 

*5661  *^^  "^^*  '^^  "  Nothing  in  this  Act  or  any  Act  incorporated 
-■  therewith  shall  be  construed  to  authorise  any  local  Board  to 
injuriously  affect  any  reservoir,  river,  or  stream,  or  the  feeders  of  any 
reservoir,  river,  or  stream,  or  the  supply,  quality,  or  fall,  of  water  con- 
tained in  any  reservoir,  river,  stream,  or  feeders  of  any  reservoir,  river, 
or  stream,  in  cases  where  any  company  or  individual  would,  if  this  Act 
had  not  passed,  have  been  entitled  by  law  to  prevent  or  be  relieved 
against  the  injuriously  affecting  such  reservoir,  river,  stream,  feeders, 
supply,  quality,  or  fall  of  water,  unless  such  Board  shall  have  first  ob- 
tained the  consent  in  writing  of  such  company  or  individuals  so  entitled 
as  aforesaid." 

As  to  some  of  the  classes  in  sect  68,  the  prohibition  is  absolute ;  bat, 
as  regards  the  8d,  under  which  the  present  case  comes,  it  is  limited  to 
cases  where  the  parties  would,  if  the  Act  had  not  passed,  have  had  an 
equity  to  prevent  or  be  relieved  against  what  is  done,  and  some  injari- 
ous  consequences  to  their  interest  followed.  The  statute  only  applies 
where  the  act  done  may  be  the  proper  subject  of  an  action.  Sect.  69, 
about  referring  the  question  to  arbitration,  and  sects.  70  and  71,  con- 
firm this  view.  Here,  Courts  of  equity  could  have  done  nothing 
because  there  was  sufficient  remedy  at  law ;  for  where  an  illegal  act  is 
done,  damages  can  always  be  recovered. 

In  Adams  on  Equity,  pp.  217,  218,  it  is  said  the  chief  incidents  of 
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inianctive  eqaity  are  tbree  in  number.  *'  First,  it  attaches  only  on  an 
aamitted  or  legally  adjudged  right  in  the  plaintiff,  admitted  or  legally 
adjudged  to  be  infringed  by  the  defendant.  ♦  *  ♦  Secondly,  the 
equity  extends  to  prohibit  continuance,  as  well  as  commission.  Where 
an  interlocutory  injunction  is  ^granted  against  the  continuance  r^egir 
of  a  nuisance,  the  abatement  of  which  cannot  be  ordered  on  ^ 
motion  in  direct  terms,  it  becomes  what  is  called  a  mandatory  injunc- 
tion, t.  e.,  an  injunction  so  framed  that  it  restrains  the  defendant  from 
Eermitting  his  previous  act  to  operate,  and,  therefore,  virtually  compels 
im  to  undo  it."  Isenberg  v.  The  East  India  House  Estate  Company 
(Limited),  83  L.  J.  Chanc.  892,  10  Jur.  N.  S.  221,  seems  to  show  that 
the  jurisdiction  of  the  Court  of  equity  to  interfere  by  way  of  mandatory 
injunction  should  not  be  exercised  where  dama^  afford  adequate  com- 
pensation for  injury  done.  [Erlb,  C.  J.— -There  it  was  held  that 
although  the  Court  would  not  issue  a  mandatory  injunction,  it  would, 
if  it  saw  damage  had  been  sustained,  inquire  into  the  amount  for  itself, 
under  Sir  H.  Cairns'  Act,  21  k  22  Vict.  c.  27,  s.  2.]  Courts  of  equity 
will  not  grant  relief  as  matter  of  course,  but  will  take  into  consiaera- 
tion  the  nature  and  extent  of  the  mischief  done :  Earl  of  Ripon  v. 
Hobart,  8  Myl.  &  K.  169 ;  The  Attorney-General  v.  The  Sheffield  Gas 
Consumers'  Company,  8  De  Gex,  M.  k  G.  804 ;  Beardmore  v.  Tread- 
well,  8  Giff.  688. 

Sew  {Kemplay  with  him),  contrft,  was  not  called  on. 

Erlb,  C.  if. — The  judgment  of  the  Court  of  Queen's  Bench  must  be 
affirmed.  The  prosecutor  of  this  mandamus  moved  for  it  in  order  to 
obtain  compensation  for  damage  done  by  the  defendants  acting  under 
the  powers  conferred  on  them  by  The  Public  Health  Act,  1848, 11  k  12 
Vict.  c.  68,  or  The  Local  Government  Act,  1858,  21  k  22  Vict.  c.  98. 
It  is  perfectly  familiar  *law  that  mandamus  cannot  be  main-  r«ef*Q 
tained  where  the  party  has  a  remedy  by  action.  The  prosecutor  ^ 
claimed  compensation  for  four  kinds  of  damage,  but  two  of  these  may 
be  taken  to  be  untenable.  There  are,  however,  two  more ;  one,  that 
the  Board  of  Health  had  opened  a  hole  at  the  bottom  of  the  river  Skerne, 
which  conveyed  water  to  the  prosecutor's  mill,  into  a  new  sewer  which 
they  had  constructed,  and  so  turned  a  large  portion  of  the  water  into 
the  sewer  to  flush  it,  and  during  that  time  the  action  of  that  door  was 
an  obstruction  and  damage  to  the  working  of  the  mill.  The  other  is 
very  similar.  That  they  put  a  stop  to  the  mill  for  about  three  days  by 
placing  a  trap-door,  thus  letting  the  water  down,  but  the  case  finds  that 
they  used  the  trap-door  when  Uiere  probably  was  a  superabundance  of 
water,  and  consequently  it  might  not  be  an  obstruction.  Still,  the  set- 
ting that  trap-door  there  to  let  the  water  down  at  their  will  and  pleasure 
would  be  ground  for  action  if  there  was  no  statute  by  which  it  was 
authorized. 

Now  are  the  two  matters  I  have  spoken  of  authorized  by  either  of  the 
statutes  relied  on  by  the  defendants  ?  Not  by  The  Public  Health  Act, 
1868,  11  k  12  Vict.  c.  43,  s.  145,  for  that  is  repealed  by  The  Local 
Government  Act,  1858,  21  k  22  Vict.  c.  98,  and  the  question  therefore 
comes  to  the  construction  of  that  Act.  Sect.  78  enacts  [His  Lordship 
read  the  section].  It  is  clear  that  the  Board  have  not  obtained  the  con- 
sent in  writing  of  the  necessary  parties,  and  it  is  also  clear  that  they 
have  injuriously  affected  the  stream  by  taking  water  out  of  it.     The 
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Act  does  not  authorise  what  they  haye  done  if  any  Company  or  indi* 
yiduals  would  have  been  entitled  by  law  to  prevent  or  be  relieved  against 
it.  Then  the  question  is,  was  the  prosecutor  entitled  by  law  to  prevent 
or  be  relieved  from  this  injurious  sffecting  of  his  mill  7 
*i^6dl  *  ^  ^^®  making  the  hole  and  turning  the  mill-stream  away 
^  it  is  elear  he  could  maintain  an  action,  and  the  keeping  the  trap- 
door there  is  also  an  equivalent  to  an  injurious  act,  and  it  is  clear  he 
could  have  brought  an  action  against  the  defendants  for  either  of  those 
acts,  and  at  the  time  they  were  being  done  could  have  applied  for  an 
injunction  to  prevent  them.  The  words  of  the  enactment  however  are, 
if  the  party  "  would  have  been  entitled  by  law"  to  prevent  or  be  relieved 
against  them.  I  take  '^law"  here,  in  its  widest  sense,  as  equivalent  to 
all  proceedings  for  protecting  civil  rights,  equitable  as  well  as  legal. 
Then  the  parties  might,  under  Sir  Hugh  Caims's  Act,  21  k  22  Vict.  e. 
27,  have  taken  this  matter  into  Courts  of  equity^  and  obtained  an  assess- 
ment of  damages  there,  as  appears  from  the  judgment  of  the  Lord 
Chancellor  in  the  case  of  Isenberg  v.  The  East  India  House  Estate 
Company  (Limited),  88  L.  J.  Chan.  892,  10  Jur.  N.  S.  221 ;  and  the 
Legislature  before  that  time  had  given  Courts  of  law  power  to  issue 
injunctions.  I  rely  with  confidence  on  the  fact  of  prosecutor's  being 
able  to  obtain  an  injunction  here  because  Courts  of  law  have  that  power ; 
and  I  prefer  putting  the  question  on  that  ground  to  saying  that  the  pro- 
hibition in  the  section  is  confined  to  cases  where  relief  may  be  had  in 
equity,  for  I  am  uncertain  what  rules  prevail  there  on  applications  for 
injunctions. 

Mr.  J<me9  relied  much  on  the  argument  that  the  degree  of  injury 
done  must  be  such  as  satisfies  the  mind  of  the  Judge  presiding  in  the 
Court  of  equity  that  it  was  what  need  be  redressed ;  for  which  he  cited 
Isenberg  v.  The  East  India  House  Estate  Company  (Limited).  As  I 
read  that  case  it  was  a  great  question  there  to  what  height  the  wall  com* 
plained  of  was  to  be  raised,  and  how  far  it  was  satisfactory  to  restrain 
^^Yoi  ^^^  "^farther  proceeding  with  it,  as  there  were  mitigating  circum- 
^  stances  which  the  Court  of  Chancery  determined  to  take  into 
its  consideration. 

We  therefore  think  this  mandamus  not  authorized,  because  the  com« 
plainant  was  entitled  by  law  to  be  relieved  from  the  mischief. 

The  rest  of  the  Court  concurring,  Judgment  affirmed. 


6  BEST  k  SMITH.     Q.  B.  670 


MARSHALL  v.  The  XJLLESWATER  Steam  Navigation  Company 

(Limited).    May  18. 

Ths  defendants  having  appealed  against  the  decision  in  this  case, 
reported  8  B.  &  S.  732,  it  was  argued  on  the  12th  and  18th  May ;  before 
Eblb,  0.  J.,  Pollock,  0.  B.,  Bylbs,  Kbating  and  Smith,  JJ.,  and 
Bramwsll  and  Channbll,  BB. 

Pickering  {Kemplay  with  him),  for  the  defendant. 

Mcmitty  {MelUsh  and  T.  Jcne%  (Northern  Cironit)  with  him),  for  the 
plaintiff.  Judgment  aflSrmed. 


IN  THE  QUEEN'S  BENCH. 

MOODY  V.  CORBETT  and  Others,  and  THE  LONDON,  BRIGHTON 
and  SOUTH  COAST  Railway  Company.    May  16. 

[Reported  5  B.  &  S.  859  (E.  C.  L.  R.  vol.  117).]). 


CASES 


ARGUED  AND  DETERMINED 


XV 

THE  QUEEN'S  BENCH, 


zv 


(Kriniti)  (Berm, 


ZZVin.  VICTORIA.     1865. 


The  Judges  who  nsttally  sat  in  Banc  in  this  Term  were : — 

CocRBURN,  C.  J.,  Blackburn,  J., 

Crompton,  J.,  Sheb,  J. 


EWIN  V.  LANCASTER,    May  29. 

Accommodation  ficeeptanee, — DUchargc  of  aec^tor, — EquiiabU  defence. 

The  holder  of  bills  of  ozobaDge  Moepted  for  the  aeoommodation  of  B.,  the  drawer,  after  tbcy 
beeame  dae  entered  into  an  agreement  with  B.  that,  in  consideration  o  B.  giriog  hira  a  ftte- 
bold  mortgage  for  these  bills  and  other  debts,  he  would  deliver  up  the  bills  to  be  oaneelM, 
and  giro  up  his  claim  on  all  parties.  The  mortgage  security  was  given  accordingly.  At  the 
time  of  the  agreement  the  holder  knew  that  the  acceptances  were  accommodation  aceeptanecsL 
In  an  action  by  the  holder  against  the  acceptor:  held,  that  the  acceptor  was  discharged,  and 
had  a  defence  on  equitable  grounds. 

Declaration  by  the  plaintiff  as  endorsee  of  three  bills  of  exchange 
payable  three  months  after  date,  forSOZ.,  1002.  and  50Z.  respectiyelj, 
*5721  ^^^^'^  ^^  li&^  by  *BartweII  on  the  defendant,  accepted  by  the 
-'  defendant  and  endorsed  by  Burtwell  to  the  plaintiff. 

Plea.  That  the  defendant  accepted  the  bills  for  the  accommodation 
of  Burtwell,  and  that  there  was  no  consideration  for  such  acceptance, 
whereof  the  plaintiff  had  notice. 

Issae. 

On  the  trial,  before  Cpckbum,  C.  J.,  at  Guildhall,  at  the  Sittingi 
after  Hilary  Term,  it  appeared  that,  after  the  bills  became  due,  there 
was  an  agreement  between  the  plaintiff  and  Burtwell,  the  drawer,  that, 
in  consideration  of  his  giving  to  the  plaintiff  a  freehold  mortgage  for 
these  bills  and  other  debts,  the  plaintiff  would  deliver  up  the  bills  to  be 
cancelled  and  give  up  his  claim  on  all  parties.     The  mortgage  securi^ 
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HBB  given  accordingly ;  but  it  contained  no  release  of  the  acceptor  nor 

iras  his  name  mentioned  in  it. 
The  Lord  Chief  Jostice  left  three  questions  to  the  jury : 
First.  Were  the  three  acceptances  accommodation  acceptances  ? 
Second.  Was  it  known  to  the  plaintiff  at  the  time  he  took  the  mort- 

ie  secunW  from  Burtwell  that  they  were  accommodation  acceptances  ? 
?hird.  was  it  agreed  between  the  plaintiff  and  Burtwell  that  on  the 
mortgage  security  being  giren  the  liability  of  the  defendant  should  be 
discharged  7 

The  jury  answered  the  above  questions  in  the  affirmative,  and  the 
Lord  Chief  Justice  directed  the  verdict  to  be  entered  for  the  plaintiff, 
with  leave  to  move  to  enter  the  verdict  for  the  defendant,  power  being 
reserved  to  the  Court  to  amend  the  plea  if  necessary. 
*In  Easter  Term,  r*573 

iZo&tftton,  Serjt.,  obtained  a  rule  nisi  accordingly ;  against  which  1- 
Mantagtik  Chambert  and  (7.  F.  Day  showed  cause.-^In  Fentum  v. 
Pocock,  5  Taunt.  192  (E.  C.  L.  R.  vol.  1),  it  was  held  that  the  inverted 
relation  of  principal  and  surety  between  the  drawer  and  acceptor  of  an 
accommodation  bill  subsists  only  as  between  themselves.  [Crompton, 
J. — ^That  case  has  been  virtually  overruled  with  reference  to  the  equita- 
ble relation  of  the  parties.]  I^  in  pursuance  of  the  power  reserved  to 
the  Court,  it  is  to  be  considered  that  a  plea  on  equitable  grounds  is  put 
on  the  record,  there  remains  the  question  whether  it  is  sufficient  that 
the  plaintiff  knew  that  the  acceptances  were  accommodation  acceptances 
subsequently  to  the  time  of  taking  them.  In  Fentum  v.  Pocock,  Mans- 
field, C.  J.,  said,  p.  196,  *^  One  might  find  here  a  very  important  dis- 
tinction between  this  case  and  the  case  decided  by  Lord  Ellenborough, 
namely,  that  here  the  person  taking  the  bill  did  not,  at  the  time  when 
he  took  it,  know  that  it  was  an  accommodation  bill ;  and  if  he  did  not 
then  know  it,  what  does  it  signify  what  came  to  his  knowledge  after- 
wards, if  he  took  the  bill  for  a  valuable  consideration?"  In  Harrison 
V.  Courtauld,  8  B.  &  Ad.  86  (E.  C.  L.  R.  vol.  28),  it  was  held  that  the 
acceptor  of  an  accommodation  bill  was  liable  to  the  endorsee,  who  had 
given  a  release  to  the  assignees  of  the  acceptor,  who  had  become  bank- 
rupt, the  endorsee  having  at  that  time,  but  not  when  he  took  the  bill, 
knowledge  that  it  was  an  accommodation  acceptance.  Strong  v.  Foster, 
17  C.  B.  201  (E.  C.  L.  R.  vol.  84),  and  Pooley  v.  Harradine,  7  E.  & 
B.  431  (E.  C.  L.  R.  vol.  90),  were  actions  on  promissory  *notes,  r*^nA 
and  the  circumstances  were  special.  Here  the  plaintiff  bought  > 
the  bills  of  exchange  with  power  to  make  any  bargain  with  any  party  to 
the  bills  and  without  prejudice  to  his  right  against  the  acceptor,  and  he 
cannot  be  deprived  of  that  right  by  a  notice  subsequently  given.  The 
defendant  was  no  party  to  the  agreement  made  by  tne  plaintiff  with  the 
drawer,  and  there  is  nothing  to  show  that  it  was  intended  that  it  should 
be  communicated  to  him. 

Rcbinson,  Serjt.,  and  J2.  E.  Turner^  in  support  of  the  rule. — Cook  t*. 
Lister,  18  C.  B.  N.  S.  548  (E.  C.  L.  R.  vol.  106),  is  an  authority  that 
payment  by  the  drawer  of  an  accommodation  bill,  if  the  holder  has 
notice  of  its  being  such  when  he  receives  it,  is  a  complete  discharge  of 
the  acceptor.  In  the  present  cs^e  the  third  plea  amounts  to  a  plea  of 
accord  and  satisfaction,  which  is  equivalent  to  a  plea  of  payment.  The 
facts  found  by  the  jury  show  that  the  plaintiff  waived  his  right  of  action 
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ftgainst  the  surety.  At  ftU  ereDls  the  giTing  of  time  te  the  drswer  ef 
the  bills,  with  knowledge  that  they  were  ftcoepted  for  his  aeeomiiiod»> 
tion,  is  a  defence  npon  eqoitable  sroands  for  the  aoceptor :  Bailey  v. 
Edwards,  4  B.  &  S.  761  (E.  G.  L.  B.  yoI.  116). 

CooKBUBN,  C.  J. — The  plaintiff  is  the  holder  of  bills  of  exchange 
accepted  by  the  defendant  for  the  accommodation  of  Bnrtwell  the  drawer, 
and  after  they  became  dne  he  entered  into  an  agreement  with  Bartwdl, 
that  if  Bnrtwell  would  give  him  a  mortgage  seeority  on  real  estate  he, 
the  holder,  would  cancel  the  bills  and  release  all  parties  from  liability 
upon  them.  That  is  the  state  of  facts  on  the  findings  of  the  jury.  The 
third  plea  is  not  made  ont  to  the  fall  extent;  bat  in  order  that 
*5751  *J°^^'^®  might  be  done  I  reserved  power  to  the  Court  to  amend  it, 
^  if  necessary ;  and,  the  Court  having  power  to  add  a  plea,  I  think 
such  a  plea  might  be  put  on  the  record  as  would  establish  a  defence  on 
equitable  grounds.  In  Bailey  v.  Edwards,  4  B.  &  S.  761  (E.  C.  L.  R. 
vol.  116),  it  was  held  that  the  giving  time  to  a  prior  endorser  of  a  bill 
of  exchange  discharged  an  accommodation  acceptor;  the  principle  on 
which  that  decision  was  founded  being,  that  the  parties  to  an  accommo- 
dation acceptance  stand  in  the  relation  of  principal  and  surety.  Where 
one  is  surety  for  another  and  the  creditor  gives  time  to  the  principal 
debtor  the  surety  is  discharged ;  for  if  the  surety  pays  the  debt  he  '0 
entitled  to  sue  the  debtor  in  the  name  of  the  creditor  in  order  to  recover 
back  from  him  the  money  he  has  paid.  In  the  present  instance  if  the 
accommodation  acceptor  had  gone  to  the  holder  of  the  bills,  and  in  order 
to  get  possession  of  them  had  proposed  to  him  to  pay  them  with  the 
view  to  enforce  in  the  name  of  the  creditor  the  liability  of  the  drawer  to 
repay  him  what  he  had  so  paid,  the  holder  could  not  have  given  them 
up  to  him ;  for  he  had  entered  into  an  agreement  to  cancel  them*  And 
as  soon  as  he  put  it  out  of  his  power  to  deliver  up  the  bills  to  the 
acceptor  on  payment  of  their  amount  he  deprived  tne  acoommodatioa 
acceptor  of  his  right  as  surety  to  recover  from  the  principal  debtor.  On 
that  ground,  as  well  as  on  the  authority  of  Bailey  v.  Edwards,  4  B.  Jt 
S.  761  (E.  C.  L.  R.  vol.  116),  I  am  of  opinion  that  the  plaintiff  has  dis- 
charged the  surety,  and  therefore  the  rule  should  be  maae  absolute. 

Crompton,  J. — Originally  the  cases  at  law  were  extremely  strong 
*5761  ^^^^  ^^^  position  of  parties  to  a  bill  of  ^exchange  or  promissory 
^  note  could  not  be  reversed  by  making  the  party  who  appeared  on 
the  face  of  the  instrument  to  be  the  principal  debtor  surety  for  the 
other.     They  proceeded  on  the  principle  that  parol  evidence  is  not 
'  allowed  to  alter  a  written  contract :  that  principle  is  a  sound  one  and 
has  governed  many  cases  in  Courts  of  law.    But  cases  in  equity  estab- 
lish that  when  one  or  both  of  two  parties  to  an  instrument  are  primarily 
liable,  as  in  the  instance  of  a  common  bond  where  several  join  ss 
obligors,  and  the  creditor  may  sue  any  one  of  them  at  any  time,  it  is 
competent  for  him  to  show  that  the  relation  of  principal  and  surety 
exists  between  the  parties.-    Lord  Cottenham,  in  Hollier  v.  Eyre,  9.C1. 
k  F.  1,  45,  referred  to  in  Pooley  v.  Harradine,  7  E.  &  B.  481,  485  (R 
C.  L.  R.  vol.  90),  explained  that  the  doctrine  on  which  the  Courts  of 
equity  proceed  arose  from  its  being  inequitable  that  the  creditor  should 
prejudice  the  rights  of  the  surety  against  the  principal.     In  Strong  •• 
foster,  17  C.  B.  201  (E.  C.  L.  R.  vol.  84),  which  was  after  pleas  oa 
equitable  grounds  had  been  introduced,  the  evidence  failed  to  support 
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tke  equitable  defence,  and  it  waa  not  necessary  to  pronoanee  an  opinion 
on  the  validity  of  it.  In  Pooley  v.  Harradine,  7  S.  &  B.  481  (E.  G. 
L.  B.  ToL  90),  this  Court  upheld  a  plea  on  equitable  grounds,  which 
stated  that  the  defendant  maide  the  note  jointly  with  A.  as  snre^  only 
for  him,  of  which  the  plaintiff  had  notice  at  the  time,  and  that  the 
plaintiff  gave  time  to  A.  without  the  defendant's  knowledge.  That 
decision  was  adopted  by  the  Court  of  Exchequer  in  Taylor  v.  Burgess, 
5  H.  ft  N.  1,  and  was  held  to  be  law  by  the  Exchequer  Chamber  in 
Greenough  v.  McClelland,  2  E.  &;  E.  424,  429  (E.  0.  L.  R.  yoL  105). 
But  Pooley  v.  Harradine  left  one  ^matter  in  doubt,  Tii.,  whether  r»g>7f 
the  creditor  must  hare  had  notice  of  the  suretyship  at  the  time  ^ 
of  taking  the  notes,  or  whether  notice  at  the  time  of  the  dealing  alleged 
to  amount  to  a  discharge  of  the  surety  was  sufficient.  That  case  came 
before  this  Court  in  Bailey  v.  Edwards,  4  B.  &;  S.  761  (E.  C.  L.  B.  vol. 
116),  which  is  Tory  analoffons  to  the  present ;  and  the  law  accurately 
laid  down  by  my  brother  Blackburn  in  that  case,  applies  here.  There 
the  plaintiffs,  when  they  executed  the  deed  by  which  time  was  given, 
had  notiee  that  the  bill  was  accepted  for  the  accommodation  of  their 
debtor ;  and  that  is  the  time  to  be  looked  at,  because  it  is  the  time  when 
the  equity  arises.  It  is  clear  that  a  creditor  is  not  bound  to  sue  either 
the  principal  or  the  surety ;  no  delay  in  suing  the  surety  will  prejudice 
him,  but  he  must  not  make  a  binding  agreement  by  which  he  ties  up  his 
hands  from  suing  the  principal ;  if  he  does  so  the  surety  is  discharged, 
on  the  principle  explained  by  Williams,  J.,  in  Strong  tr.  Foster,  17  C. 
B.  201,  219  (E.  C.  L.  B.  vol.  84).  Here  the  plaintiff  made  a  contract 
with  the  principal  upon  good  consideration  to  give  up  the  bills  to  be 
cancelled.  Whether  that  is  a  waiver  of  the  right  of  action  against  the 
surety  may  be  doubtful ;  for  a  waiver  can  only  be  to  the  party  himself 
who  relies  upon  it  But  by  that  contract  the  plaintiff  for  a  good  con- 
sideration tied  up  his  hands  from  suing  the  principal  debtor.  It  may 
be  shown  by  parol  evidence  that  in  the  transaction  between  the  creditor 
and  his  debtors  according  to  truth  and  for  the  purposes  of  equity  one 
of  the  debtors  was  surety  for  the  other :  and  then  the  creditor  is  within 
the  rule  by  which,  if  he  gives  time  to  the  principal  debtor,  the  surety  is 
discharged. 
Shbs,  J.,  concurred*  Bule  abeolute. 
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Highway,-- Obtiructian.'^Indietmeni,'^C<>8U.-^A  A5WAj  e.  50,  m.  6, 27.-25  is  26 

Vict.  c.  61,  88.  17,  20. 

The  lownsbip  of  W.  wm  ineliid«d  in  a  highway  district  fonned  under  stftt.  25  A  26  Viot  e. 
61.  The  Highway  Board  indieted  B.  for  an  obstnietion  eansed  by  him  in  a  street  in  W.  B. 
baring  removed  the  indietment  by  certiorari  was  upon  the  trial  foand  gnilty,  and  paid  the 
taxed  eoits.  There  were  extra  costs  which  the  Highway  Board  charged  on  the  township  of  W. 
under  eect,  20.  Held,  that  the  costs  of  the  indictment,  inoloding  the  extra  oosts,  were  expenses 
of  repairing  and  keeping  in  repair  the  highway  which  the  snrreyor  of  the  highways  would 
bare  been  justified  in  incurring  under  stat.  5  ik  6  W.  4,  c.  50,  sa.  6,  27,  and  which,  therefore, 
the  Highway  Board,  who  are  placed  in  the  same  position  as  the  surveyor  by  stat  25  A  26 
Viet.  e.  61,  s.  17,  had  properly  charged  on  the  township  of  W. ;  and,  per  Oockbum,  0.  J«,  and 
Crompton,  J.,  if  not,  they  were  expenses  '^in  relation  to  sueh  highways"  within  stat.  25  A  S6 
Viot  e.  61,  s.  20. 

Oh  appeal  agunst  the  allowance  of  a  sum  charged  by  the  Mspondents 


678  REOINA  o.  HEATH.    T.  T.  1865. 

to  the  township  of  Weaverham,  in  the  county  of  Chester,  in  the  general 
statement  of  expenditure  on  aooonnt  of  the  highways  in  the  district  of 
West  Bddisburj,  in  that  county,  for  the  year  ending  25th  March,  186i, 
the  Quarter  Sessions  ordered  that  the  sum  should  be  allowed  subject  to 
the  opinion  of  this  Court  on  a  special  case. 

The  appellants  are  inhabitants  of  and  contributing  to  the  maintenance 
of  the  highways  in  the  township  of  Weaverham,  and  the  respondents 
are  the  Highway  Board  of  West  Eddisbury,  in  the  county  of  Chester. 

The  township  of  Weaverham  maintains  its  own  poor,  and  overBcers 
of  the  poor  are  appointed  for  it.  The  township  has  always  repaired  sll 
the  highways  within  it,  except  such  of  them  as  are  within  certain  hsm- 
lets  which  previously  and  down  to  the  making  of  the  order  of  Sessions 
*5791  ^^'^  mentioned  from  time  immemorial  severally  ^repaired  the 
^  highways  within  the  same  hamlets  respectively. 

By  an  order  of  Quarter  Sessions  made  in  March,  1868,  the  highwty 
district  of  West  Eddisbury  was  constituted,  and  the  township  of  Weaver- 
ham  is  mentioned  in  that  order  as  one  of  the  places  included  in  the 
highway  district  Since  the  making  of  that  order  a  waywarden  his 
been  elected  for  the  township  of  Weavorham :  no  surveyors  of  highways 
have  been  appointed,  nor  any  highway-rates  made  either  for  the  town- 
ship or  for  any  of  the  hamlets,  and  the  expense  of  repairing  all  the 
highways  has  been  paid  by  the  overseers  of  the  poor  out  of  the  poor- 
rates  made  for*  the  township. 

The  appellants  objected  to  the  allowance  of  a  sum  of  602.,  charged  to 
the  township  of  Weaverham  by  the  respondents  in  their  **  General 
statement  of  receipts  and  expenditure,  on  account  of  the  highways  of 
each  parish,  township,  ftc,  in  the  district  of  West  Eddisbury,"  nnder 
iiie  heading  of  *^  other  payments." 

This  sum  of  602.  was  for  a  portion  of  the  costs  of  indicting  and  prose- 
cuting one  T.  Burrows  for  a  nuisance  in  encroaching  upon  a  certain 
street  or  highway  in  the  township  of  Weaverham. 

In  the  month  of  February,  1868,  T.  Burrows,  being  possessed  of 
some  cottages  fronting  to  the  street  or  highway,  pulled  the  same  down, 
and  in  lieu  thereof  erected  and  built  some  new  houses  on  the  site  of  the 
cottages  and  on  a  paved  footway  in  front  thereof,  which  footway  was 
found  by  the  jury  to  have  been  used  by  the  public  as  a  footpath,  and 
formed  part  of  the  street  or  public  highway.  The  erection  of  the 
houses  on  this  portion  of  the  public  highway  constituted  the  nuisance 
*fiRffl  ^^'  ^hicn  Burrows  was  indicted,  but  no  part  of  the  ^erection  was 
•I  within  fifteen  feet  of  the  centre  of  the  highway. 

The  indictment  was  preferred  by  order  of  the  respondents  at  the 
Quarter  Sessions  in  July,  1863,  and  was  removed  into  this  Court  by 
certiorari  at  the  instance  of  the  defendant,  and  on  the  trial  at  the 
Spring  Assises,  1864,  resulted  in  a  verdict  of  guilty  against  the  defend- 
.ant,  who  thereupon  became  liable  to  pay  to  the  prosecutor  his  cosu 
incurred  subsequent  to  the  removal  of  the  indictment.  The  costs  of  the 
prosecution  were  taxed,  and  the  amount  of  the  taxed  costs  paid  by  the 
defendant,  and  the  602.  soaght  to  be  charged  against  the  township  of 
Weaverham  were  part  of  the  costs  beyond  those  allowed  upon  taxation, 
but  which  were  incurred  by  the  prosecutors  in  instituting  and  carrying 
on  the  prosecution. 

The  inhabitants  contributing  to  the  maintenance  of  the  highways  in 
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the  tewnship  of  Weaverham  did- not  either  in  vestry  assembled  or  in  any 
other  manner  aothorise,  order  or  direct  the  indictment  or  any  of  the 
proceedings  in  respect  of  which  the  sum  of  60{.  or  any  part  thereof  was 
inoarred,  bat  the  respondents  acted  in  the  matter  upon  the  information 
and  at  the  instance  of  the  waywarden  of  the  township. 

The  encroachment  on  the  footway  was  taken  down  and  removed  by 
the  defendant  at  his  own  expense  immediately  after  the  verdict  on  the 
trial  of  the  indictment  against  him. 

The  opinion  of  the  Court  was  requested  whether  the  sum  of  60{.  was 
legally  charged  by  the  respondents  to  the  township  of  Weaverham, 
eiSier  for  "  maintaining  and  keeping  in  repair  the  highways  thereof/'  or 
in  respect  of  the  ''  other  expenses  in  relation  to  such  highways"  as  men* 
tioned  in  the  statute. 

•Stet.  25  ft  26  Vict.  c.  61,  s.  20,  enacts :  ''  The  salaries  of  ^^^^^ 
the  officers  appointed  for  each  district,  and  any  other  expenses  '- 
incurred  by  any  Highway  Board  for  the  common  use  or  benefit  of  the 
several  parishes  within  such  district,  shall  be  annually  charged  to  a  dis- 
trict fund,  to  be  contributed  by  and  charged  upon  the  several  parishes 
within  such  district  in  proportion  to  the  average  of  the  expenditure 
incurred  during  the  three  4ast  preceding  years  in  such  parishes  respec- 
tively in  maintaining  and  keeping  in  repair  the  highways  thereof;  but 
the  expenses  of  maintaining  and  Keeping  in  repair  the  highways  of  each 
parish  within  the  district,  and  all  other  expenses  in  relation  to  such  high- 
ways, except  such  expenses  as  are  in  this  act  authorized  to  be  charged 
to  the  district  fund,  shall  be  a  separate  charge  on  each  parish." 

irintyre^  in  support  of  the  order  of  Sessions. — ^First.  The  extra 
costs  of  this  indictment  are  to  be  paid  out  of  the  highway-rate  as  an 
expense  of  repairing  and  keeping  in  repair  the  highways,  which  was  a 
duty  of  the  surveyor  of  highways  appointed  under  stat.  5  ft  6  W.  4,  c. 
50,  s.  6 ;  and  by  stat.  25  ft  26  Vict.  c.  61,  s.  17,  the  Highway  Board 
constituted  under  that  Act  shall  "  perform  the  same  duties,  have  the 
same  powers,  and  be  liable  to  the  same  legal  proceedings"  as  the  parish 
surveyor.  [He  referred  to  the  interpretation  clause,  sect  5,  of  stat.  5 
ft  6  W.  4,  c.  50.]  By  sect.  20  of  stat.  5  ft  6  W.  4,  c.  50,  the  surveyor 
is  liable  to  a  penalty  for  neglect  of  duty,  and  he  could  not  perform  his 
duty  of  keeping  the  highway  in  repair  without  removing  an  obstruction 
in  it.  Under  sect.  67  of  the  same  Act  the  surveyor  is  empowered  to  do 
certain  acts  which  he  shall  deem  necessary  on  lands  adjoining  or  lying 
near  to  any  highway,  upon  paying  the  owner  or  occupier  compensation, 
*which  power  is  continued  by  The  Nuisances  Removal  Act  for  r^coo 
EngUnd,  1855,  18  ft  19  Vict.  c.  121,  s.  21 ;  and  that  compensa-  ^  ^^^ 
tion  must  come  out  of  the  highway-rate.  By  sect.  69  of  stat.  5  ft  6 
W.  4,  c.  50,  if  any  person  shall  encroach  by  making  any  building, 
hedge,  ditch,  or  other  fence  on  any  carriageway  or  cartway  within  the 
distance  of  fifteen  feet  from  the  centre  thereof,  every  person  so  offend- 
ing shall  forfeit,  on  conviction,  a  sum  not  exceeding  40«. ;  and  the  sur- 
veyor shall  cause  such  building,  hedge,  ditch,  or  fence  to  be  taken  down 
or  filled  up  at  the  expense  of  the  person  to  whom  it  shall  belong.  It 
may  be  said  that,  this  obstruction  not  being  within  fifteen  feet  from  the 
centre  of  the  road,  it  would  not  be  the  duty  of  the  surveyor  under  sect. 
69  to  remove  it;  but  that  section  imposes  on  him  a  summary  duty  with 
respect  to  a  particular  class  of  obstructions  the  immediate  removal  of 
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which  is  required  by  pablic  convenience ;  as  to  others,  bj  virtae  of  his 
duty  to  repair  the  highways  under  sect  6,  he  is  to  take  the  method  of 
remoTal  prescribed  by  law,  which,  in  the  present  instance,  is  indictment. 
[Blackburn,  J. — Would  not  that  construction  extend  the  sense  of  the 
words  of  sect.  6,  and  give  a  wide  discretion  to  the  surveyor  to  enter  into 
litigation  ?]  Under  stat.  5  &  6  W.  4,  c.  50,  s.  44,  it  was  a  question  for 
the  inhabitants  in  vestry,  and  for  the  special  Sessions  on  the  allowance 
of  his  accounts,  whether  there  had  been  a  proper  exercise  of  his  duty. 
And  under  stat.  25  &  26  Vict.  c.  61,  s.  26,  there  is  an  appeal  against 
the  accounts  of  the  Highway  Board  to  the  Quarter  Sessions. 

Secondly.  This  is,  at  all  events,  an  expense  within  stat.  25  &  26  Yict 
c.  61,  s.  20,  by  which  '^  the  expenses  of  maintaining  and  keeping  in 
repair  the  highways  of  each  parish  within  the  district,  and  all  other 
*5831  ^^P®^^^  *^^  relation  to  such  highways,"  shall  be  a  separate 
-1  charge  on  each  parish.  The  inhabitants  would  be  liable  to  an 
indictment  if  they  allowed  an  obstruction  in  the  highway  to  remain. 
[He  was  then  stopped.] 

Heathj  contri. — ^First.  The  surveyor  of  highways  under  stat.  5  & 
6  W.  4,  c.  50,  could  not  include  the  costs  of  an  indictment  for  a 
nuisance  on  a  highway  in  a  rate  made  and  levied  by  him  under  sect.  27. 
His  statutory  powers  and  duties  in  relation  to  highways  are  laid  down  in 
detail.  By  sect.  6  he  *^  shall  repair  and  keep  in  repair  the  several  high- 
ways in  the  said  parish  for  whicn  he  is  appointed,  and  which  are  now  or 
hereafter  may  become  liable  to  be  repaired  by  the  said  parish."  By 
sect.  24  he  shall,  ^^  with  the  consent  of  the  inhabitants  of  any  parish  in 
vestry  assembled,  or  by  the  direction  of  the  justices  at  a  special  Sessions  for 
the  highways,"  cause  direction  posts,  &c.,  to  be  erected ;  and  he  is  to  be 
reimbursed  the  expenses  out  of  the  moneys  received  by  him  pursuant  to 
the  Act.  Sect.  26,  which  is  the  first  section  referring  to  obstructions, 
requires  him  to  cause  them  to  be  removed  ^^  within  twenty-four  hours 
after  notice  thereof  from  any  justice  of  the  peace."  [He  also  referred 
to  sects.  63-67.]  Sect.  69  gives  a  further  power  to  the  surveyor  to  re- 
move obstructions  within  fifteen  feet  from  the  centre  of  the  road,  which 
power  is  to  be  exercised  in  a  prescribed  manner.  The  power  expressly 
given  in  this  and  sect.  26  excludes  any  other  power.  [Crompton,  J.— 
Those  sections  are  cumulative.]  Sect.  78  empowers  the  surveyor  to  ob- 
tain an  order  from  a  justice  tot  the  removal  of  any  timber,  stone,  Ac, 
laid  upon  the  highway  so  as  to  be  a  nuisance :  under  that  section  the 
erection  of  the  houses  on  the  highway  might  have  been  prevented  by  dne 
*5841  ^'^'S^'^^®  ^^  ^^  Board.  By  sect.  *95,  if  a  highway  is  out  of  re- 
^  pair  and  the  obligation  of  the  parish  to  repair  it  is  denied,  the 
justices  are  to  direct  an  indictment  to  be  preferred ;  and  in  that  case  the 
costs  of  the  prosecution  may  be  ordered  to  be  paid  out  of  the  highway- 
rate.  But  there  is  no  express  power  given  to  the  surveyor  to  indict 
persons  for  a  nuisance  to  the  highway.  By  sect.  Ill  if  the  inhabitants 
agree  at  a  vestry  to  defend  an  indictment  against  the  parish,  or  to  appeal 
against  an  order  made  by  a  justice  of  the  peace  in  the  execution  of  any 
of  the  powers  given  by  the  Act,  or  to  defend  an  appeal,  the  surveyor  is 
allowed  to  charge  in  his  account  the  expenses  of  defending  the  proseen- 
tion,  or  prosecuting  or  defending  the  appeal  after  the  same  have  been 
agreed  to  by  the  inhabitants  at  a  vestry  or  public  meeting,  or  allowed  br 
two  justices.    This  enactment  is  substituted  for  sect.  6d  of  stat.  18  G. 
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8,  c.  78y  by  which  the  ezpenses  of  an  indictment  for  a  nuisance  upon  a 
highway  prosecuted  by  agreement  of  the  inhabitants  in  vestry  were  to  be 
paid  out  of  the  rates.  [Blackburn,  J.— The  repeal  of  sect.  65  of  stat« 
13  G.  8,  c.  78,  shows  that  the  Legislature  thought  that  an  indictment 
for  a  nuisance  on  a  highway  might  be  prosecuted  without  the  sanction 
of  the  inhabitants.]  it  should  rather  be  inferred  that  the  Legislature 
did  not  think  it  fit  that  the  surveyor  should  have  that  power  even  with 
the  sanction  of  the  inhabitants. 

Secondly.  Stat.  25  ft  26  Vict.  c.  61,  is,  by  sect.  42  (1),  to  be  con- 
strued as  one  with  stat.  5  ft  6  W.  4,  c.  50,  which,  by  sect.  4,  is  distin- 
guished as  ^^  the  principal  Act."  And  the  Highway  Board  constituted 
under  stat.  25  ft  26  Vict.  c.  61,  have,  by  sect.  17,  ^nly  the  powers  of 
the  surveyor  of  highways  under  the  principal  Act.  By  sect.  10,  a  way- 
warden shall  be  elected  in  every  parish  within  the  district.  By  sect.  11 
all  the  powers,  ftc,  *(ezcept  that  of  making,  assessing,  and  levy-  r^eoc 
ing  highway-rates\  vested  in  or  attached  to  the  parish  surveyor,  ^ 
*^  shall  vest  in  and  attach  to  the  highway  Board."  [He  also  referred  to 
sect.  43  (3).]  Sects.  18  and  19  are  analogous  to  sects.  94  and  95  of 
stat.  5  ft  6  W .  4,  c.  50.  Sect.  20  does  not  extend  the  power  of  the 
Highway  Board  to  incur  ezpenses ;  but  only  apportions  the  expenses 
lawfully  incurred  by  the  EHghway  Board  between  the  district  fund  and 
the  individual  parishes.  [He  also  referred  to  sects.  21,  28.]  [Cook- 
burn,  G.  J. — if  the  surveyor  is  entitled  to  charge  the  expense  of  re- 
moving a  nuisance  by  manual  or  mechanical  labour,  why  is  he  not 
entitled  to  charge  the  expense  of  doing  it  by  legal  proceedings  ?]  The 
former  power  is  necessarily  incident  to  his  office.  [Cookburn,  C.  J.—* 
Litigation  leads  to  the  same  end.]  In  Rex  v.  Fowler,  1  A.  ft  E.  836 
(£.  G.  L.  B.  vol.  28),  where  the  expenses  incurred  by  surveyors  in  de- 
fending an  appeal  to  the  Quarter  Sessions  against  the  appointment  of 
one  of  them  as  surveyor  for  a  previous  year,  and  of  opposing  a  rule  for 
a  certiorari  to  remove  into  this  Gourt  their  accounts  as  surveyors  for  a 
previous  year,  had  been  allowed  by  a  special  Sessions  under  stat.  18  G. 
3,  e.  78,  s.  48,  this  Gourt  held  that  by  sect.  81  the  order  of  allowance 
could  not  be  removed  by  certiorari.  But  the  allowance  of  those  ex^ 
penses  falls  within  the  principle  that  bodies  corporate  or  quasi  corporate 
may,  out  of  funds  under  their  control,  defray  expenses  essential  to  their 
existence  and  the  execution  of  their  functions  or  statutory  duties :  Rex 
V.  The  Inhabitonts  of  Essex,  4  T.  R.  591,  The  Attorney-General  v.  The 
Mayor  of  Norwich,  2  My.  ft  G.  406,  Reg.  v.  The  Town  Gouncil  of  Lich- 
field, 4  Q.  B.  893  (E.  G.  L.  R.  vol.  45).  In  Reg.  v.  Marris,  28  L.  T. 
266,  it  was  held  by  this  *Gourt  that  a  general  district-rate  made  r^eoa 
by  a  local  Board  of  Health  under  The  Public  Health  Act  was  ^  ^^ 
applicable  to  the  expenses  of  Ghancery  proceedings  in  consequence  of  a 
bill  filed  against  the  Board  for  an  injunction  to  restrain  them  from 
diverting  water  flowing  through  the  drains  into  a  canal,  and  also  from 
polluting  the  water  of  the  canal  by  discharging  the  contents  of  the  main 
sewer  into  it ;  but  not  applicable  to  the  expenses  of  a  quo  warranto  in- 
formation pending  to  try  the  legality  of  the  election  of  four  members  of 
the  Board,  nor  to  the  expenses  of  opposition  to  a  bill  before  Parliament 
promoted  by  a  gas  Gompanv  supplying  the  town  with  gas,  which  bill  was 
passed  into  law,  and  from  the  opposition  to  which,  not  sanctioned  by  the 
ratepayers,  it  did  not  appear  that  any  benefit  was  derived  or  suggested : 
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and  the  rate  was  quashed.  [Cockburn,  C.  J. — Each  case  turns  on  the 
provisions  of  its  own  Act  of  JParliament.]  [He  also  cited  Reg.  v.  Stew- 
art, 12  A.  &  £.  773  (E.  G.  L.  B.  vol.  64)«]  The  allowance  of  the  ac- 
counts hy  the  Sessions  is  a  judicial  act :  Beg.  v.  Saunders,  8  £•  &  B. 
768,  778  (E.  C;  L.  R.  vol.  77),  per  Crompton,  J. :  therefore,  the  Court 
will  quash  an  illegal  allowance.  In  Townsend,  appt..  Read,  respt,  10 
C.  B.  N.  S.  808,  817  (E.  C.  L.  R.  vol.  100),  the  legal  proceedings,  the 
expenses  of  which  the  surveyor  was  held  entitled  to  charee  under  sect. 
Ill  of  Stat.  5  &  6  W.  4,  c.  50,  had  been  sanctioned  by  the  inhabitants 
at  a  vestry  meeting,  and  the  accounts  also  had  been  approved  by  them. 
CocEBURN,  C.  J. — Mr.  Heath  has  entered  into  the  general  statutory 
law  relating  to  highways ;  but  the  point  before  us  is  a  very  limited  one, 
viz.,  whether,  when  a  Highway  Board  have  instituted  a  prosecution 
*5871  ^S^^^*^^  ^  person  for  an  obstruction  on  a  public  highway,  they 

-'  *can  charge  the  expenses,  in  the  present  case  the  extra  costs,  of 
the  prosecution  upon  the  parish  in  which  the  highway  is  situated  and  on 
which  the  obstruction  existed.  By  stat.  25  &  26  Vict.  c.  61,  a.  17,  the 
highway  Board  constituted  under  that  Act  are  placed  in  the  position  of 
the  surveyor  of  highways  under  stat.  5  &  6  W.  4,  c.  50 ;  but  it  does  not 
follow  that  they  may  not  have  extended  to  them  larger  powers  for  rabing 
money  to  defray  expenses  than  the  surveyor  of  highways  had.  If  this 
had  been  the  case  of  a  prosecution  by  the  surveyor  under  the  former  Act 
for  removing  an  obstruction  on  a  highway  I  should  have  been  disposed 
to  hold  that  he  had  power  to  include  the  expenses  of  it  in  a  highway- 
rate  ;  for  by  sect.  27  he  was  directed  to  make  a  rate  in  order  to  raise 
money  for  carrying  the  several  purposes  of  that  Act  into  execution. 
The  main  purpose  of  the  Act  was  to  repair  the  highways  and  keep  them 
in  a  proper  condition ;  but  the  existence  of  an  obstruction  on  a  highway 
amounting  to  a  nuisance  is  inconsistent  with  that  condition.  And  there- 
fore, according  to  a  wise  and  liberal  construction  of  the  Act  the  expenses 
of  such  a  prosecution  might  have  been  fairly  and  legitimately  included 
in  the  highway-rate. 

The  terms  of  sect.  20  of  stat.  25  k  26  Vict.  c.  61,  are  however  larger 
than  those  of  sect.  27  of  stat.  5  &  6  W.  4,  c.  50 ;  and,  while  it  gives 
the  Highway  Board  power  to  charge  upon  the  district  fund  expenses 
incurred  by  them  for  the  common  use  or  benefit  of  the  parishes 
within  the  district,  goes  on  to  direct  that  the  expenses  of  maintaining 
and  keeping  in  repair  the  highways  of  each  parish  within  the  district, 
*'  and  all  other  expenses  in  relation  to  such  highways,"  except  those 
thrown  on  the  district  fund  in  the  early  part  of  the  section,  shall 
*5RR1  *be  a  separate  charge  on  each  parish.   The  whole  question  under 

-'  the  later  enactment  is,  whether  the  expense  incurred  in  the  re- 
moval of  a  nuisance  obstructing  the  highway  is  an  expense  in  relation 
to  the  highways  ?  It  clearly  is.  I  asked  the  question  whether  a  sur- 
veyor or  highway  Board  removing  an  obstruction  by  manual  or  me- 
chanical labour  would  not  be  entitled  to  charge  the  expenses  of  removal 
on  the  rates  ?  Mr.  Heath  could  not  answer  that  question  in  the  nega- 
tive, but  sought  to  make  a  distinction  between  that  case  and  the  removal 
by  proceeding  at  law.  I  would  uphold  the  officer  who  has  recourse  to 
the  process  of  law  in  preference  to  proceeding  by  force.  And  I  have 
no  doubt  that  the  proper  costs  of  a  proceeding  at  law  for  the  removal 
of  an  obstruction  on  a  highway  is  an  expense  relating  to  the  highways,. 
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and  therefore,  within  sect.  20.  The  reason  of  the  thing  shows  that  the 
L^slature  most  hare  intended  that  the  Courts  should  put  that  con« 
stmcticm  on  the  section.  If  there  is  an  obstruction  on  a  highway  inter- 
fering with  the  use  of  it  by  the  public,  the  duty  of  the  Highway  Board 
is  to  take  the  necessary  steps  to  remove  it ;  but  it  is  not  to  be  expected 
that  the  individual  members  of  the  Board  should  put  their  hands  into 
their  pockets  to  pay  the  expenses  of  the  prosecution  if  it  fails,  or  the 
extra  costs  which  may  be  incurred  if  it  succeeds.  They  ought  properly 
to  fall  upon  the  parish  which  by  the  prosecution  has  got  rid  of  an  ob- 
struction the  continuance  of  which  would  have  exposed  the  parish  to  an 
indictment  for  a  nuisance. 

Gbompton,  J. — Mr.  UTIntyre  rested  bis  case  on  short  and  simple 
propositions.  The  Highway  Board  are  bound  to  maintain  the  high- 
ways in  good  repair;  it  is  impossible  *to  do  that  without  re-  r^eoo 
moving  obstructions ;  and  in  many  Cases  obstructions  cannot  be  '- 
removed  without  having  recourse  to  law.  And  he  said  that  the  costs  of 
such  legal  proceedings  are  expenses  which  may  be  charged  upon  the  parish 
under  stats.  5  ft  6  W .  4,  c.  50,  and  25  ft  26  Vict.  c.  61.  I  have  not 
heard  anything  to  meet  that  argument,  and  I  think  his  propositionlB  are 
correct.  There  is  no  difficulty  in  carrying  out  the  provisions  of  those 
Acts.  As  to  the  suggestion  that  there  may  be  wasteful  or  improper 
l^al  proceedings,  the  Highway  Board,  under  stat.  25  ft  26  Vict.  c.  61, 
consists  of  representatives  of  the  several  parishes  within  the  district, 
and  a  discretion  may  well  be  given  to  them  even  more  largely  than  it 
was  given  to  the  parish  surveyor  by  stat.  5  ft  6  W.  4,  c.  50.  And 
whether  the  expense  of  a  leeal  proceeding  was  duly  incurred  does  not 
depend  upon  its  success.  The  Sessions  would  be  justified  in  disallowing 
the  costs  of  a  prosecution,  though  successful,  if  they  thought  it  was  not 
instituted  for  the  benefit  of  the  parish  or  the  public. 

Supposing  stat.  5  ft  6  W.  4,  c.  50,  did  not  include  such  an  expense  as 
that  in  question,  though  I  think  it  does,  it  is  clearly  an  expense  in  rela- 
tion to  the  highways  within  stat.  25  ft  26  Vict.  c.  61,  s.  20.  It  does 
not  follow  that,  because  sect.  17  of  the  later  statute  declares  that  the 
Highway  Board  shall  have  the  same  powers  as  the  parish  surveyor,  the 
powers  given  to  the  Highway  Board  by  other  sections  are  not  larger. 

Blackburn,  J. — Stat.  5  ft  6  W.  4,  c.  50,  imposed  on  the  parish  sur- 
veyor the  duty  to  repair  and  keep  in  repair  the  highways  within  it,  and 
for  that  purpose  it  may  be  necessary  to  institute  a  prosecution  against 
some  person  *who,  by  erecting  an  obstruction  on  a  highway,  pre-  t^icqa 
vents  it  from  being  kept  in  repair.  And  if  the  prosecution  was  ^ 
properly  instituted,  the  costs  would  be  one  of  the  expenses  of  carrying, 
out  the  purposes  of  the  Act.  If  it  was  wastefnlly  or  improperly  insti- 
tuted, the  Sessions  would  disallow  the  costs.  Stat.  5  ft  6  W.  4,  c.  50, 
s.  27,  gave  the  surveyor  power  to  make  and  levy  a  rate  in  order  to  raise 
money  for  carrying,  the  several  purposes  of  the  Act  into  execution;  and 
one  of  those  purposes  is  the  repair  of  the  highways  and  incidentally 
any  prosecution  necessary  for  that  object.  By  stat.  25  ft  26  Vict.  c. 
61,  s.  20,  the  Highway  Board  are  to  charge  upon  each  parish  the  ex^ 
penses  of  maintaining  and  keeping  in  repair  the  highways  thereof  *^  and 
all  other  expenses  in  relation  to  such  highways."  The  only  expenses 
relating  to  highways  are  expenses  for  carrying  the  purposes  of  the  Act 
into  execution ;   and  therefore  I  do  not  think  that  that  section  of  the 
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later  Act  extends  the  power  which  existed  under  the  former  Act ;  but 
certainly  the  words  relied  upon  do  not  diminish  that  power. 

Sheb,  J.,  concurred.  Order  of  Sessions  confirmed. 


,^»Q%.  CHARTER,  Appellant,  The  Overseers  of  the  Township 
^^^-1  of  SALFORD,  Respondents.    June  8. 

Poor^raie. — 43  EL  e.  2,9.  1. — CfUton^miU  not  worked,— Machinery, 

In  MftMb,  1868|  the  appftlkat,  owner  of  a  sUk-mill,  fmro  up  Vasiaoft  with  tho  {ato&lion 
of  noTor  reinming  it,  and  the  mill  had  not  ■ince  been  worked,  bat  with  the  maebiaeiy  and 
other  artidee  and  thingf  in  it  had  been  advertifled  for  fale.  All  the  oontenti  of  the  mill  wef« 
eaiential  articles  and  thlDgs  for  a  tenant  to  have  in  working  it  for  the  mannihetnre  of  silk. 
The  maohineryi  some  of  which  was  afized  to  the  toora  and  eeilings,  wers  in  the  natai«  of  tea- 
ant's  txtnrei.  A  man  oeeaslonally  went  to  the  mill  to  protect  the  propertj  against  treapaaa 
or  depredation.  Held,  that  the  appellant  was  rateable  for  the  mill,  bnt  only  upon  ita  anaaai 
Talne  as  a  waxehonse  for  the  maohineiy,  artioles  and  things  in  it. 

Thb  appellant  was  rated  to  a  rate  made  on  the  1st  April,  1864,  for 
the  relief  of  the  poor  of  the  township  of  Salford,  as  owner  and  oocapier 
of  a  ^^  connting-house,  silk  mill,  and  steam-engine,"  gross  estimated 
rental  640{.,"  ^*  rateable  value  5312."  He  appealed  against  the  rate, 
and  the  following  special  case  was  stated  under  stat.  12  &  18  Vict.  c. 
45,  s.  11. 

The  appellant,  for  many  years  prior  to  March,  1868,  carried  on  the 
business  of  a  silk  manufacturer  at  the  Irwell  silk  mill,  in  Stanley  Street, 
in  Salford,  being  the  mill  and  premises  mentioned  in  the  rate,  and  of 
which  he  was  at  the  time  of  making  the  rate  the  owner  and,  so  far  as 
after  stated,  the  occupier. 

In  March,  1868,  the  appellant  finally  gave  up  business  with  the  in- 
tention of  never  again  resuming  it,  and  from  that  time  to  the  present 
the  mill  had  not  been  worked.  The  mill,  with  the  machinery  and  other 
articles  and  things,  after  mentioned  or  referred  to,  had  by  the  appellant 
been  repeatedly  advertised  for  sale  in  the  Macclesfield  and  other  papers 
published  and  circulating  in  the  neighbouring  towns  in  Cheshire,  Derby- 
^.Qon  shire  and  *  Warwickshire.  The  premises  consist  of  two  mills, 
J  one  called  the  fire  proof  mill  five  stories  in  height,  and  the  other 
called  the  new  mill  three  stories  in  height,  both  of  which  were  used  for 
throwing  and  manufacturing  silk,  and  of  a  building  three  stories  in 
height  adjoining  and  forming  part  of  the  mill,  and  UMd  as  a  lodge  and 
joiners  and  mecnanics  shops. 

Whilst  the  appellant  carried  on  business  on  those  premises  a  portion 
of  one  of  the  rooms  of  the  fire  proof  mill  was  used  as  a  warehouse  for 
storing  thrown  silk,  but  at  the  time  of  his  discontinuing  the  business  the 
silk  was  removed  therefrom,  and  at  the  time  of  the  making  of  the  rata 
that  portion  of  the  room  had  therein  some  loose  counters,  drawers, 
boxes,  reels,  beams,  scales,  weights,  shelves,  desks,  and  other  articles 
and  things  which,  or  others  of  a  like  nature,  would  be  necessary  arti- 
cles and  things  for  any  tenant  to  possess  who  might  take  the  premises 
for  the  purpose  of  carrying  on  therein  the  silk  throwing  and  mannfao- 
turing  business* 

At  the  end  of  the  yard  between  the  two  mills  is  the  boiler  honsci 
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boilera  tkerein  neoeatary  for  m  fifty  hone  power  steam-engine,  which 
engine  is  in  the  basement  story  of  the  fire  proof  mill.  The  shafting  in 
both  mills  is  fixed  to  the  walls  and  ceilings  in  the  usnal  way.  In 
the  joiners  and  mechanics  shops  were  contained  at  the  time  of  making 
the  rate  a  bench  fixed  to  the  wall,  with  a  lathe  upon  it,  a  grindstone 
fixed  to  the  floor,  and  a  variety  of  loose  tools,  articles  and  things. 

The  machinery  in  the  fire  proof  mill  consists  of  machinery  for  elean- 
ing,  doubling,  winding,  reeling  and  spinnins  silk,  driven  from  the  shaft- 
ins,  and  as  to  the  larger  portion  thereof  affixed  to  the  floors,  walls  and 
ccmngs  to  steady  them  when  working,  and  as  to  the  *other  por-  rmMo 
tion  thereof  not  affixed  to  the  building.  The  machinery  in  the  ^ 
new  mill  consists  of  winding  machines  and  looms,  which  looms,  and 
some  of  the  winding  machines,  are  driven  and  affixed  as  above  men- 
tioned ;  but  several  of  the  winding  machines  and  certain  warping  mills 
are  not  so  driven  nor  affixed  to  the  building  in  anv  way.  The  machines 
both  in  the  fire  proof  and  new  mill  which  are  affixed  to  the  fioors  and 
ceilings  of  the  rooms  in  which  they  stand,  would,  if  they  were  the  pro- 
perty of  a  tenant,  be  tenant's  fixtures.  There  are  also  in  both  mills 
steam  pipes  for  heating  the  mills,  and  the  necessary  gas  pipes  and 
burners  for  lighting  the  same,  and  a  variety  of  loose  machines  and  parts 
of  machines,  and  several  loose  skips,  boxes,  reels,  stools,  forms,  tables, 
stretchers,  and  other  loose  articles  and  things. 

The  whole  of  the  contents  of  the  mills  and  buildings  before  men- 
tioned, or  others  of  the  like  or  a  similar  character,  are  essential  articles 
and  things  for  a  tenant  to  have  in  working  the  mills  and  premises  for 
the  manufacture  of  silk. 

A  man  occasionally  went  to  the  mill  and  premises  to  protect  the  pro- 
perty and  guard  against  trespass  or  depredation. 

It  was  alleged  by  the  respondents,  and  admitted  by  the  appellant, 
that  the  valuation  upon  which  the  rate  appealed  against  was  based  did 
not  include  the  value  of  the  machinery,  articles  and  things  before  men- 
tioned as  necessary  for  a  tenant  to  possess  who  might  take  the  premises 
for  the  purpose  of  carrving  on  therein  the  silk  throwing  and  manufac- 
turing business ;  but  the  appellant  contended  that  the  last-mentioned 
machinery,  articles  and  things  ou^ht  to  have  been  included  in  such  val- 
uation and  the  assessment  based  thereon. 

*The  question  for  the  opinion  of  the  Court  was,  Whether  upon  ^41504 
the  above  facts  the  appellant  was  liable  to  be  rated  to  the  poor-  *- 
rate  in  reepect  of  the  mill  and  premises. 

If  the  Court  should  be  of  opinion  that  the  appellant  was  liable  to  be 
rated  to  the  poor-rate  in  respect  of  the  mill  and  premises  as  if  the  same 
were  in  complete  working  order  and  condition,  and  fully  and  benefi- 
cially occupied  by  the  appellant  as  such,  then  the  rate  was  to  be  con- 
firmed. !Ekit  if  the  Court  should  be  of  opinion  that  the  mill  and  pre- 
mises ought  to  be  rated  as  a  warehouse  occupied  for  the  storage  only  of 
the  machinery,  articles  and  things  therein,  then  the  rate  was  to  be 
amended  bj  reducing  the  gross  estimated  rental  thereof  to  820{.,  and  the 
rateable  value  thereof  to  266{.  10s. 

Brintyrej  for  the  appellant. — ^By  stat.  43  EL  c.  2,  s.  1,  the  poor 
rate  is  to  be  on  the  occupier,  and  the  person  rated  must  be  the  occupier 
of  the  premises  in  the  distinctive  character  in  which  they  are  rated. 
[OoUridgej  for  the  respondents. — It  will  only  be  contended  that  the  ap- 
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pellant  is  liable  to  be  rated  for  the  mill  as  a  warehouse  for  the  ma> 
chinery  and  other  things  in  it,  as  was  held  in  Staley,  appt.,  The  Over- 
seers of  Castleton,  respts.,  5  B.  &  S.  605  (E.  C.  L.  R.  vol.  117).] 
There  the  occupier  gave  up  the  working  of  the  mill  on  account  of  the 
depression  of  the  cotton  trade,  but  kept  the  machinery  in  working 
order  in  the  mill  with  the  intention  of  resuming  work  when  the  cot- 
ton trade  should  rerive.  Here  the  mill  is  shut  up,  and  the  appel- 
lant does  not  intend  to  resume  the  working  of  it.  It  is  not  found 
that  the  machinery  is  kept  in  working  order.  This  is  a  case  of 
vacant  possession.  In  Rex  «.  Morgan,  2  A.  ft  E.  618,  n.  (a), 
(E.  G.  L.  R.  ToL  29),  Taunton,  J.,  said,  p.  619,  <<It  does  not 
^f^ge-i  ^follow  that  the  landlord  becomes  an  occupier  when  the  tenant 
•1  ceases  to  be  so.  The  premises  may  remain  unoccupied.  Sup- 
pose the  landlord  cannot  get  a  tenant ;  is  he  to  be  rated  ?"  [Black- 
BUBN,  J. — That  was  an  application  for  a  mandamus  to  justices  to  grant 
a  distress  warrant,  which  might  have  subjected  them  to  an  action. 
Here,  if  the  mill  was  broken  into  and  furniture  stolen  from  it,  it  would 
be  alleged  to  be  the  house  of  the  appellant.  Crohpton,  J. — An  un- 
lawful entering  into  the  mill  would  be  a  trespass  on  the  appellant's  pos- 
session. Does  not  the  appellant  occupy  the  mill  by  his  machinery?] 
Not  more  than  the  landlord  occupies  an  untenanted  house  by  the  marble 
mantelpieces  and  other  tenant's  fixtures  lefb  in  it :  here  the  machinery 
is  part  of  the  mill.  Machinery  should  be  included  in  the  valuation  if 
it  is  so  attached  to  the  building  as  to  increase  its  rateable  value ;  it 
matters  not  whether  the  machinery  is  fixed  or  movable :  Rex  v.  Hogg, 
Cald.  266 ;  1  T.  R.  721.  [Blackburn,  J. — The  locomotive  engines 
used  on  a  railway  are  not  rated,  but  the  railway  is  rated  in  respect  of  its 
being  a  place  on  which  locomotive  engines  are  run:  the  machinery  in 
the  mill  enhances  its  value  for  letting.j  The  mill  was  not  built  for  the 
purpose  of  being  used  as  a  warehouse  for  the  machinery.  [Blageburk, 
J. — The  practice  is,  though  I  have  never  understood  the  reason  of  it, 
not  to  rate  to  the  poor-rate  a  vacant  house  in  which  there  is  no  furniture. 
I  am  not  aware  that  it  is  the  practice  not  to  rate  furnished  lodgings 
when  they  are  not  let.]  It  is  not  found,  as  it  was  in  Staley,  appt., 
Overseers  of  Castleton,  respts.,  5  B.  ft  S.  505  (E.  C.  L.  R.  voL  117), 
that  the  mill  was  used  as  a  storehouse  for  the  machinery. 
^-Qgl  ^  Coleridge  {JBblker  with  him),  for  the  respondents,  was  not 
-I  called  upon. 

CocKBURK,  C.  J. — The  present  case  is  not  distinguishable  in  principle 
from  Staley,  appt..  The  Overseers  of  Castleton,  respts.,  5  B.  ft  S.  605 
(E.  C.  L.  B.  vol.  117).  If  there  was  in  that  case  a  beneficial  occupation 
of  the  mill  for  the  purpose  of  warehousing  the  machinery  for  working 
the  mill,  there  is  the  same  in  the  present.  The  only  difierence  is  that 
there  the  owner  intended  to  resume  the  working  of  the  mill  when  cir- 
cumstances should  render  it  expedient  to  do  so :  here  the  owner  did  not 
intend  to  resume  the  working  of  the  mill  as  owner,  but  was  waiting 
either  to  let  the  premises  or  sell  them  as  soon  as  a  tenant  or  a  purchaser 
could  be  found.  It  is  expedient  to  adhere  to  a  decision  given  especially 
•upon  a  question  of  rating. 

Crompton,  J. — There  is  no  substantial  difference  between  the  present 
ease  and  Staley,  appt.,  The  Overseers  of  Castleton,  respts.,  5  B.  &  S. 
505  (E.  G.  L.  R.  vol.  117),  in  which  it  was  held  that  the  occupation  of 
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a  cotton  mill  under  similar  circumstances  was  beneficial.  I  agree  that 
when  premises  are  practically  Qntenantable  there  is  no  beneficial  occupa- 
tion, and  therefore  they  are  not  rateable.  But  I  should  not  agree  that 
they  were  not  rateable  if  the  owner  did  not  choose  to  let  them  except  at 
an  unusual  rent  which  no  person  would  pay,  and  the  property  conse- 
quently remained  untenanted,  for  the  parish  is  not  on  that  account  to 
lose  the  rate  upon  it.  It  is  found  that  the  appellant  in  the  present  case 
got  some  benefit  from  the  machinery  being  warehoused  in  the  building, 
and  if  he  had  not  kept  it  there  he  must  *haYe  incurred  the  ex-  r^eo^ 
penae  of  keeping  it  in  some  other  building.  ^ 

As  to  those  parts  of  the  machinery  which  are  not  chattels  there  may 
be  acme  doubt  whether  they  ought  to  be  included,  but  the  point  was  ex- 
pressly decided  in  Staley,  appt.,  The  Overseers  of  Castleton,  respts.,  5 
B.  k  S.  505  (£.  C.  L.  R.  vol.  117). 

Blackbubn,  J. — The  present  case  is  governed  by  Staley,  appt.,  The 
Overseers  of  Castleton,  respts.,  5  B.  &  S.  505  (E.  G.  L.  R.  vol.  117), 
and  I  retain  the  opinion  which  I  then  expressed.  When  premises 
commonly  let  remain  on  hand  and  are  empty  it  may  be  a  good  rough 
rule  and  may  work  well  in  practice  not  to  rate  them  to  the  poor-rate. 
But  where  the  owner  retains  property  in  hand  and  gets  some  benefit 
from  it,  he  is  rateable  to  the  extent  of  that  benefit. 

Shbb,  J. — The  only  difference  between  the  present  case  and  Staley, 
appt.,  The  Overseers  of  Castleton,  respts.,  5  B.  &  S.  505  (E.  C.  L.  R. 
vol.  117),  is  that  the  intention  of  the  owner  of  the  mill  in  the  present 
ease  is  either  to  let  or  sell  it  as  soon  as  he  can  find  a  tenant  or  a  pur- 
ohaaer,  and  he  occupies  it  with  that  intention ;  but  he  also  has,  until  he 
finds  a  purchaser,  the  intention  of  keeping  in  it  machinery  and  other 
effects  necessary  for  the  working  of  the  mill :  he  derives  benefit  from 
that  use  of  the  premises,  and  is  rateable  in  respect  of  it. 

Rate  to  be  amended  accordingly. 
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POafM  licenne^^From  the  Nore  to  Or/ordness.^LeUh  IHnihf  Bou9e.—Cfharter  of.-^ 
37  O,  3.— 1  Q.  4,  c.  xxxvH.—London  Trinity  Houae.—b  6.  2,  e.  20,  «.  1.— 6  0.  4, 
e.  125,  f.  Ti.—Merekani  Shipping  Act,  1854,  17  <i&  18  Vict,  e.  104. 

L  By  eharter  of  37  O.  3,  ▲.  D.  1797,  and  sUl  1  O.  4,  o.  zzztU.  i.  32,  tb«  Trinity  Hoase  of 
Ltitli  are  anthorisod  and  reqairad  to  lieense  panoos  of  skill,  iioowledge  and  experienco  to  aet 
u  pUota  for  ships  sailing  np  and  down  inwards  and  ontwards  of  the  Frith  of  Eorth^  in  and 
throagh  tho  saas  and  friths  and  along  the  eoasts  and  islands  of  the  Northern  and  German 
Oeaans,  and  in  and  through  and  along  or  upon  the  seas,  friths,  sounds,  bays,  inlets,  and  along 
the  coasts  of  Scotland,  and  of  the  Orliney,  Shetland,  and  Lewis  Islands.  By  stat.  6  G.  2,  e. 
to,  s.  1,  reciting  that  the  Trinity  House  of  London,  by  long  usage  and  by  rirtae  of  letters 
patient,  had  been  authorised  to  appoint  pilots  to  oonduct  ships  out  of  the  Thames  and  Medway, 
through  the  North  Channel,  to  or  by  Orfordness,  and  from  or  by  Orfordness  up  the  North 
Channel  and  the  Thames  and  Medway,  any  person  not  licensed  by  the  Trinity  House  of  Lon- 
don, taking  upon  himself  the  charge  of  any  ship  as  pilot  within  those  limits  was  subject  to  a 
penalty.  By  stat.  6  G.  4,  e.  126,  s.  2,  all  ships  sailing  within  those  limits  (except  as  therein- 
sfter  prorided)  shall  be  conducted  by  pilots  licensed  by  the  Trinity  House  of  London,  and  by 
BO  other  pilots.  Held,  that  the  Trinity  House  of  Leith  had  not  power  to  grant  licenses  to 
pilots  within  tha  Jurisdietion  of  the  Trinity  House  of  London,  and  therefore  a  pilot  to  whom 
a  liceasa  had  been  granted  by  the  Trinity  House  of  Leith  to  narigata  a  ship  along  the  east 
•oast  of  Sngland  to  Orfordness,  thence  to  the  Nore,  and  Tiee  TersA,  was  sul^eet  to  a  panaltj 
■Iftt.  6  e.  2,  «.  20,  s.  1. 
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2.  QucerCf  per  Cookbnrn,  0.  J ,  whether  under  the  Merchant  Shipping  AM,  1864,  IT  A  18 
Yiot.  0. 104,  the  master  of  a  ehip  may  be  licensed  to  act  as  pilot  of  it? 

This  was  a  special  case  stated  by  consent  to  determine  a  question  of 
jnrisdiction  between  the  Corporation  of  the  Trinity  Hoase  of  Deptford 
Strond,  in  the  connty  of  Kent,  hereinafter  called  the  Trinity  Honse  of 
London,  and  the  Master  and  Ajssistants  of  the  Trinity  House  of  Leith,  in 
the  county  of  Edinburgh. 

On  the  6th  April,  1864,  the  ship  ^^  Oscar,"  a  steam  ship  earrying 
passengers  and  merchandise  between  London  and  Leith,  left  London  on 
her  voyage  to  Leith.  From  London  to  the  Nore,  The  Oscar  was  under 
the  care  of  the  respondent,  a  pilot  duly  licensed  by  the  Trinity  House 
of  London,  but  on  her  arrival  at  the  Nore  the  appellant,  who  was  the 
master  of  the  vessel,  dismissed  the  respondent,  and  himself  pHoted  the 
*5991  ^^^^^  *^^^  ^^®  remainder  of  the  voyage.  The  respondent,  at 
•^  the  time  of  his  dismissal,  offered  to  continue  his  pilotage  and 
charge  of  The  Oscar  as  far  as  Orfordness,  but  his  services  were  refused 
by  the  appellant,  who  contended  that  he  was  entitled  to  pilot  The  Oscar 
from  the  Nore  to  Orfordness,  and  thence  on  the  remainder  of  the  voyage 
to  Leith,  by  virtue  of  a  license  granted  to  him  by  the  Master  and  Assist- 
ants of  the  Trinity  House  of  Leith. 

This  license  was  in  the  following  form: — 
"  No.  384. 

^^  To  all  to  whom  these  presents  shall  come.     Whereas  by  Royal 
Charter  from  his  late  Majesty  King  George  the  Third,  dated  27th  July, 
1797,  and  confirmed  by  Act  of  Parliament  in  the  1st  year  of  the  reign, 
of  His  Majesty  King  George  the  Fourth,  the  Master  and  Assistants  of 
the  Trinity  House  of  Leith,  in  th^  county  of  Edinburgh,  are  empowered 
at  any  general  meeting  of  the  Corporation  constituted  under  the  name 
and  style  aforesaid  or  oy  any  committee  of  their  number  to  be  appointed 
for  the  special  purpose,  from  time  to  time,  to  examine  any  or  all  such 
person  or  persons  as  the  members  present  at  such  general  meeting,  or 
the  majority  of  them,  shall  think  fit  and  proper  upon  his  or  their  skill, 
knowledge  and  experience  in  navigating,  piloting  and  conducting  Her 
Majesty's  ships  and  vessels  of  war  ana  all  other  ships  and  vesseb  of 
whatever  description,  sailing  and  navigating  up  and  down  inwards  and 
outwards  of  the  Frith  of  Forth,  in  and  throngn  the  seas  and  friths  and 
along  the  coasts  and  islands  of  the  Northern  and  German  Oceans,  and 
in  and  through  and  along  or  upon  the  seas,  friths,  sounds,  bays,  inlets, 
and  along  the  coasts  of  Scotland,  and  of  the  Orkney,  Shetland  and 
*6001  ^^^^^  Islands,  and  the  said  public  examination  being  "^so  had 
^  and  made,  the  said  Corporation  are  empowered  to  license  and 
authorize  under  their  common  seal  all  or  any  of  such  persons  so  ex- 
amined and  found  qualified  to  act  as  pilot  or  pilots  for  all  such  ships  or 
vessels  either  generally  over  the  whole  or  within  such  particular  part 
or  parts  of  the  bounds  or  limits  before  mentioned,  as  shall  be  expressed 
in  the  license  according  as  such  person  or  persons  upon  his  or  their  ex- 
amination  aforesaid  may  or  shall  be  found  properly  qualified.    We 
therefor^,  the  Master  and  Assistants  of  the  said  Trinity  House  of  Leitb, 
do  appoint,  during  our  pleasure  only,  the  bearer  hereof,  Robert  Camp- 
bell Hossack,  he  having  been  examined  and  found  qualified,  as  an  able^ 
and  experienced  pilot  to  take  charge  of  any  ship  or  vessel  from  Leith* 
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Boftds  eastward  to  St.  AbVs  Head  soatli ward  along  the  east  coast  of 
England  to  Orfordness,  thence  to  the  Nore,  and  vice  versfi;  and  we 
therefore  reqaire  all  officers  appointed  for  impressing  seamen  or  water- 
men to  take  notice  hereof,  and  not  to  give  the  said  Robert  Campbell 
Hossack  any  trouble  or  molestation  in  the  execution  of  his  said  office  of 
pilot  In  testimony  whereof  we  have  caused  the  common  seal  of  the 
Corporation  to  be  hereunto  affixed  the  22d  day  of  December  in  the  year 
of  our  Lord  1860." 

The  Oscar  was  a  ship  carrying  passengers  within  the  meaning  of  the 
354th  section  of  The  Merchant  Shipping  Act,  1854. 

At  the  time  when  the  ship  was  piloted  from  the  Nore  to  Orfordness 
by  the  appellant  he  held  no  pilotage  certificate  or  license  from  the 
^Irinity  House  of  London  and  no  other  pilotage  certificate  or  license 
than  that  set  out,  and  no  pilot  was  then  on  board  the  ship  except  the 
appellant,  the  master  thereof,  and  being  so  licensed. 

*0n  the  17th  June,  1864,  an  information  was  preferred  by  the  r«gQi 
Trinity  House  of  London,  in  the  name  of  the  respondent,  against  ^ 
the  appellant,  under  the  provisions  of  The  Merchant  Shipping  Act, 
1854,  before  one  of  the  magistrates  of  the  Thames  Police  Court,  charg- 
ing him  with  navigating  The  Oscar  on  the  occasion  aforesaid  from  the 
Nore  to  Orfordness  without  employing  a  duly  qualified  pilot  within  the 
meaning  of  that  Act.  The  appellant  and  respondent  appeared  before 
one  of  the  magistrates  of  that  Court,  when,  the  above-mentioned  facts 
having  been  proved,  the  magistrate,  at  the  request  and  by  the  consent 
of  the  parties,  imposed  on  we  appellant  a  penalty  of  10/.,  subject  to 
the  dpinion  of  this  Court. 

For  many  years  before  and  up  to  the  year  1797  a  body  politic  and 
corporate  existed  at  Leith  under  the  name  and  style  of  The  Corporation 
of  the  Master  and  Assistants  of  the  Trinity  House  of  Leith.  In  that 
jear,  being  the  87th  of  G.  8,  this  body  obtained  from  the  Crown  a 
charter,  a  copy  of  which  accompanied  the  case.  This  charter  contains 
the  following  recital  and  grant : — ''And  whereas  it  has  also  been  humbly 
represented  to  us  that  notwithstanding  the  great  increase  of  the  trade 
aod  navigation  of  these  realms  in  general,  and  of  that  part  of  the  United 
Kingdom  called  Scotland  in  particular,  there  is  no  body  corporate  or 
politic  in  Scotland  aforesaid  invested  with  power  and  authority  to  super- 
intend the  interests  of  navigation,  and  to  examine  and  license  pilots  for 
the  better  and  more  safely  piloting  and  navigating  the  ships  of  us  and 
of  our  liege  subiecta  in,  through  and  along  the  adjoining  seas,  friths  and 
coasts.  And  wnereas  it  would  manifestly  tend  to  the  increase  and  good 
government  of  navigation  in  these  ^realms,  and  to  the  safety  of  r^gno 
the  ships  and  vessels  of  His  Majesty  and  of  his  subjects,  were  ^  '^ 
the  said  Society  or  Corporation  to  be  invested  with  sufficient  authority 
for  that  purpose :  We  therefore  for  ourselves,  our  heirs  and  successors, 
hereby  further  give  and  grant  unto  the  said  master  and  assistants  of  the 
Trinity  House  of  Leith,  in  the  county  of  Edinburgh,  and  to  their  suc- 
cessors in  all  time  coming,  full  power,  warrant  and  authority  to  examine 
and  license  pilots  for  the  purposes  aforesaid  in  manner  following,  that 
is  to  say,  that  from  henceforth  and  hereafter  it  shall  and  may  be  lawful 
to  and  for  the  said  Society  or  Corporation  at  any  general  meeting,  from 
time  to  time,  to  examine  such  person  or  persons  as  to  the  members  pre- 
sent at  such  general  meeting,  or  the  major  part  of  them,  may  seem 
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proper,  upon  their  skill,  knowledge  and  experience  in  the  naTigsting, 
piloting  and  conducting  His  Majesty's  ships  and  vessels  of  war,  and  ail 
other  ships  and  vessels  by  whatever  name  or  names  thej  may  be  known 
or  called,  as  well  up  and  down  inwards  and  outwards  of  the  Frith  of 
Forth  as  in  and  through  the  seas  and  friths  and  along  the  coasts  and 
islands  of  the  Northern  and  German  Oceans ;  and  the  said  public  ex- 
amination being  so  had  and  made  as  aforesaid,  and  the  Society  or  Cor- 
poration, or  such  majority,  being  satisfied  of  the  skill,  knowledge  and 
experience  of  such  person  or  persons  as  aforesaid,  it  shall  and  may 
be  lawful  to  and  for  the  said  Society  or  Corporation,  under  their  com- 
mon seal,  to  license  and  authorize  all  or  any  of  the  said  persons  so  ex- 
amined and  found  qualified  to  act  in  the  capacity  of  the  pilot  or  pilots 
for  all  such  ships  or  vessels,  and  over  the  whole  or  within  such  part  of 
the  bounds  or  limits  before  mentioned,  as  the  said  person  or  persons 
*6031  ^P^^  ^'^  ^^  *their  examination  as  aforesaid  may  or  shall  be  found 
•1  properly  qualified,  such  person  or  persons  being  always  obliged 
to  pay  to  the  treasurer  of  the  said  Society  or  Corporation  for  the  time 
being,  or  the  committee  for  executing  the  said  office,  as  the  case  may 
be,  for  the  use  and  benefit  of  the  said  Society  or  Corporation,  such  sum 
or  sums  of  money  as  by  any  by-law  to  be  made  and  passed  for  that  pur- 
pose may  be  settled  and  ordered  to  be  paid  by  the  said  Society  or  Cor- 
poration as  the  fee  or  fees  payable  to  them  on  grantmg  such  license  or 
warrant,  or  a  certificate  thereof,  reserving  nevertheless  the  right  of  the 
lord  provost,  magistrates  and  council  of  the  city  of  Edinburgh,  and 
their  successors  in  office,  of  appointing  pilots  for  the  navigation  of  the 
port,  harbour  and  roads  of  Leith,  and  their  pertinents,  in  the  same  way 
and  manner  as  they  did  and  do  enjoy  the  same." 

After  the  granting  of  this  Charter  an  Act  was  passed  in  the  year 
1820,  1  G.  4,  c.  xxxvii.,  intituled  ''  An  Act  for  the  regulation  of  the 
Corporation*  of  the  Masters  and  Assistants  of  the  Trinity  House  of 
Leith."  By  this  Act  the  rights  and  privileges  granted  and  confirmed 
by  the  Charter  were  confirmed. 

By  sect.  82  the  Trinity  House  of  Leith  are  required  to  examine  per- 
sons "  with  regard  to  their  skill,  knowledge,  and  experience,  in  the 
navigating,  piloting,  and  conducting  His  Majesty's  ships  and  vessek  of 
war,  and  all  other  ships  and  vessels  of  whatever  description,  sailing  and 
navigating  up  and  down,  inwards  and  outwards,  of  the  Frith  of  Forth, 
in  and  through  the  seas  and  friths,  and  along  the  coasts  and  islands  of 
the  Northern  and  German  Oceans,  and  in  and  through,  and  along  or 
*6041  ^P^^  ^^®  ^®^>  friths,  sounds,  bays,  inlets,  and  along  the  coasts 
-^  *of  Scotland,  and  of  the  Orkney,  Shetland  and  Lewis  Islands ;" 
and  they  are  empowered  "  to  license  and  authorize  all  or  any  of  such 
persons  so  examined  and  found  qualified  to  act  in  the  capacity  of  pilot 
or  pilots,  for  all  such  ships  or  vessels,  either  generally  over  the  whole, 
or  within  such  particular  part  or  parts,  or  subdivisions  of  the  bounds 
or  limits  before  mentioned,  as  shall  be  expressed  in  the  license,  accord- 
ing as  such  person  or  persons,  upon  his  or  their  examination  aforesaid, 
may  or  shall  be  found  qualified.' 

Sect.  88  enacts  that  the  pilots  licensed  by  the  Trinity  House  of  Leith 
shall,  with  the  exceptions  thereinafter  expressed,  **  have  and  enjoy  the 
sole  and  exclusive  right  and  privilege  of  navigating,  piloting,  and  con- 
ducting all  merchant  and  trading  ships  and  vessels  up  and  down,  along 
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and  within  the  Frith  of  Forth  from  a  line  running  directlj  from  Saint 
Abb's  Head  on  the  south  side  or  shore  to  Fifeness  on  the  north  side  or 
ahore  of  the  said  frith,  up  to  Carron  Roads ;  and  the  said  Corporation 
and  their  successors  shall  have  and  enjoy  the  sole  and  exclusive  power 
and  authority  to  license  and  authorise  pilots,  and  shall  possess  and  enjoy 
sole  and  exclusive  jurisdiction  in  all  matters  of  pilotage,  within  the 
limits  now  specified." 

Sect.  52  enacts  that  the  rates,  charges,  or  prices  enumerated  and 
specified  in  the  Table  in  the  Schedule  (C.)  to  the  Act  annexed,  may  be 
lawfully  demanded  and  received  by  every  licensed  pilot  for  piloting  or 
conducting  any  ship  or  vessel  from  place  to  place  as  expressed  in  the 
Table ;  and  no  greater  rates  or  prices,  or  other  reward  or  emolument, 
shall  under  any  pretence  whatever  be  demanded  or  received. 

Schedule  (G.)  contains  a  '^  Table  of  the  rates  of  ^pilotage  for  r^gne 
piloting  ships  and  vessels  from  Leith  Roads  to  Carron  Roads,  ^ 
and  from  Leith  Roads  to  Stromness,  Shetland,  and  the  Lewis  Islands, 
and  vice  versfi." 

The  Trinity  House  of  Leith  have,  from  the  time  of  the  Charter  until 
the  present  time,  granted  license  in  the  form  set  out  above  to  masters  of 
vessels  and  others  to  pilot  vessels,  but  the  Trinity  House  of  London  have 
never  been  aware  of  the  granting  of  such  licenses  or  that  the  power  to 
grant  such  licenses  was  ever  claimed  by  the  Trinity  House  of  Leith. 
Under  these  licenses  many  vessels  have  in  fact  been  piloted  between  the 
Nore  and  Orfordness. 

By  Stat.  5  G.  2,  o.  20,  s.  1,  after  reciting,  among  other  things,  that  the 
Trinity  House  of  London,  by  long  usage  and  by  virtue  of  divers  letters 
patent  granted  to  them  by  the  Crown,  had  been  authorized  and  em- 
powered to  appoint  pilots,  leadsmen  or  guides  to  conduct  ships  and  vessels 
out  of  the  rivers  Thames  and  Medway  through  the  North  Channel  to  or 
by  Orfordness,  and  round  the  Lone  Sandhead  into  the  Downs,  and  from 
and  by  Orfordness  up  the  North  Channel  and  the  rivers  of  Thames  and 
Medway,  it  was  enacted  that  from  and  after  the  24th  June,  1732,  if  any 
person  should  take  upon  himself  the  charge  of  any  ship  or  vessel  as  pilot 
down  the  river  of  Thames,  or  through  the  North  Channel  to  or  by  Or* 
fordness,  or  round  the  Long  Sandhead  into  the  Downs,  or  down  the  South 
Channel  into  the  Downs,  or  from  or  by  Orfordness  up  the  North  Channel, 
or  the  river  of  Thames,  or  the  river  Medway,  other  than  such  person  as 
should  be  licensed  and  authorised  to  act  as  a  pilot  by  the  Trinity  House 
of  London,  every  person  so  offending,  and  being  lawfully  convicted, 
should  for  every  such  offence  forfeit  the  sum  of  201. 

*By  Stat.  48  G.  8,  c.  104,  s.  2,  the  Trinity  House  of  London  r*gAg 
were  required  to  appoint  and  license  '^  fit  ana  competent  persons,  ^ 
duly  skilled,  as  pilots,  for  the  purpose  of  conducting  all  ships  and  vessels 
suling,  navigating,  and  passing  up  and  down  or  upon  the  rivers  of 
Thames  and  Medway,  and  all  and  every  the  several  channels,  creeks,  and 
docks  thereof  or  therein,  or  leading  or  adjoining  thereto,  as  well  between 
Orfordness  and  London  Bridge,  as  from  London  Bridge  to  the  Downs, 
and  from  the  Downs  westward  as  far  as  the  Isle  of  Wight,  and  in  the 
English  Channel  from  the  Isle  of  Wight  up  to  the  London  Bridge, 
which  vessels  shall  be  conducted  and  piloted  by  such  pilots  so  appointed 
and  licensed,  and  by  no  other  pilots  or  persons  whomsoever,  except  pilots 
appointed  by  The  Society  or  Fellowship  of  the  Trinity  House  of  Dover, 
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Beal,  and  the  Isle  of  Tbanet  (oommonly  called  Cinque  Port  Pilots)," 
within  the  limits  therein  mentioned. 

By  Stat.  52  G.  8,  c.  89,  s.  2,  the  Trinity  House  of  London  were  required 
to  appoint  and  license  ^^  fit  and  competent  persons,  duly  skilled  as  pilots 
for  the  purpose  of  conducting  all  ships  and  vessels  sailing,  navigating 
and  passing  up  and  down,  or  upon  the  rivers  of  Thames  and  Medway, 
and  all  and  every  the  several  channels,  creeks  and  docks  thereof  or 
therein,  or  leading  or  adjoining  thereto,  as  well  between  Orfordne$8  and 
London  Bridge,  as  from  London  Bridge  to  the  Downs,  and  from  the 
Downs  westward  as  far  as  the  Isle  of  Wight,  and  in  the  English  Channel 
from  the  Isle  of  Wight  up  to  London  Sridge:"  and  like  powers  were 

fiven  to  the  Lord  Warden  of  the  Cinque  Ports  and  the  Constables  of 
^over  Castle ;  **  all  which  vessels  shall  be  conducted  and  piloted  by  such 
pilots  so  appointed  and  licensed,  and  by  no  other  pilots  or  persons 
whomsoever.'' 

*6071  *^y  ^^^'  ^  ^'  ^^  ^'  ^^^>  ^'  ^  ^^^  Trinity  House  of  London 
-'  were  required  to  appoint  and  license  **  fit  and  competent  persons 
duly  skilled  to  act  as  pilots,  for  the  purpose  of  conducting  all  ships  and 
vessels  sailing,  navigating  and  passing"  within  the  last-mentioned  limits; 
^^  and  all  ships  and  vessels  sailing,  navigating  and  passing  as  aforesaid 
(save  and  except  as  hereinafter  provided)  shall  be  conducted  and  piloted 
within  the  limits  aforesaid,  by  such  pilots  so  to  be  appointed  and  licensed, 
and  by  no  other  pilots  or  persons  whomsoever." 

Either  party  was  to  be  at  liberty  to  refer  to  any  statutes  or  charters 
which  relate  to  the  matters  in  question. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  master  of 
the  Oscar,  the  appellant,  was  on  the  6th  April,  1864,  qualified  by  the 
license  from  the  Trinity  House  of  Leith  held  by  him  to  pilot  the  ship  be- 
tween the  Nore  and  Orfordness. 

2%e  Solicitor' General  {Maude  with  him),  for  the  respondent. — ^First. 
The  Trinity  House  of  Leith  had  no  right  to  grant  a  license  authorizing 
the  appellant  to  act  as  a  pilot  in  navigating  ships  between  Orfordness  and 
the  Nore.  The  Charter  granted  to  the  Trinity  House  of  London  by 
James  IL(a)  authorizes  them  to  grant  exclusive  licenses  between  those 
limits,  and  stats.  5  G.  2,  c.  20,  s.  1,  48  G.  3,  c.  104,  s.  2,  52  G.  8,  c. 
39,  s.  2,  and  6  G.  4,  c.  125,  s.  2,  are  to  the  same  effect ;  the  two  last  of  which 
contain  the  words,  "  all  which  vessels  shall  be  conducted  and  piloted  by 
such  pilots  so  appointed  and  licensed,  and  by  no  other  pilots  or  persons 
whomsoever."  By  the  Charter  obtained  by  the  Trinity  House  of  *Leith 
*6081  ^^  1797,  confirmed  by  stat.  1  G.  4,  c.  xxxvii.,  it  was  intended  that 
•J  they  should  have  substantially  a  Scotch  jurisdiction ;  the  words  of 
the  charter  and  sect.  32  of  the  statute,  which  give  the  Trinity  House 
of  Leith  power  to  license  pilots  '^  along  the  coasts  and  islands  of  the 
Northern  and  German  Oceans,"  are  to  be  construed  with  reference  to  the 
object  contemplated,  the  recital  in  the  charter,  and  the  previously  exist- 
ing rights  of  the  Trinity  House  of  London.  The  mention  of  the  Ger- 
man Ocean,  if  not  satisfied  by  confining  it  to  the  islands,  must  be 
rejected  as  surplusage.  The  words  *^  along  the  east  coast  of  England/' 
which  occur  in  the  license,  are  not  in  the  Charter  or  the  statute. 

Secondly.     If  the  charter  gave  jurisdiction  to  the. Trinity  House  of 
Leith  to  license  pilots  between  Orfordness  and  the  Nore  it  is  repealed  by 

(a)  The  mm  reMrv«d  liberty  to  reftr  to  ChMrton. 
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The  Merchant  Shipping  Act,  1854,  17  k  18  Vict.  c.  104,  8.  870,  which 
•naots  that  the  Trinity  House  of  London  shall  continue  to  appoint  and 
license  pilots  for  conducting  ships  within  certain  limits,  including  the 
seas  and  channels  leading  to  and  from  the  Thames  *^  as  far  as  Orford- 
ness  to  the  north."  And  by  sect.  831,  '^  every  pilotage  authority  shall 
retain  all  powers  and  jurisdiction  which  it  now  lawfully  possesses,  so  far 
as  the  same  are  consistent  with  the  provisions  of  this  Act ;  but  no  law 
relating  to  such  authority,  or  to  the  pilots  licensed  by  it,  and  no  act  done 
by  snch  authority,  shall,  if  inconsistent  with  any  provision  of  this  Act, 
be  of  any  force  whatever."  For  navigating  ships  north  of  Orfordness 
pilots  were  licensed  by  the  Trinity  House  of  Hull  and  Newcastle  in  pur- 
suance of  Stat.  52  6.  3,  c.  89,  s.  21,  and  are  now  licensed  by  it  in  pursuance 
of  stot.  6  Q.  4,  c.  125,  s.  6. 

Thirdly.  The  license  granted  to  the  appellant  is  not  *of  the  rtegAQ 
description  required  by  l%e  Merchant  Shipping  Act,  1854,  17  ^ 
k  18  Vict.  c.  104 ;  the  object  of  which  was  to  require  shipowners  to  em- 
ploy other  persons  than  the  master  of  the  ship  to  act  as  pilots ;  by  the  inter- 
pretation clause,  sect.  2,  the  word  *^  ^  pilot'  shall  mean  any  person  not  belong- 
ing to  a  ship  who  has  the  conduct  thereof."  Sect.  854  requires  that  all 
ships  carrying  passengers  within  the  limits  of  a  pilotage  district  shall 
have  a  qualified  pilot  on  board,  with  two  exceptions,  vis.,  if  the  master 
or  bis  mate  has  a  pilotage  certificate  ^^  granted  under  the  provisions 
hereinbefore  contained,"  that  is  under  sect.  840,  or  a  certificate  under 
sect.  855  applicable  to  the  district  and  to  the  ship. 

Coleridge  {R,  E.  Turner  with  him),  for  the  appellant. — First.  Under 
the  Charter  of  87  Geo.  8,  and  stat.  1  G.  4,  c.  xxxvii.,  the  license  granted 
to  the  appellant  by  the  Trinity  House  of  Leith  authorized  him  to  navi- 
gate his  vessel  between  the  Nore  and  Orfordness.  The  recital  in  the 
charter,  preceding  the  grant  of  power  to  license  pilots,  refers  to  the 
great  increase  of  the  trade  and  navigation  of  these  realms  in  general, 
and  of  that  part  of  the  United  Kingdom  called  Scotland,  and  to  the 
fact  that  no  body  corporate  in  Scotland  was  invested  with  power  to 
license  pilots  for  navigating  sliips  ''  in,  through  and  along  the  adjoining 
seas,  friths  and  coaerts,"  which  must  mean  ^*  of  these  realms ;"  showing 
that  the  authority  of  the  Trinity  House  of  Leith  to  grant  licenses  was 
not  intended  to  be  confined  to  Scotland.  And  the  power  to  grant  licenses 
extends  to  navigating  ships  "  in  and  through  the  seas  and  ftiths  and 
along  the  coasts  and  islands  of  the  Northern  and  German  Oceans." 
Stat.  1  G.  4,  c.  xxxvii.,  s.  80,  is  a  general  confirmation  of  the  powers 
and  ^authorities  belonging  to  the  Trinity  House  of  Leith  by  im-  r^egiA 
memorial  usage  and  by  charter  relative  to  the  licensing  of  pilots.  ^ 
Sect.  82  contains  an  express  power  to  license  pilots  in  the  same  terms 
as  the  charter,  without  any  saving  of  the  jurisdiction  of  the  Trinity 
House  of  London.  Sect.  8o  gives  the  Trinity  House  of  Leith  exclusive 
right  of  granting  licenses  to  pilots  within  certain  limits.  The  district 
between  the  Nore  and  Orfordness  is  comprised  in  and  part  of  the  Ger- 
man Ocean  within  the  meaning  of  the  charter  and  statute.  Keith  John- 
ston, Dictionary  of  Geography,  MacGulloch,  Geographical  Dictionary, 
and  Ency.  Brit.,  Edinb.  I860,  voc.  ^'  Thames  r  uid  Malte  Brun, 
Universal  Geography,  Edinb.  1838,  vol.  6,  pp.  5,  6,  fix  the  beginning 
of  the  North  Sea  or  German  Ocean  at  the  I^ore.  [He  also  referred  to 
the  preainble  of  stat.  5  G.  2^  c.  20.]    Stat.  5  G.  2,  o.  20^  s.  1,  limits 


610  HOSSACK  V.  GRAY.    T.  T.  1865. 


the  jurisdiction  of  the  Trinity  House  of  London  to  the  sea  between 
Orfordness  and  the  Downs  inclusive.  Sect.  11  exempts  from  the  opera- 
tion of  the  Act  the  pilots  of  the  Trinity  House  of  Kingston-upon-HoU 
and  the  Trinity  House  of  Newcastle-upon-Tyne.     Sect.  12  saves  the 

i'urisdiotion  of  the  master,  warden  and  pilots  of  the  Trinity  House  of 
^over,  Deal  and  the  Isle  of  Thanet.  Stat.  48  G.  3,  c.  104,  s.  29,  saves 
the  iurisdiction  of  the  Trinity  House  of  Leith ;  for  it  enacts  that  nothing 
in  the  Act  shall  extend  to  give  any  authority  to  the  Trinity  House  of 
Deptford  Strond  "  within  any  ports  or  districts  having  separate  jurisdic- 
tion in  matters  of  pilotage  under  any  Act  of  Parliament  or  charter." 
[He  also  referred  to  sects.  44,  5SJ  Stat.  52  G.  8,  c.  89,  s.  32,  saves 
the  privileges  of  the  pilots  of  the  Trinity  House  of  Kinffston-upon-Hall 
and  of  the  Trinity  House  of  Newcastle-upon-Tyne,  and  then  contains 
*6111  ^  S^^^^^^  saving  in  the  same  terms  as  occur  "^in  stat.  48  6.  3,  c. 
-*  104,  s.  29.  Stat  6  G.  4,  c.  125,  which,  by  sect.  1,  repeals  stat 
52  G.  3,  c.  39,  contains  a  clause,  sect.  89,  saving  separate  jurisdictions 
in  the  same  terms  as  sect.  29  of  stat.  48  G.  8,  c.  104,  and  sect.  82  of 
stat  52  G.  8,  c.  89 ;  and  stat  1  G.  4,  c.  xxxvii.,  remains  unrepealed : 
for  where  the  Legislature,  bv  a  special  Act,  confers  upon  a  Corporation 
powers  for  an  object  of  public  benefit,  those  powers  are  not  affected  by 
a  subsequent  statute  giving  similar  powers  to  another  Corporation  in 
terms  which,  from  their  generality,  would  seem  to  overrule  the  powers 

Eiven  by  the  former  Act,  unless  it  expressly  mentions  or  repeals  it :  The 
ondon  and  Blackwall  Railway  Company  v.  The  Limehouse  District 
Board  of  Works,  8  E.  &  J.  128 ;  Morrisse  v.  The  Royal  British  Bank, 
1  C.  B.  N.  S.  67  (E.  C.  L.  R.  vol.  87). 

Secondly.  The  Merchant  Shipping  Act,  1854, 17  k  18  Vict  e.  104, 
8.  870,  does  not  repeal  the  charter  of  37  Geo.  3,  or  stat.  1  G.  4,  c. 
xxxvii.  It  continues  the  power  which  the  Trinity  House  of  London 
had,  but  does  not  make  it  exclusive.  The  rights  of  the  Trinity  House 
of  Leith  are  not  inconsistent  with  any  provision  of  stat  17  k  18  Vict 
0.  104,  and  therefore  are  not  affected  by  sect  331.  The  proper  con- 
struction of  the  Charter  and  statutes  is  that  the  Trinity  House  of  Leith 
have  sole  and  exclusive  authority  to  grant  licenses  so  far  as  the  Frith  of 
Forth,  and  co-ordinate  jurisdiction  with  the  Trinity  House  of  Newcastle- 
upon-Tyne  and  the  Trinity  House  of  Kingston-upon-Hull  south  of  that  frith. 

Thirdly.  There  is  nothing  in  stat.  17  &  18  Vict.  c.  104,  to  prevent 
the  Trinity  House  of  Leith  from  granting  a  license  to  the  master  of  a 
ship  to  act  as  pilot  of  it.  By  sect.  331  every  pilotage  authority  shall 
*6121  ^^^'^  *^^  powers  and  jurisdiction  which  it  now  lawfully  pos- 
-l  sesses,  so  far  as  the  same  are  consistent  with  the  provisions  of 
this  Act ;  and  the  exception  in  sect  854,  if  the  master  or  mate  have  a 
pilotage  certificate  *' granted  under  the  provisions  hereinbefore  con- 
tained," includes  the  provisions  in  sect.  331.  [Cogkburn,  C.  J. — I 
doubt  whether  there  is  power  to  license  a  person  to  pilot  his  own  ship. 
The  appellant  was  a  person  deriving  his  authority  from  the  owner  of  the 
vessel.  A  certain  number  of  persons  are,  for  the  benefit  of  the  public, 
licensed  to  act  as  pilots,  and  tnis  power  would  have  the  effect  of  dimin- 
ishing the  number  of  pilots  available  for  the  public.  A  man  is  not 
acting  as  pilot  if  he  acts  as  master :  the  master  may  get  a  certificate 
under  sect.  355.] 

The  iSalicitor-Oeneralf  in  reply. — The  recital  in  the  charter  of  37  0. 


6  BEST  &  SMITH.    Q.  B.  618 

■  ■■  ii  i.i..  II  I, 

8,  referring  to  ''the  adjoining  seas,  friths  and  coasts/'  means  those 
adjoining  Scotland.  The  table  of  rates  of  pilotage  set  forth  in  Sche- 
dule (C.)  to  Stat.  1  G.  4,  c.  xxxvii.,  refers  only  to  places  in  Scotland.  If 
the  coast  of  England  had  been  intended  to  be  within  the  jurisdiction  of 
the  Trinity  House  of  Leith  it  would  have  been  mentioned.  The  course 
of  legislation  subsequent  to  the  charter  incorporating  the  Trinity  House 
of  Leith  is  contrary  to  the  notion  that  power  had  been  given  to  the 
Trinity  House  of  Leith  to  grant  licenses  extending  to  the  coast  of 
England. 

UocKBURN,  C.  J. — It  is  quite  clear  that  the  Charter  of  incorporation 
of  1797,  and  stat.  1  6.  4,  c.  xxxvii.,  confirming  it,  were  intended  to  limit 
the  jurisdiction  of  the  Trinity  House  of  Leith  to  the  coasts  of  Scotland. 
When  that  charter  was  granted  stat.  5  G.  2,  c.  20,  was  *in  force,  r^a-iq 
seel.  1  of  which  made  it  penal  for  any  one  not  licensed  by  the  ^ 
Trinity  House  of  London  to  navigate  a  vessel  as  pilot  between  the 
mouth  of  the  Thames  and  Orfordness  going  northwards,  or  coming 
southwards  between  Orfordness  and  the  mouth  of  the  Thames,  without 
a  license  as  pilot  from  the  Trinity  House  of  London.  It  cannot  be  sup- 
posed that  the  Crown,  which  is  a  party  to  every  Act  of  Parliament, 
intended  to  confer  on  the  Trinity  House  of  Leith  authority  to  grant 
licenses  to  navigate  vessels  within  the  district,  as  to  which  a  prior  Act 
of  Parliament  was  in  force,  and  to  legalize  by  charter  that  which  was 
by  that  Act  declared  illegal.  And  it  is  clear  that  stat.  1  G.  4,  c. 
zxxvii.,  so  far  as  pilotage  jurisdiction  is  concerned,  intended  to  confirm 
and  give  additional  effect  to  the  charter,  and  not  by  implication  to  inter- 
fere with  thejurisdiction  conferred  by  stat.  5  G.  2,  c.  20,  on  the  Lon- 
don Trinity  House,  and  by  a  sidewind  repeal  that  statute.  Looking  at 
the  enactments  of  stat.  1  G.  4,  c.  xxxvii.,  the  authority  given  to  the 
Trinity  House  of  Leith  in  pilotage  matters  is  clearly  limited  to  the 
coast  of  Scotland.  The  rates  of  pilotage  set  forth  in  Schedule  (C), 
which  are  so  important  for  preventing  disputes  between  pilots  and  the 
masters  and  owners  of  vessels  and  for  preventing  extortion,  are  confined 
to  the  ports  along  the  coast  of  Scotland  and  to  piloting  vessels  between 
those  ports.  The  whole  policy  of  the  pilotage  system  in  this  country 
IS  to  confer  a  local  jurisdiction  to  grant  licenses  within  such  limits  that 
the  persons  intrusted  with  the  navigation  of  vessels  shall  have  know- 
ledge of  the  dangers  within  those  limits.  It  would  therefore  be  an 
extraordinary  thing  to  confer  on  the  Trinity  House  of  Leith  a  jurisdic- 
tion which  is  not  conferred  on  *any  such  authority  in  England,  r^^-i  ^ 
viz.,  a  general  power  to  grant  licenses  extending  along  the  whole  ^ 
eastern  coast  or  England.  The  only  diflSculty  arises  from  the  insertion 
of  the  words  in  the  Charter,  and  in  stat.  1  G.  4,  c.  xxxvii.,  "  along  the 
coasts  and  islands  of  the  Northern  and  German  Oceans ;"  but  these 
words,  so  far  as  they  extend  beyond  the  coast  of  Scotland,  must  be 
treated  as  surplusage.  If  the  authority  of  the  Trinity  House  at  Leith 
were  not  confined  to  Scotland,  it  might  lead  to  a  conflict  of  jurisdiction 
and  unfortunate  consequences:  general  licenses  might  be  granted  to 
persons  whose  local  knowledge  rendered  them  admirable  pilots  as  far  as 
the  coast  of  Scotland  was  concerned,  but  who  might  know  nothing  of 
the  southern  part  of  the  eastern  coast  of  England. 

Crompton,  J. — Beading  the  charter  of  37  G.  8,  and  remembering, 
as  my  Lord  has  said,  the  general  policy  of  the  Legislature  and  the 
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rules  relating  to  pilotage  which  they  have  enacted,  I  cannot  doubt  that 
the  intention  must  hay.e  been  to  confer  on  the  Trinity  House  at  Leith 
the  narrower  jurisdiction  as  contended  for  by  the  Solicitor-General. 
There  are  unfortunately  in  the  charter  and  in  the  Scotch  Pilotage  Act, 
1  G.  4,  c.  xxzvii.,  which  confirms  it,  some  loose  words,  upon  which  is 
founded  the  argument  for  the  appellant.  But  considering  the  state  of 
the  law  when  that  Act  passed,  I  have  no  doubt  that  any  additional 
power  given  to  the  Trinity  House  of  Leith  is  confined  to  the  coast  of 
Scotland,  and  does  not  extend  to  granting  licenses  to  navigate  vessels 
within  the  district  of  the.  coast  of  England.  Besides  the  rates  of  pilot- 
age given  in  Schedule  (0.)  to  that  statute  being  applicable  only  to  the 
*61fil  ^^^^  ^^  '^'Scotland,  the  by-laws  for  regulating  the  duties  and 

-'  liabilities  of  pilots  are  to  be  made  by  the  Scotch  Corporation, 
and  sanctioned  by  the  Lord  President  of  the  Court  of  Session,  or  the 
Lord  Justice  Clerk,  or  the  Judge  of  the  High  Court  of  Admiralty  in 
Scotland,  or  the  Queen's  Advocate  for  Scotland :  sects.  87,  38,  39.  It 
could  not  have  been  intended  to  exclude  the  Judges  and  law  officers  of 
England  if  a  power  was  being  conferred  of  granting  licenses  extending 
along  the  whole  eastern  coast  of  England,  ny  sect.  40,  before  the  by- 
laws are  submitted  to  the  Lord  President,  Lord  Justice  Clerk,  Judge 
Admiral,  or  Advocate,  they  are  to  be  hung  up  for  three  months  in  the 
custom-houses  of  Scotland ;  and  by  sect.  41,  when  sanctioned,  they  are 
to  be  hung  up  in  the  custom-houses  of  the  ports  of  Scotland  and  at  the 
Trinity  House  of  Leith,  where  they  are  to  be  in  force.  Also,  by  sect. 
43,  the  licenses  of  the  pilots  are  to  be  registered  by  the  officers  of  *  the 
custom-house  of  the  place  at  or  nearest  to  which  tney  reside ;  and  by 
sect.  44  the  notices  of  their  appointments  are  to  be  fixed  up  in  writing 
at  the  Trinitv  House  of  Leith,  and  at  the  respective  custom-houses  of 
the  ports  within  the  limits  of  the  licenses,  and  a  list  of  all  the  pilots 
licensed  by  the  Trinity  House  of  Leith  is  to  be  sent  to  each  of  the 
custom-houses  in  Scotland.  Sect.  59  prescribes  a  mode  of  recovering 
fines,  penalties  and  forfeitures  imposed  by  the  Act,  or  by  any  by-law 
made  by  the  Trinity  House  of  Leith,  before  a  peculiar  jurisdiction  in 
Scotland;  and,  if  Mr.  Coleridge' n  argument  were  right,  the  fine  to 
which  a  licensed  pilot  would  be  subject  for  refusing  to  take  charge  of  a 
vessel  or  otherwise  misconducting  himself  could  not  be  recovered  except 
before  that  peculiar  jurisdiction.  For  all  these  reasons  it  cannot 
*6161  *^^^^  he^n  intended  to  give  the  Trinity  House  of  Leith  a  power 

^  of  granting  such  licenses  as  would  allow  Scotch  pilots  to  come 
down  to  pilot  vessels  between  the  Nore  and  Orfordness,  and  all  the 
branches  of  the  seas  and  the  coasts  referred  to  in  the  license  granted  to 
the  appellant. 

Shbb,  J.,  concurred.  Judgment  for  the  respondent. 


The  QUEEN  v.  The  Governor  of  The  Debtors  Prison  for  LONDON 
and  MIDDLESEX,  in  WHITECROSS  STREET,  in  the  City  of 
LONDON.    JuneT. 

The  QUEEN  r.  The  Governor  or  Keeper  of  the  Gaol  of  NEWGATE. 

[Reported  ante,  p.  371.] 
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The  QUEEN  v.  The  WORKSOP  Local  Board  of  Health.    June  T. 
[Reported  5  B.  &  S.  951  (£.  C.  L.  R.  vol.  117).] 


♦WASHINGTON,  Appt,  SCOTT,  Respt.    June  8,     [♦617 
SMITH,  Appt.,  REDDING,  Respt. 
WINDSOR,  Appt.,  JEFFERY,  Respt. 

Beer  Aci.^Z  A  4  TicL  c,  61,  #.  IS.^Howre  for  cJoeing  houset.—'^Floaruh  or  place,'* 

By  itat.  S  A  4  Viet  e.  61,  >.  15,  no  penon  liomiMd  to  fall  beer  by  retail  ihall  keep  big  bovee 
open  for  eaeb  tale  after  11  o'oloek  at  nigbt  witbin  any  pariab  or  plaee  wttbin  tbe  bills  of  mor- 
tality, or  witbin  any  eity,  oinqne  port,  town  corporate,  parieb  or  plaee  tbe  population  of  wbiob 
■bail  ezoeed  3600,  or  witbin  one  mile  from  any  polling-plaoe  used  at  the  laat  election  for  any 
town  baling  tbe  like  popalation  and  returning  a  member  or  members  to  Parliament,  nor  after 

10  o'eloek  in  tbe  ereniiig  eliewbere.  By  tbe  interpretation  clanse,  leet  82  of  stat  11  G.  4 
A  1  W.  4>  0.  64,  incorporated  in  sUt  3  A  4  Viol  c  61,  tbe  words  «  parisb  or  place"  sball  in- 
clndo  any  townsbip,  bamlet,  titbing,  vill,  eztraparocbial  place,  or  any  place  maintaining  its 
own  poor. 

1.  A  beer-bouse  was  situated  in  a  collection  of  bouses  wbicb  bad  acquired  tbe  name  of  B. 
Green,  wbicb  did  not  contain  a  population  exceeding  2500,  tbougb  part  of  a  parisb  wbiob  bad 
a  population  exceeding  tbat  number.  Held,  tbat  it  migbt  be  kept  open  until  11  o'clock  at 
nigbt. 

2.  A  beer-bouse  was  situated  in  a  bamlet  maintaining  its  own  poor,  tbe  population  of  wbicb 
did  not  exceed  2500 ;  but  tbe  bamlet  was  part  of  a  parisb  tbe  population  of  which  exceeded 
that  number.  Held  that,  if  tbe  bouse  was  in  a  "  plaoe"  wbicb  bad  not  tbe  required  popula- 
tion, it  was  also  in  a  "  parisb"  wbicb  bad  tbe  required  population  within  stat  8  A  4  Vict.  e. 
61,  a.  15,  and  therefore  might  be  kept  open  until  11  o'clock  at  night. 

3.  Concessum,  that  a  house  in  a  hamlet  wbicb  was  more  than  one  mile  distant  firom  the  spot 
used  as  a  polling-place  for  the  parliamentary  borough,  though  within  one  mile  from  the  bound- 
ary of  tbe  borough,  was  not  privileged  to  be  kept  open  until  11  o'clock  at  night. 

4.  A  beer-bouse  was  situated  in  a  parisb  partly  witbin  a  borough  and  partly  in  a  county ; 
the  population  of  the  parish  exceeded  2500,  but  the  population  of  that  part  of  tbe  parish 
wbicb  was  out  of  the  borough  and  in  which  the  house  was  situated  was  less  than  2500. 
Tbe  amount  of  poor-rate  assessed  on  property  within  the  borough  was  more  in  the  pound  than 
tbat  assessed  on  property  out  of  the  borough.    Held,  tbat  tbe  bouse  migbt  be  kept  open  until 

11  o'clock  at  nigbt. 

Thb  following  cases  were  stated  pursuant  to  stat*  20  &  21  Vict.  c.  48, 
8.  2. 

In  each  of  them  there  was  a  conviction  by  justices  at  Pettj  Sessions, 
on  an  information  by  the  respondent  under  stat.  8  &  4  Vict.  c.  61,  s.  15, 
charging  the  ♦appellant  with  keeping  open  his  house  for  the  sale  r^efsi  o 
of  beer  after  the  hour  of  10  o'clock  in  the  evening  contrary  to  ^ 
the  statute. 

Washington,  Appt.,  Scott,  Respt. 

The  appellant's  house  was  situate  at  Bradley  Green,  in  the  parish  of 
Biddulph.  The  parish  of  Biddulph  maintains  its  own  poor,  and  has  a 
population  according  to  the  last  parliamentary  census  greatly  exceedins 
2500.  Biddulph  is  not  divided  into  townships  or  liberties,  but  in  severu 
parts  of  the  parish  there  are  collections  of  houses  together,  which  have 
acquired  names,  as  Bradley  Green,  Gillow  Heath,  The  Hurst,  &c.,  but 
npne  of  these  separate  collections  of  houses  contain  either  now  or  at  the 
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last  census  2500  inhabitants.  Bradley  Green  is  rated  to  all  the  paro- 
chial rates  of  the  pairish  of  Biddalph,  and  no  separate  census  is  taken  of 
the  population,  but  the  population  is  ascertainable  with  sufficient  aoco- 
racy  by  estimating  the  proportion  it  bears  to  the  population  of  the  pariah 
according  to  the  last  census.  It  is  situate  upwards  of  one  mile  from  any 
polling  place. 

It  was  contended  on  the  part  of  the  appellant  that,  as  his  house  was 
in  the  parish  of  Biddulph,  which  contained  according  to  the  last  parlia- 
mentary census  more  than  2500  inhabitantSi  he  had  a  right  to  keep  open 
the  same  until  11  o'clock. 

On  the  part  of  the  respondent  it  was  contended  that,  although  the  ap- 
pellant's house  was  in  Biddulph  parish,  still,  as  it  was  at  a  place  called 
jBradley  Green,  which  did  not  contain  2500  inhabitants,  the  appellant 
was  bound  to  close  at  10  o'clock. 

*6191  ^'^^^  justices  were  of  opinion  that  the  contention  of  the  re- 
-■  spondent  was  the  correct  view,  and,  being  advised  that  the  case 
of  Reg.  V.  Gharlesworth,  2  L.  M.  &  P.  117,  20  L.  J.  M.  C.  181,  favoured 
this  construction,  gave  judgment  against  the  appellant,  being  also  of 
opinion,  so  far  as  it  was  a  question  of  fact  for  them,  that  Bradley  Green 
was  a  separate  place  within  the  meaning  of  the  statute. 

The  judgment  of  the  Court  was  requested  as  to  whether  the  jostioes 
were  correct  in  point  of  law  in  their  determination,  or  as  to  what  should 
be  done  in  the  premises. 

Stat.  3  &  4  Vict.  c.  61,  s.  15,  enacts  "  that  no  person  licensed  to  sell 
beer  or  cider  by  retail ....  shall  have  or  keep  his  house  open  for  the 
sale  of  beer  or  cider,  nor  shall  sell  or  retail  beer  or  cider,  nor  shall  suf- 
fer any  beer  or  cider  to  be  drank  or  consumed  in  or  at  such  house,  at 
any  time  before  the  hour  of  5  of  the  clock  in  the  morning  nor  after  12 
of  the  clock  at  night  of  any  day  in  the  week  in  the  cities  of  London, 
&c.,  nor  after  11  of  the  clock  within  any  parish  or  place  within  the  bills 
of  mortality,  or  within  any  city,  cinque  port,  town  corporate,  parish  or 
place,  the  population  of  which,  according  to  the  last  parliamentary  cen- 
sus, shall  exceed  2500,  or  within  one  mile,  to  be  measured  as  aforesaid, 
from  any  polling  place  used  at  the  last  election  for  any  town  having  the 
like  population,  and  returning  a  member  or  members  to  Parliament,  nor 
after  10  of  the  clock  in  the  evening  elsewhere." 

McMdhofiy  for  the  respondent. — In  Beg.  v.  Gharlesworth,  2  L.  M.  & 
P.  117,  20  L.  J.  M.  G.  181,  the  house  was  situate  in  the  township  of  C., 
^r»QA-i  "^having  a  population  less  than  2500 ;  it  was  also  in  a  place  called 
^  Holmfirth,  having  a  population  exceeding  2500 ;  and  the  place  so 
called  consisted  of  parts  of  three  townships  (G.  being  one),  each  of 
which  maintained  its  own  poor  separately,  but  had  no  local  rights  pecu- 
liar to  itself,  being  an  aggregation  of  houses  and  inhabitants  which  had 
received  a  separate  name;  and  Erie,  J.,  held  that  it  was  a  '* place"  in 
which  the  house  might  be  kept  open  till  11  o'clock  in  the  evening  under 
Stat.  3  &  4  Vict  c.  61,  s.  15.  [Gockbubn,  G.  J. — The  word  '^  place" 
in  that  enactment  follows  the  word  '^  parish,"  and  according  to  the  rule 
of  construction  must  be  taken  to  be  something  ejusdem  generis  with 
township  or  vill.  Grompton,  J. — The  '^  place"  must  have  a  deecriptioB 
known  to  the  law ;  we  should  depart  from  the  general  rule  of  construe* 
tion  if  we  held  that  Bradley  Green  was  a  separate  '^  place"  within  sect 
15.]    It  would  be  pernioious  that  the  beer-houses  situated  in  a  saiaS . 
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collection  of  hooaeb  at  the  end  of  an  extensive  parish  should  be  kept  open 
after  10  o'clock  at  night«.  [Oookburn,  C.  J. — Why  should  the  houses 
in  Bradley  Oreen  be  treatea  differently  from  what  they  would  be  if  it 
was  a  street  ?    The  word  ^*  place*'  in  sect.  15  must  be  something  analo- 

us  to  a  parish.   The  dictum  of  Erie,  J.y  in  Reg.  v,  Charlesworth,  2  L. 

.  k  P.  117,  20  L.  J.  M.  C.  181,  was  extrajudicial,  for  the  hamlet  of 
C.  was  also  part  of  the  parish  of  Kirkburton,  which  contained  more 
than  2500  inhabitants,  and  therefore  the  appellant  was  entitled  to  keep 
his  house  open  until  11  o'clock  whatever  was  the  right  construction  of 
the  word  ^*  place"  in  sect  15.] 

*Gibban9j  for  the  appellant,  was  not  called  upon.  r*621 

Per  Curiam.    (Gockbu&n,  G.  J.,  Crompton  and  Shbs,  JJ.     ■- 

Judgment  for  the  appellant. 

SmitHi  Appt,  Redding,  Respt.     \^May  2, 1866.] 

For  head-note,  see  p.  617. 

Thb  appellant  was  a  beer-house  keeper  in  the  hamlet  of  Wall,  in  the 
parish  of  St.  Michael,  Lichfield,  in  the  county  of  Stafford,  and  was  duly 
licensed  to  sell  beer,  ale  and  porter  by  retail  to  be  drunk  and  consumed 
in  his  honse  and  premises  there. 

On  the  day  in  question,  at  half  past  10  p.  m.,  the  respondent,  who  is 
a  police  constable,  visited  the  appellant's  house  and  founa  it  open  for  the 
0ue  of  beer,  there  being  four  men  drinking  in  it.  Wall  is  a  hamlet  or 
place  maintaining  its  own  poor,  and  has  its  own  overseers  and  guardians, 
but  is  within  the  Lichfield  Poor  Law  Union.  The  population  of  Wall 
according  to  the  last  parliamentary  census  was  94 ;  but  the  population 
of  the  parish  of  St.  Michael,  Lichfield,  within  which  it  is  situate,  ex- 
ceeds 2500  persons.  The  distance  of  Wall  from  the  spot  used  as  the 
poUine  place  at  the  last  parliamentary  election  for  the  city  of  Lichfield, 
which  naa  a  population  exceeding  2500  persons,  was  more  than  one  mile 
measured  as  directed  by  the  statute,  but  the  distance  of  Wall  from  the 
boundary  of  the  city  of  Lichfield,  was  under  one  mile.  The  hamlet  of 
Wall,  like  several  other  places  maintaining  their  own  poor  within  ri^og^t) 
*the  parish  of  St.  Michael,  Lichfield,  has  now  a  separate  church  '-  "^ 
and  minister,  and  is  duly  constituted  the  district  chapelry  of  St.  John, 
Wall. 

The  license  of  the  appellant  was  thus  worded :  ^^  We,  the  undersigned, 
being  the  collector  and  supervisor  of  excise  for  the  collection  of  Lich- 
field and  district  of  Lichfield,  do  hereby  authorise  and  empower  Edward 
Smith,  now  being  a  householder,  and  dwelling  in  a  house  in  Wall,  in  the 
parish  of  St.  Michael,  Lichfield,  within  the  limits  of  the  said  collection 
and  district,  to  sell  beer,  &c.,  by  retail  in  order  that  it  may  be  consumed 
in  the  said  dwelling-house  of  the  said  Edward  Smith,"  &c. 

It  was  contended  on  the  part  of  the  appellant.  First,  that  Wall  was 
within  and  formed  part  of  a  parish  the  population  of  which  exceeded 
2500  persons.  Secondly,  that  Wall  was  within  a  mile  measured  as  di- 
rected by  the  statute  from  the  city  of  Lichfield,  beine  a  polling  place 
used  at  the  last  parliamentary  election  for  that  city,  which  has  a  popula- 
tion exceeding  2500. 

The  justices  being  of  opinion  that  the  evidence  brought  the  case 
within  the  operation  of  sect.  15  of  stat.  8  &  4  Vict  c.  61,  and  that  Wall 
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irw  a  '*  place"  of  itself  within  the  meaning  of  that  Aet,  and  that  it  was 
not  within  one  mile  of  the  actual  polling  place  ased  at  the  last  parlia* 
mentary  election  for  the  city  of  Lichfield  although  it  was  within  a  mile 
of  the  boundary  of  the  city  of  Lichfield  within  which  the  said  polling 
place  was,  convicted  the  appellant. 

The  questions  for  the  opinion  of  the  Court  were,  First,  whether  the 
hamlet  of  Wall  is  part  of  the  parish  of  St.  Michael,  within  the  meaning 
of  sect.  15  of  Stat  8  &  4  Vict.  c.  61,  so  as  to  confer  upon  the  appellant 
inonvi  the  privilege  of  keeping  his  house  open  until  11  o'clock  *at 
^  night.  Secondly.  Whether  the  hamlet  of  Wall  is  within  one 
mile,  measured  as  directed  by  the  statute,  from  the  polling  plaee  used  at 
the  last  election  for  Lichfield,  having  a  population  exceeding  2600  per- 
sons, and  returning  members  to  serve  in  parliament  Thirdly.  In  what 
cases  a  "  place"  within  the  meaning  of  the  Act  can  be  in  a  parish. 

Anstie^  for  the  appellant  abandoned  the  second  point. 

MatthewSj  for  the  respondent. — A  collection  of  residences  of  persons 
having  a  common  interest  is  a  ^' place"  within  stat  3  k  4  Vict.  o.  61,  s. 
15,  Reg.  V.  Charlesworth,  2  L.  M.  &  P.  117,  20  L.  J.  M.  C.  181. 
Wall  is  a  distinct  hamlet,  and  the  justices  find  that  it  is  a  *^  place"  of 
itself.  pijUSH,  J. — But  it  may  be  part  of  a  very  populous  town.]  That 
is  a  question  of  fact  for  the  justices.  [Blackburn,  J. — Whether  Wall 
was  part  of  a  town  was  not  a  question  raised  before  them.  Lubh,  J. — 
The  statute  also  provides  for  houses  in  extraparochial  places.] 

Anstie,  for  the  appellant. — In  Washington,  appt.,  Scott,  respt.,  ante, 
p.  618,  which  overruled  the  dictum  of  Erie,  J.,  in  Reg.  v.  Charlesworth, 
it  was  held  that  the  word  ^^  place,"  in  stat.  8  &  4  Yict  c.  61,  s.  18, 
means  a  town,  vill,  or  other  place  in  the  nature  of  a  parish.  A  town 
may  consist  of  several  parishes  or  parts  of  parishes  the  population  of 
each  of  which  is  small  but  the  aggregate  may  exceed  2500,  and  a  house 
in  such  a  town  ought  not  to  lose  its  privilege  because  it  is  also  within 
an  unprivileged  parish  or  place.  Stat  8  &  4  Vict.  c.  61,  a.  20, 
^6241  '*'^'^<^n^<>^^^^  ^^^  interpretation  clause,  sect  32,  of  stat.  11  6. 
•J  4  &  1  W.  4,  c.  64,  by  which  clause  '^  the  words  *  parish  or  place' 
shall  be  deemed  to  include  any  township,  hamlet,  tithing,  vill,  extra- 
parochial  place,  or  any  place  maintaining  its  own  poor,"  so  that  hamlet 
is  included  in  the  word  '<  place."  Sect  18  of  stat.  11  6.  4  &  1  W.  4, 
c.  64,  is  the  only  one  in  which  the  words  ^*  parish  or  place"  occur,  and 
there  reference  is  to  the  police  jurisdiction  to  be  exercised.  Independ- 
ently of  the  question  what  is  the  meaning  of  the  word  **  place"  in  stat. 
8  &  4  Vict.  c.  61,  s.  15,  the  house  of  the  appellant  is  in  the  parish  of 
St.  Michael,  Lichfield,  which  has  a  population  exceeding  2500. 

Matthews^  in  reply. — If  the  words  of  sect.  82  of  stat  11  G.  4  1 1  W. 
4,  c.  64,  are  substituted  for  the  words  *' parish  or  place,"  in  sect  15  of 
stat.  8  &  4  Vict  c.  61,  the  hamlet  of  Wall  will  not  be  included  in  the 
second  clause,  for  it  has  not  a  population  exceeding  2500 ;  but  muBt 
fall  within  the  term  **  elsewhere."  In  Washington,  appt,  Scott,  respt, 
ante,  p.  618,  Bradley  Green  did  not  maintain  its  own  poor  and  had 
none  of  the  parochial  incidents  which,  according  to  that  case,  a  **  place" 
must  have.  pijUSH,  J. — Suppose  a  hamlet  part  of  a  parish  containing 
a  population  not  exceedins  2500,  but  associated  with  fragments  of  other 
parishes  forming  a  town  the  population  of  which  exceeds  2500,  if  the 
hamlet  was  a  place  within  sect  16  a  licensed  house  in  it  must  be  closed 
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St  10  o'clock  in  the  evening,  whereas  a  house  next  door  to  it,  if  in  an- 
other fragment,  might  be  kept  open 'later.  Blackburn,  J. — The  per- 
son who  drew  Uie  Act  seems  not  to  have  known  that  in  the  north  of 
England  there  are  many  large  parishes.] 

^Blackburn,  J. — I  think  the  magistrates  were  wrong  in  con-  r^eaoe 
victing  the  appellant,  holding  that  because  Wall  is  a  parochial  ■- 
hamlet  it  is  a  ^*  place"  within  stat.  8  &  4  Vict.  c.  61,  s.  15.  The  con- 
viction is  on  sect.  15,  bat  we  shoald  look  first  at  sect.  1,  which  enacts, 
among  other  things,  that  a  license  to  sell  beer  by  retail  shall  not  be 
granted  in  respect  of  any  dwelling-house  not  rated  to  the  rate  for  the 
relief  of  the  poor  of  the  parish,  township,  or  place  in  which  the  house 
is  situate  on  a  rent  or  annual  value  of  11{.  per  annum,  ^Mf  situated 
within  any  city,  cinque  port,  town  corporate,  parish,  or  place,"  the 
population  of  which  exceeds  2500  and  does  not  exceed  10,000,  &c.  In 
this  section  the  Legislature  use  the  words  **  parish  or  place,"  and  enact 
that  if  a  house  being  in  a  small  parish,  in  which  it  is  rated,  is  also  in  a 
larger  place  having  a  population  exceeding  2500,  &c.,  the  qualification 
for  a  license  must  he  on  the  higher  scale  of  rent  or  annual  value;  e.  g. 
if  it  is  within  a  cinque  port  or  other  larger  district,  however  small  the 
parish  or  place  in  which  it  is  rated  may  be.  It  is  therefore  plain  that 
the  Legislature  contemplated  that  a  parish  in  which  a  house  was  rated 
mi^t  be  within  a  larger  place.  Under  sect.  15  a  house  may  be  situ- 
ate in  a  small  parish  or  place  and  yet  be  within  a  city,  cinque  port  or 
town  corporate  the  population  of  which  exceeds  2500,  and  under  such 
circumstances  it  would  have  the  privilege  of  being  kept  open  until  the 
hour  of  11  o'clock.  That  being  so,  I  see  no  reason  why,  if  the  house, 
thouffh  in  a  small  place,  is  situate  within  a  parish  the  population  of 
which  exceeds  2500,  it  should  not  have  the  privilege  of  being  kept  open 
till  11  o'clock.  It  is  not  necessanr  to  inquire  whether  Reg.  v.  Charles- 
worth,  2  L.  M.  &  P.  117,  20  L.  J.  M.  C.  181,  *wa8  rightly  de-  n,g2g 
cided,  but  it  is  consistent  with  this  that,  though  a  collection  of  I-  "^ 
houses  may  have  acquired  a  name  so  as  to  be  a  **  place"  within  sect.  15, 
it  may  also  be  within  a  parish  having  a  population  exceeding  2500.' 
Nor  is  Washington,  appt.,  Scott,  respt.,  ante,  p.  618,  necessarily  in- 
consistent with  Beg.  V.  Gharlesworth,  2  L.  M.  &  P.  117,  20  L.  J.  M. 
G.  181.  Here,  though  the  hamlet  of  Wall  may  be  a  *'  place"  within 
the  meaning  of  sect.  15,  and,  if  so,  smaller  than  is  required  to  confer 
on  the  house  the  privilege  of  beine  kept  open  after  10  o'clock,  yet  it  is 
within  the  parish  of  St.  Michael,  Lichfield,  which  has  a  sufficient  popu- 
lation to  give  that  privilege.  Whether  this  decision  carries  out  the  in- 
tention of  the  Legislature  is  for  them  to  consider. 

Shee,  J. — The  appellant  could  not  properly  be  convicted  under  sect. 
15  of  Stat.  8  &  4  Vict.  c.  61,  unless  his  house  being  kept  open  after  10 
o'clock  in  the  evening  was  in  a  ^^  place"  not  within  a  parish,  the  popu- 
lation of  which  did  not  exceed  2500.  The  word  ''  place"  in  that  part  of 
the  section  following  the  word  ^'parish^'  means  a  place  not  being  a 
parish  or  part  of  a  parish.  By  the  interpretation  clause,  sect.  82, 
of  sUt.  11  6.  4  &  1  W.  4,  c.  64,  <<  the  words  ^  parish  or  place'  shall  be 
deemed  to  include  any  township',  hamlet,  tithing,  vill,  extraparoofaial 
place,  or  any  place  maintaining  its  own  poor,"  and,  applying  that  to 
Stat.  8  &  4  Vict.  c.  61,  s.  15,  the  words  ^'parish  or  place"  have  the  same 
meaning  when  it  is  said  '^  within  any  parish  or  place  within  the  bills  of 
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mortality"  as  when  it  is  said  *^  within  any  city,  cinque  port,  town  cor- 
porate, parish  or  place.'*  The  appellant's  house  is  in  a  pari^  and  in  a 
place,  but  the  fact  of  his  house  being  in  a  smaller  place  does  not  take 
*6271  *^^^7  ^^^  privilege  which  belongs  to  it  as  being  in  a  parish  ha?- 
^  inff  the  required  population. 
Lush,  J. — The  object  of  the  Legislature  in  sect.  15  of  stat.  S  &  4 
Vict.  c.  61,  was  to  regulate  the  hours  of  closing  houses  licensed  for  the 
sale  of  beer  by  retail,  according  to  the  supposed  wants  of  the  district 
as  indicated  by  the  population.  Havins  regard  to  that  object  a  **  place" 
may  be  made  up  of  fragments  of  parishes  which  together  constitute  a 
populous  district  requiring  houses  to  be  kept  open  later  than  10  o'clock 
in  the  eyening,  though  each  of  those  fragments  would,  taken  by  itself, 
not  contain  the  required  population.  Washington,  appt,  Scott,  respt, 
ante,  p.  618,  is  consistent  with  our  decision.  In  that  case  there  wsa 
an  aggregation  of  houses  within  a  parish,  and  the  population  of  that 
part  of  the  parish  did  not  exceed  2600,  but  the  parish  itself  contained 
a  larger  population,  and  the  Court  held,  as  we  do  now,  that  the  house 
being  within  a  parish  of  the  requisite  population  had  the  privilege.  In 
order  to  sustain  the  present  conviction,  it  must  be  shown  that  the  ap- 

i>ellant's  house  was  not  situated  either  in  a  parish  or  a  place  the  popu- 
ation  of  which  exceeds  2500.  It  is  not  within  a  *'  place"  according  to 
the  construction  of  that  word  in  Reg.  v.  Gharlesworth,  2  L.  M.  &  P. 
117,  20  L.  J.  M.  C.  181,  but  it  is  within  a  parish."  The  interpre- 
tation clause,  sect.  82,  of  stat.  11  G.  4  &  1  n .  4,  c.  64,  does  not  saj 
that  the  words  "  parish  or  place"  shall  be  restricted  to  the  meanings 
there  enumerated,  but  is  an  extension  of  the  meaning  of  those  terms. 

Judgment  for  the  appellant. 

*628]    ^Windsor,  appellant,  Jkffbry,  respondent,  [June  6, 1866.] 

For  bomd-noto,  aee  p.  617. 

,  The  appellant  was  duly  licensed  under  stat  8  &  4  Vict  c.  61,  to  retail 
beer  to  be  consumed  in  his  house  and  premises  in  the  parish  of  Saint 
Mary  in  the  Castle,  in  the  county  of  Sussex. 

.  At  the  time  the  license  was  granted  the  house  and  premises  were  rated 
in  one  sum  to  the  rates  for  the  relief  of  the  poor  of  the  parish  in  which 
the  house  was  situated,  on  a  rent  or  annual  value  of  above  IIL  per  an- 
num, to  wit  at  24/.  per  annum,  and  continued  so  rated  to  the  time  of 
hearing  the  information. 

The  population  of  the  parish  of  St.  Marv  in  the  Castle,  according 
to  the  last  parliamentary  census,  preceding  the  day  laid  in  the  informt- 
tion,  exceeded  2500,  that  is  to  say,  such  population  amounted  to  4809. 
Part  of  it  is  situate  within  the  Dorough  of  Hastings,  and  a  majority 
of  the  population  of  the  parish  reside  within  the  borough,  and  conse- 
quently the  part  of  the  population  which  resides  in  that  part  of  the 
Krish  which  is  situate  without  the  borough  is  less  than  2500  ;  and  the 
use  of  the  appellant  is  in  that  part  of  the  parish  which  is  not  within 
the  borough  of  Hastings. 

:  There  are  only  two  overseers  and  one  assistant  overseer  for  the  whole 
of  the  parish,  and  they  are  nominated  at  one  and  the  same  open  vestrji 
and  they  make  only  one  rate  for  the  relief  of  the  poor  of  the  whole 
parish,  which  is  in  the  following  form ; — "  An  assessment  for  the  relief 


6  BEST  &  SMITH.    Q.  B.  628 

of  the  poor  of  the  parish  of  St.  Mary  in  the  ^Castle,  in  the  r^aoa 
connty  of  Sussex,  and  for  other  purposes  chargeable  thereon  ac-  ■- 
cording  to  law,  made  this  12th  day  of  October,  1865,  after  the  rate  of 
Sd.  in  the  pound."  The  rate  then  proceeds  with  the  assessment  on  the 
property  within  the  limits  of  the  borough,  and  at  the  foot  thereof  the 
allowance  by  two  of  the  justices  for  the  borough  is  added.  The  rate 
then,  without  a  new  heading,  proceeds  with  the  assessment  on  property 
out  of  the  borough,  and  at  the  end  thereof  the  allowance  of  that  por- 
tion of  the  rate  by  two  county  justices  is  added. 

The  amount  of  poor-rate  assessed  on  property  within  the  borough  is 
more  in  the  pound  than  that  which  is  assessed  on  property  out  of  the 
borough,  because  the  borough-rate  is  added  to  and  included  in  the 
amount  of  such  poor-rate  to  be  collected  from  the  ratepayers  within  the 
borough,  whereas  the  occupiers  of  property  out  of  the  borough  are  not 
chargeable  with  such  borough-rate,  and  the  same  assistant  overseer  col- 
lects both  classes  of  the  rate  though  he  holds  only  one  appointment 
from  the  borough  justices,  but  the  overseers  hold  separate  appointments 
from  the  borough  and  county  justices. 

The  whole  of  the  borough  of  Hastings,  and  the  whole  of  the  parish 
of  St.  Mary  in  the  Castle,  as  well  as  several  other  parishes  out  of  the 
borough  of  Hastings,  are  within  the  Hastings  Poor  Law  Union,  and 
the  guardians  of  the  Union  keep  only  one  account  against  the  parish 
for  Uie  maintenance  of  the  poor  thereof,  and  make  only  one  undivided 
call  at  a  time  on  the  overseers  for  the  relief  of  the  poor  of  the  whole 
parish,  and  for  the  contribution  of  the  parish  to  the  common  fund,  and 
*make  no  distinction  whatever  between  that  part  of  the  parish  r^gon 
whitch  is  within  the  borough  and  that  part  which  is  without.  i- 

On  the  part  of  the  appellant  it  was  contended  that  he  had  not  com- 
mitted any  offence,  because  he  was  by  law  entitled  to  keep  his  house 
open  for  the  sale  of  beer  until  11  o'clock  at  night,  inasmuch  as  the  house 
was  situate  in  a  parish  the  whole  population  whereof  exceeded  2500. 

Bayfordj  for  the  respondent. 

AntHe,  for  the  appellant. 

Blackburk,  J. — The  case  is  governed  by  Smith,  appt.,  Redding, 
respt.,  ante,  p.  621,  in  which  I  doubted  at  first,  but  finally  agreed  wiSi 
the  rest  of  the  Court. 

Mbllob  and  Shbb,  JJ.,  concurred. 

Judgment  for  the  appellant. 


♦The  QUEEN  v.  The  Company  of  Proprietors  of  The  BRAD-  ^^^^^ 
FORD  Navigation  and  CROWTHER  and  Another.  June  >-  ^^^ 
10. 

JhAUc  nuiaanee.'^SUUyimy  powert, — Canal  Ccmpamy^-^Ltuee^ 

1.  Wbm  vtaHitory  powers  are  eonftned  under  drovmsUiioei  in  whioh  tbey  m%j  be  ezereiied 
with  a  jeenlt  not  eaofing  any  nnisanoe,  and  new  and  nnforeeeen  elrenmitaneet  arise  whieh 
render  the  ekereiie  of  them  uqNMeible  withoat  eanainf  one^  the  penona  ao  ezereiiing  them 
are  liable  to  indiotment. 

1  The  Bradford  Canal  Company  were  empowered  by  an  Act  of  11  G.  S,  to  make  a  eanal 
aod  rapply  it  with  water  from  certain  streams  mnning  into  Bowling  HiU  Beck,  and  to  make 
rtssrtoln  for  npplyinf  the  Canal  with  wateri  and  lo  do  iB  things  neoessaiy  for  the  making, 
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improriog,  completing  and  asing  th«  naTigation,  doing  Ai  little  damage  at  might  1m  In  lfc« 
ezeoation  of  the  powers,  and  making  satisfaction  to  the  owners  of  lands,  Ae.,  for  all  danagta 
by  them  sustained  in  or  by  the  execution  of  the  powers  of  the  Act  In  making  the  eanal  the 
Company  supplied  it  with  water  from  another  stream  called  the  Bradford  Deck,  and  afterwards 
purchased  mills  on  the  Bradford  Beck  lower  down  the  stream,  and  in  1802  an  Act  was  passed 
Testing  the  mills  in  them  exempt  from  forfeiture  incurred  under  the  laws  of  mortaaiA.  At 
some  period  since  1798  the  supply  of  water  to  the  bead  of  the  canal  from  Bowling  Mill  Beek 
was  discontinued,  and  mainly  derived  from  the  Bradford  Beck.  In  1842  The  Bradford  Water- 
works Company  were  incorporated  by  an  Act  which  restrained  them  from  altering,  diverting, 
or  making  use  of  the  streams  of  water  flowing  into  the  Bradford  Canal.  By  the  Bradford 
Improvement  Act,  1850,  the  Corporation  of  Bradford  were  invested  with  powere  for  draining 
and  otherwise  improving  the  borough ;  and  by  sect  S2  were  empowered  to  cleanse  the  Brad- 
ford and  Bowling  Mill  Becks,  Ac. :  provided  that  nothing  in  the  Act  should  authorise  them 
to  iqjure  the  Bradford  Canal  or  divert  any  of  the  streams  which  supplied  it  with  water.  When 
the  canal  was  first  supplied  with  water  from  the  Bradford  Beck,  and  for  many  years  afterwards, 
the  water  of  that  beck  was  pure,  but  within  thirty  or  forty  years  the  town  of  Bradford  gtwatly 
extended  and  increased,  and  for  many  years  a  great  number  of  the  drains  and  aewan  of  the 
town  emptied  themselves  into  the  Bradford  and  Bowling  Mill  Becks ;  and  by  reason  of  the 
water  so  diverted  into  the  canal  being  in  a  foul  and  polluted  state  the  canal  became  a  public 
nuisance.    The  Canal  Company  having  demised  the  canal  in  this  state : 

(1.)  Held,  that  their  lessees  were  liable  to  an  indictment  for  the  nuisance,  inasmueh  as  the 

Act  of  11  U.  3  did  not  enjoin  the  Company  to  take  the  water  of  the  BowHng  Mill  or 

Bradford  Beck ;  and  in  authorising  them  to  take  it  in  a  pure  state  the  Legislatare  did 

not  contemplate  their  taking  it  in  a  polluted  state. 
(2.)  Qumre,  whether  the  Canal  Company  were  liable  to  an  indictment  for  the  nuisance 

during  the  lease  ? 

Indictment  for  a  public  nuisance  by  ooUectins,  impounding,  and 
*M91  ^^^pi^g  exposed  on  the  Ist  July,  *1864,  and  thence  continually 
^^  -I  until  the  10th  August,  1864,  in  the  Bradford  Canal,  at  Brad- 
ford, in  the  West  Riding  of  Yorkshire,  large  quantities:  of  foul  liquid 
filth,  sewage,  and  poUutea  water,  near  dwellinff-houses  and  public  streets 
and  common  highways,  whereby  noisome  ana  unwholesome  smelb  and 
stenches  arose,  and  the  air  was  corrupted  and  infected. 

On  the  trial  at  the  Spring  Assizes,  at  Leeds,  in  1865,  before  Martin, 
B.,  a  verdict  was  entered  for  the  Crown,  by  consent,  subject  to  a  special 
case. 

The  Company  of  Proprietors  of  the  Bradford  Navigation  were  ineor- 
porated  by  an  Act  of  11  G.  8,  o.  89,  a.  d.  1771,  intituled  '^  An  Act  for 
making  a  navigable  cut  or  canal  from  Bradford,  to  join  the  Leeds  and 
Liverpool  Canal  at  Windhill,  in  the  township  of  Idle,  in  the  county  of 
York." 

By  this  Act ;  after  reciting,  among  other  things,  that  the  making  a 
navigable  out  or  canal  from  the  town  of  Bradford,  in  the  county  of  York, 
through  the  several  townships,  parishes  or  hamlets  of  Bradford,  Bolton 
and  Idle,  in  that  county,  to  join  and  communicate  with  a  canal  from 
Leeds  to  Liverpool  at  Windhill,  for  the  navigation  of  boats  and  other 
vessels  with  heavy  burthens,  would  open  a  short,  easy  and  commodious 
communication  between  the  town  of  Bradford  and  the  said  canal,  which 
would  be  of  great  advantage  to  the  trade  carried  on  there  and  at 
the  places  adjacent,  and  would  also  tend  to  the  improvement  of  the 
lands  near  the  same,  the  relief  of  the  poor,  and  preservation  of  the 
public  roads,  and  moreover  be  of  great  public  utility,  and  that  certain 
persons  were  desirous  at  their  own  proper  costs  and  charges  to  begin, 
carry  on  and  complete  the  proposed  navigable  cut  or  canal ;  it  was 


♦688] 


enacted  that  those  persons  ♦should  be  united  into  a  Company  tow 
carrying  on,  making,  eompleting  and  maintaining  it,  and  for  that 
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purpose  should  be  incorporated  by  the  name  of  The  Company  of  Pro- 
prietors of  the  Bradford  Navigation.     And  the  Company  were  empow- 
ered, as  soon  as  600/.  should  have  been  subscribed,  to  make  and  complete 
a  cut  or  canal,  navigable  and  passable  for  boats,  barges,  and  other  ves- 
sels, from  or  near  a  certain  bridge  in  Bradford,  called  Hoppy  Bridge, 
through  the  township  of  Bradford  and  through  the  townships  of  Bolton 
and  lale,  to  join  and  communicate  with  the  canal  from  Leeds  to  Liver- 
pool at  Windhill,  in  such  course  and  direction  as  was  delineated  in  a 
map,  or  within  24  yards  from  the  same,  and  to  supply  the  cut  or  canal 
while  the  same  shoul4  be  making  and  when  made  with  water  from  such 
springs,  soughs,  brooks,  drains,  streams  and  watercourses  as  should  be 
found  in  making  the  cut  or  canal,  and  from  such  springs,  brooks,  soughs, 
streams,  drains  and  watercourses  running  into  a  brook  called  Bowling 
Mill  Beck,  as  should  be  found  within  the  distance  of  2000  yards  of 
Hoppy  Bridge,  except  such  water  as  might  supply  any  house  or  houses 
by  pipes,  and  also  to  make  such  reservoirs  as  should  be  found  necessary 
for  the  purposes  of  the  cut  or  canal  within  the  said  distance  for  the  more 
convenient  supplying  the  canal  with  water  and  for  the  purposes  afore- 
said, as  also  for  the  making,  using,  completing,  extending  and  maintain- 
ing of  such  trenches,  passages,  gutters  and  watercourses,  soughs  and 
drains,  as  should  be  proper  and  necessary  to  convey  water  into,  out  of 
or  under  the  cut  or  canal ;  and  the  Company  were  authorized  and  em- 
powered, among  other  things,  to  alter,  divert  and  change  the  courses  of 
any  brooks  or  "^watercourses  lying  within  800  yards  of  Hoppy  t-mqa 
Bridge  that  might  in  any  manner  hinder,  damage  or  obstruct  the  ^ 
*ettt  or  canal,  and  to  carry,  divert  and  convey  such  brooks  or  water- 
oonrses  through  and  over  the  grounds  adjoining  to  or  near  the  course 
of  the  cut  or  canal,  and  to  make  such  banks  between  the  same,  where 
necessary,  as  would  be  sufficient  for  a  road  and  towing-path,  and  to 
separate  such  brooks  or  watercourses  from  the  cut  or  canal,  &c.,  and  to 
oonstruct,  erect  and  keep  in  repair  any  piers,  arches  and  other  works 
in,  upon  and  across  any  rivers  or  brooks  for  the  making,  using,  main- 
taining and  repairing  the  cut  or  canal  and  towing-paths  on  the  sides 
thereof ;  '^  and  also  to  construct,  erect,  make  and  do  all  matters  and 
things  which  they  shall  think  it  convenient  and  necessary  for  the  making, 
effecting*  preserving,  improving,  completing  and  using  the  said  naviga- 
tion in  pursuance  and  within  the  true  intent  and  meaning  of  this  Act ; 
they  the  said  proprietors  doing  as  little  damage  as  may  be  in  the  execu- 
tion of  the  several  powers  to  them  hereby  granted ;  and  making  satis- 
faction in  manner  hereinafter  mentioned  to  the  owners  and  proprietors 
of  such  lands,  tenements  or  hereditaments,  waters,  watercourses,  brooks 
or  rivers  respectively,  as  shall  be  changed,  altered,  taken,  used,  diverted 
or  prcrjndiced  for  all  damages  to  be  by  them  sustained  in  or  by  the  exe- 
cution of  all  or  any  of  the  powers  of  this  Act.     And  this  Act  shall  be 
sufficient  to  indemnify  the  said  Company  of  Proprietors  and  their  ser- 
vants, agents  and  workmen,  and  all  other  persons  whatsoever,  for  what 
they  or  any  of  them  shall  do  by  virtue  of  the  powers  hereby  granted, 
subject  to  such  provisions  and  restrictions  as  are  hereinafter  mentioned." 
*It  was  further  enacted  that  in  consideration  of  the  charges  r^goe 
and  expenses  the  Company  would  be  at  in  making,  maintaining  ^ 
and  supplying  with  water  the  cut  or  canal,  and  in  making  and  maintain- 
ing the  otner  works  thereby  authorized  to  be  made  aud  erected,  it  should 
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be  lawful  for  the  Company  to  take  and  recover  certain  tonnage  and 
wharfage  rates,  tolls  and  duties  for  goods,  wares,  merchandise  and  com- 
modities navigated,  carried  or  conveyed  upon  or  through  the  cut  or 
canal. 

^'  Provided  always  and  be  it  further  enacted,  that  all  persons  whatso- 
ever shall  have  free  liberty  with  boats  and  other  vessels  to  use  the  navi- 
gable cut,  canal  and  sluices  to  be  made  by  virtue  of  this  Act  for  the 
purpose  of  conveying  coal,  stone,  timber  and  other  goods,  wares  and 
merchandise  and  commodities  whatsoever  to  or  from  the  said  cut  or 
canal,  trenches  or  passages,  and  also  to  navigate  upon  the  same  respect- 
ively with  any  boats  or  vessels  not  exceeding  fourteen  feet  in  breadth, 
and  to  use  the  said  wharfs  and  quays  for  loading  and  unloading  coals 
and  other  goods,  and  the  said  towing-paths  for  hauling  and  drawing 
such  boats  and  vessels  upon  payment  of  such  rates  and  duties  as  shaU 
be  demanded  by  the  said  Company  of  proprietors  not  exceeding  the 
rates  herein  mentioned." 

After  the  passing  of  this  Act  a  canal  was  constructed  by  the  Com- 
pany which  was  opened  for  traffic  in  1774,  and  has  to  the  present  time 
been  used  bv  the  public  for  navigation.  It  extends  from  the  place  called 
Hoppy  Briage,  in  the  town  of  Bradford,  to  Windhill,  in  the  township 
of  Calverley,  about  three  miles,  where  it  joins  the  Leeds  and  Liverpool 
canal. 

*6361  ^^^  ^^^^  ^^  ^^^  canal  at  Hoppy  Bridge  forms  a  ^basin  into 
^  which  the  supplies  of  water  in  the  manner  after  described  were 
brought  for  the  purpose  of  the  navigation.  The  length  of  the  canal 
from  this  basin  to  the  first  lock,  called  Spinkwell  Lock,  is  about  three- 
fourths  of  a  mile,  passing  through  the  townships  of  Bradford  and  Bolton 
down  a  valley  near  the  course  of  the  Bradford  Beck  between  Manning- 
ham  Lane,  which  runs  at  a  distance  of  about  600  yards  from  the  canal 
on  the  left,  and  the  Eccleshill  and  Bradford  Turnpike  Road,  which  runs 
at  a  distance  of  about  100  yards,  and  the  Otley  and  Dudley  Hill  High 
Road,  which  runs  at  a  distance  of  about  500  yards  from  the  canal  on 
the  right. 

At  the  time  when  the  canal  was  first  constructed,  buildings  and  public 
streets,  forming  part  of  the  town  of  Bradford  as  it  then  existcKl,  lay 
near  the  basin  and  head  of  the  canal.  Before  and  at  the  time  men- 
tioned  in  the  indictment  the  lands  and  districts  along  the  course  of  the 
canal  from  the  basin  to  Spinkwell  Lock  were  occupied  by  a  number  of 
suburban  residences  of  families  who  dwell  in  and  around  Mannineham 
Lane  and  the  Eccleshill  and  Bradford  Turnpike  Road  and  the  Otlev 
and  Dudley  Hill  High  Road ;  but  when  the  canal  was  first  constracte<^ 
and  from  that  time  till  about  thirty  years  next  before  the  time  mentioned 
in  the  indictment,  those  lands  and  districts  so  occupied  were  almost 
entirely  open  fields  with  very  few  houses  or  buildings  thereon. 

During  the  summer  of  1864,  and  at  the  time  to  which  the  indictment 
referred,  the  part  of  the  canal  from  Hoppy  Bridge  to  Spinkwell  Lock 
was  in  so  foul  and  polluted  a  state  that  the  smell,  and  stench  arising 
*6S71  *^^^^  ^^^  liquid  sewage  and  polluted  water  in  the  canal  became 
^  a  public  nuisance  to  the  inhabitants  of  the  above-mentioned 
streets  of  the  town  of  Bradford  and  of  the  said  districts,  buildings  and 
suburban  residences,  and  to  the  persons  passing  along  the  streets  and 
highways  aforesaid. 
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The  principal  and  largest  stream  of  water  flowing  through  Bradford 
and  in  the  neighbourhood  of  the  course  of  the  canal  is  called  the  Brad* 
ford  Beck,  which  at  the  time  of  the  passing  of  the  Act  passed  away  from 
Thornton  Moor  on  the  west  of  and  above  the  town  of  Bradford  and  ran 
down  through  the  town,  turning  to  the  north  at  the  town  of  Bradford 
towards  Windhill  and  Shipley  and  entering  the  river  Aire  about  four 
miles  below  Bradford. 

The  brook  called  Bowline  Mill  Beck  rises  on  the  south  side  of  Brad- 
ford, and  flowing  past  Bowling  Mill  in  the  township  of  Bowling  enters 
the  Bradford  Beck  about  350  yards  above  the  place  called  Happy  Bridge 
and  the  floodgates  after  mentioned. 

A  brook  called  Low  Beck  falls  into  the  Bowling  Mill  Beck  from  th^ 
west  about  800  yards  above  ^the  point  where  the  Bowling  Mill  Beck 
enters  the  Bradford  Beck. 

Before  and  at  the  time  of  the  passing;  of  the  Act  two  soughs  or  drains 
emptied  themselves  into  the  Bowling  Mill  Beck  below  the  point  where 
the  Low  Beck  falls  into  the  Bowling  Mill  Beck.  These  soughs  are 
artificial  drains,  one  from  the  Low  Moor  Colliery  and  the  other  from 
the  Bowling  Colliery. 

The  brook  called  Low  Beck  and  these  two  colliery  soughs  ran  and 
continue  to  run  into  the  Bowling  Mill  *Beck  within  the  distance  r«/»qQ 
of  2000  yards  of  Hoppy  Bridge.  »■  ^^^ 

A  stream  of  water  called  the  East  Brook  or  Tomshawfoot  Beck,  flow- 
ing from  the  east  side  of  the  town  of  Bradford,  enters  the  Bradford 
Beck  150  yards  above  the  place  called  Hoppy  Bridge. 

Another  stream  of  water  called  Chellow  Dean  Beck,  flowing  from 
the  north  and  west,  also  enters  the  Bradford  Beck  at  a  point  about  two 
miles  above  where  the  Bowling  Mill  Beck  flows  into  the  Bradford  Beck. 

Other  tributary  streams  besides  those  above  mentioned  also  flow  into 
the  Bradford  Beck  above  the  town  of  Bradford  and  the  points  where 
the  Tomshawfoot  Beck  and  the  Bowling  Mill  Beck  enter. 

The  supply  of  water  to  the  canal  at  the  time  mentioned  in  the  indict- 
ment was  derived  from  the  Bradford  Beck  at  a  point  in  its  course  about 
fifty  yards  from  the  basin  of  the  canal  and  below  the  junctions  with  that 
beck  of  the  Bowlingmill  Beck  and  the  other  streams  above  referred  to. 
The  bed  of  the  Bradford  Beck  at  this  point  is  several  feet  below  the 
level  of  the  bed  of  the  basin  of  the  canal. 

In  constructing  the  canal  in  1773  and  1774  water  for  the  supply  of 
the  canal  was  derived  from  Bowling  Mill  Beck,  the  same  being  diverted 
from  that  beck  by  means  of  a  dam  across  it  at  Cuckoo  Bridge,  and 
carried  by  means  of  a  drain  through  a  place  in  Bradford  called  Hall 
Ings  to  Uoppy  Bridge,  under  which  the  water  was  carried  into  the  basin 
of  the  canal. 

In  constructing  the  canal  the  Company  found  it  necessary,  for  better 
supplying  it  with  water  and  for  the  further  improvement  of  the  naviga- 
tion, to  divert  *into  the  canal  part  of  the  water  flowing  in  Brad-  r^cgoo 
ford  Beck  by  erecting  dam  stones  across  the  beck  at  the  point  ^ 
above  mentioned,  at  about  fifty  yards  from  the  basin  of  the  canal,  and 
making  a  culvert  above  them  out  of  the  same  beck  into  the  canal  basin 
as  a  feeder. 

After  the  canal  was  supplied  with  water  from  the  Bradford  Beck 
claims  were  from  time  to  time  made  by  the  owners  of  corn  and  paper 
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mills  on  the  Bradford  Beck  lower  down  the  stream,  and  to  prevent  all 
disputes  with  such  owners  respecting  the  water  taken  from  them  for  the 
purposes  of  the  navigation  the  Company  purchased  these  mills.  In  the 
jear  1802  an  Act  of  Parliament  was  passed  for  vesting  the  mills  so  pur* 
chased  and  other  property  in  the  Company  discharged  from  all  claims 
of  the  Crown  in  respect  of  any  forfeiture  incurred  under  or  by  yirtue 
of  the  laws  of  mortmain. 

In  1796  the  Company  placed  a  clough  in  the  dam  across  the  Bradford 
Beck  where  the  water  was  taken  into  the  canal  basin. 

In  1798  the  Company  erected  a  new  weir  and  floodgates  across  the 
Bradford  Beck  in  lieu  of  the  old  weir  at  the  head  of  the  navigation,  and 
had  maintained  and  continu'ed  the  same  there. 

By  means  first  of  the  dam  stones  and  culvert,  and  afterwards  of  the 
floodgates  and  culvert,  water  was  diverted  from  the  Bradford  Beck  into 
the  basin  of  the  canal  for  the  purpose  of  supplying  the  canal  with  water 
for  the  navigation  thereof. 

After  the  making  of  the  floodgates,  but  at  what  period  of  time  is  not 

known,  the  supply  of  water  to  the  canal  by  means  of  the  drain  from 

Bowling  Mill  Beck  was  discontinued,  and  since  then  the  supply  of  water 

*6401  ^  ^^^  hewi  of  *the  canal  was  mainly  derived  from  the  Bradford 

-I  Beck  by  means  of  the  floodgates  and  culvert. 

In  1842  Stat.  5  Vict.  sess.  2,  c.  vi.  was  passed,  entitled  ^'  An  Act  for 
better  supplying  with  water  the  town  and  neighbourhood  of  Bradford, 
in  the  West  Riding  of  the  county  of  York,"  by  which  The  Bradford 
Waterworks  Company  thereby  incorporated  was  invested  with  certain 
powers  for  the  purpose  of  better  supplying  the  town  and  neighbourhood 
of  Bradford  with  water. 

.  By  sect.  274  it  was  enacted  "  that  nothing  herein  or  in  the  Schedule 
to  this  Act  annexed  contained  shall  extend  or  be  deemed  or  construed 
to  extend  to  authorize  or  empower  the  Company  to  alter,  divert,  change 
the  course  of,  or  make  use  of  the  water  flowing  in  a  certain  brook  called 
Chellow  Dean  Beck,  or  any  of  the  springs,  watercourses,  brooks,  or 
streams  of  water  arising  or  flowing  through  any  other  brooks  or  streams 
of  water  towards  and  unto  the  Bradford  Canal  Navigation,  or  the  mills 
called  Frizinghall  Mills,  belonging  thereto,  or  either  of  them,  so  as  to 
prevent  the  same  springs,  watercourses,  brooks,  or  streams  of  water  re- 
spectively, or  any  of  them,  from  arising  and  flowing  in  and  supplying 
the  said  navigation  and  mills  with  water,  in  as  full,  ample,  and  beneficial 
a  manner  as  heretofore  accustomed." 

In  1850  The  Bradford  Improvement  Act,  1850,  IS  &;  14  Vict  c. 
Ixxix.,  was  passed,  by  which  the  mayor,  aldermen  and  burgesses  of  the 
borough  of  Bradford  were  invested  with  powers  for  draining  and  other- 
wise improving  the  borough. 

By  sect.  82  it  was  enacted,  ^^  that  it  shall  be  lawful  for  the  council, 
from  time  to  time  as  they  may  think  fit,  to  cleanse  the  Bradford  Brook, 
the  Bowling  Brook,  and  any  other  brook,  rivulet,  or  stream  of  wattf 
*6411  ^^^^^'^  ^^®  *said  borough,  and  from  time  to  time  to  drain  any 
^  stagnant  pool  of  water,  and  remove  all  filth  within  the  said 
borough,  as  the  council  may  think  fit ;  and  the  said  council,  their  officers 
and  servants,  may  from  time  to  time  enter  into  and  upon  any  premises 
in  the  day  time,  to  do  all  necessary  acts  for  any  of  the  purposes  afore- 
aaid,  so  ihat  the  same  be  executed  with  all  convenient  despatch,  and 
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without  injuring  or  endangering  the  foundation  or  wall  of  any  erections 
and  buildings  already  built  and  erected,  or  to  be  lawfully  built  and 
erected,  adjoining  to  or  over  any  such  brook,  rivulet,  or  stream :  Pro- 
Tided  always,  that  nothing  in  this  Act  contained  shall  authorize  or, 
empower  the  said  council  to  injure  the  Bradford  Canal  Navigation,  or 
to  divert  any  of  the  streams,  brooks,  or  rivulets  which  supply  with  water 
the  Bradford  Canal  Navigation,  or  the  mills  called  Frizinghall  Mills, 
belonging  to  the  Company  of  proprietors  of  the  Bradford  Canal  Naviga- 
tion, or  to  injure  or  interfere  with  any  of  the  locks,  towing-paths, 
bridges,  banks,  or  any  other  works  of  or  belonging  to  the  said  naviga- 
ti<Mi,  without  the  consent  in  writing  of  the  said  Company  of  proprietors 
under  their  common  seal  first  had  and  obtained." 

By  sect.  88  it  was  enacted,  ^^  that  it  shall  be  lawful  for  the  council^ 
from  time  to  time  as  they  may  think  fit,  to  construct  and  provide,  upon 
any  land  belonging  to  or  to  become  vested  in  the  mayor,  aldermen,  and 
burgesses  by  virtue  of  this  Act,  such  cesspools  or  other  receptacles  as. 
may  be  necessary  for  the  purpose  of  collecting  and  depositing  the  sewage 
water  and  refuse  from  the  drains  and  sewers  and  other  places  within  the 
limits  of  this  Act,  and  to  provide  and  lay  such  pipes,  pumps,  and  appa- 
ratus in  such  manner  and  in  such  places  as  may  be  necessary  for  the 
collecting  and  distributing  the  same,  *for  sale  or  otherwise,  to  any  r^g^o 
persons  who  may  from  time  to  time  agree  with  the  said  council  to  ^ 
take  the  same,  by  sale  or  otherwise. 

The  Bradford  Brook  and  Bowling  Brook  mentioned  in  this  Act  are  the 
Bradford  Beck  and  Bowline  Mill  Beck  before  mentioned. 

In  1854  The  Bradford  M^terworks  Company  was  incorporated  by  stat* 
17  &  18  Vict.  c.  cxziv. ;  and  in  this  Act  a  clause,  sect.  121,  was  intro- 
duced to  the  same  tenor  and  efiect  as  the  274th  section  of  the  Act  of  1842. 

At  the  time  when  the  canal  was  first  supplied  with  the  water  from  the 
Bradford  Beck,  and  for  many  vears  afterwards,  the  water  of  the  canal 
was  pure  and  free  from  the  pollution  before  described ;  but  within  the 
last  thirty  or  forty  years  the  town  of  Bradford  has  been  greatly  extended 
and  increased  in  size  above  the  point  where  the  supply  of  water  to  the 
canal  from  the  Bradford  Beck  has  been  obtained,  and  for  many  years 
last  past  a  great  number  of  the  drains  and  sewers  of  the  town  of  Brad- 
ford have  run  and  emptied  themselves  into  the  Bradford  and  Bowling 
Mill  Becks  in  their  course  through  the  town  above  that  point,  »nd  large 
quantities  of  filth  and  sewage,  refuse  and  other  foul  and  polluted  mattei:  have 
been  emptied  and  discharged  into  these  becks  above  the  same  point  from 
the  drains,  sewers,  privies,  mills  dyehouses  and  factories  of  the  town,  by 
reason  whereof  for  many  years  before  and  at  the  time  mentioned  in  the 
indictment  the  water  in  the  Bradford  Beck  before  being  diverted  into  the 
canal  was  greatly  fouled  and  polluted,  and  at  all  times  there  were  collects 
ed  into  the  waters  and  channels  of  the  Bradford  and  Bowling  Mill 
Becks  above  the  floodgates  very  large  quantities  of  foul  and  f^ulent 
matter,  which  ran  down  the  channel  as  *in  an  open  sewer  or  under  r^oAo 
the  streets  and  buildings  and  thus  reached  the  floodgates,  where  ^ 
the  water  in  the  foul  and  polluted  state  above  described  was  diverted 
into  the  basin  of  the  canal;  whereby  the  canal  was  at  the  time  mentioned 
in  the  indictment  in  so  foul  and  polluted  a  state  that  the  smell  and  stench 
arising  from  it  became  a  public  nuisance. 

The  residue  of  the  water  in  the  Bradford  Beck,  not  diverted  into  th^ 
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basin  of  the  canal,  flows  down  the  course  of  that  beck  below  the  flood- 
gates in  the  foul  and  polluted  state  in  which  it  reaches  the  floodgates,  the 
course  of  the  beck  below  the  floodgates  being  near  to  the  course  of  the 
canal,  and  running  like  the  canal  itself  between  Manningham  Lane  on 
the  left  and  the  Eccleshall  and  Bradford  Turnpike  Road  and  the  Otley 
and  Dudley  Hill  High  Road  on  the  right. 

The  fall  in  the  course  of  the  Bradford  Beck  from  the  floodgates  for  a 
distance  equal  to  the  length  of  the  upper  level  of  the  canal  between  the 
basin  and  the  first  lock  is  such  as  would  enable  the  contents  of  the  beck 
if  not  diverted  into  the  canal  as  before  described  to  run  off  through  that 
distance  in  a  much  less  time  than  it  takes  the  contents  diverted  to  pass 
down  the  same  distance  of  the  channel  of  the  canal.  The  effect  is  that 
a  large  quantity  of  the  foul  and  feculent  matter  above  described  flows 
into  Uie  basin  and  channel  of  the  canal,  and  is  there  deposited  and  forms 
a  thick  bed  at  the  sides  and  bottom  of  them,  and  is  from  time  to  time 
stirred  up  by  the  passage  of  the  vessels  navigating  the  canaL 

More  than  thirty  drains  flow  directly  into  the  Bradford  Canal  between 

the  basin  at  Hoppy  Bridge  and  Spinkwell  Lock,  which  discharge  hot  water 

*6441  *^^  ^^  refuse  *from  cottage  dwellings,  vitriol  works,  grease 

-I  works,  dye  works,  stables  and  privies  into  the  channel  of  and 

liquid  contained  in  the  canal. 

No  reservoirs  for  the  purposes  of  the  cut  or  canal  have  under  the 
powers  of  the  Act  of  1771  ever  been  constructed  by  the  Company  for 
the  more  conveniently  supplying  the  canal  with  water. 

The  area  drained  by  the  brooks,  soughs  and  tributaries  running  into 
the  Bowling  Mill  Beck  within  the  distance  of  2000  yards  of  Hoppy 
Bridge  is  about  1380  statute  acres ;  and  the  area  drained  by  the  Tom- 
shawfoot  Beck  and  its  tributaries  within  the  same  distance  of  Hoppy 
Bridge  is  about  1100  statute  acres. 

Before  and  at  the  time  mentioned  in  the  indictment  the  defendants 
J.  Crowther  and  S.  Dixon  were  the  lesees  under  the  Company  of  the 
canal  and  works  thereto  belonging  under  an  indenture  of  demise  dated 
the  20th  July,  1859. 

The  promoters  of  the  prosecution  of  the  indictment  contended  that 
the  defendants  were  criminally  liable  for  causing  or  continuing  a  public 
nuisance. 

The  question  for  the  opinion  of  this  Court  was,  whether  the  defend- 
ants are  criminally  liable  for  such  nuisance. 

Melluh  {Field  and  MauU  with  him),  for  the  prosecution. — ^First.  The 
Canal  Company  were  not  authorized  by  stat.  11  6.  8,  c.  89,  which 
incorporated  them,  to  supply  their  canal  with  water  from  the  Bradford 
Beck  or  Brook,  from  which  the  supply,  since  1798,  has  been  mainly 
derived,  but  from  such  springs,   brooks,   soughs,  streams,   drains  and 
watercourses,  running  into  a  brook  called  Bowling  Mill  Beck,  as  should 
be  found  within  the  distance  of  2000  yards  of  Hoppy  Bridge.     Li  con- 
i^QAc-i  structine  *the  canal,  and  after  it  was  made,  they  diverted  into  it 
-I   part  of  the  water  of  the  Bradford  Beck,  and  in  order  to  prevent 
disputes  with  the  owners  of  mills  on  it  lower  down  the  stream,  they 
purchased  their  mills,  and,  in  1802,  an  Act  of  Parliament  was  passed, 
which  recognised  their  right,  so  far  as  vesting  the  mills  in  them  dis- 
charged from  all  claim  of  the  Crown  for  forfeiture  under  the  statutes  of 
mortmain.     But  though,  by  sixty  years'  user,  they  have  acquired  a  right 
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to  take  water  from  the  Bradford  Beck,  they  are,  as  to  this  question,  in 
no  better  position  than  a  private  individual  who,  being  a  riparian  pro- 
prietor, and  having  obtained  the  consent  of  the  other  riparian  proprietors, 
takes  water  from  a  stream  by  means  of  a  pipe,  for  the  purpose  of  form- 
ing a  reservoir,  and  afterwards,  by  some  means,  that  stream  becomes  foul. 
He  would  be  responsible,  civilly  and  criminally,  for  the  nuisance  of  which 
his  reservoir  was  the  proximate  cause  by  reason  of  the  foulness  of  the 
water  collected  in  it.  But  for  the  act  of  the  Company  in  taking  water 
from  the  Bradford  Beck  there  would  be  no  nuisance  at  the  head  of  their 
canal,  and  the  nuisance  is  the  natural  consequence  of  that  act.  As  to 
the  water  taken  from  the  Bowling  Mill  Beck,  stat  11  G.  8,  c.  89,  con- 
templated that  it  would  be  taken  in  a  pure  state,  and  therefore  the  case 
Is  not  within  Rex  v.  Pease,  4  B.  ft  Ad.  80  (E.  G.  L.  R.  vol.  24). 
That  the  nuisance  arises  from  the  fault  of  the  corporation  of  Bradford 
in  not  exercising  their  powers,  under  The  Bradford  Improvement  Act, 
1850,  18  ft  14  Vict.  c.  Ixxix.,  of  cleansing  the  Bradford  Beck  and  the 
other  brooks  within  the  borough,  is  no  answer  to  this  indictment,  the 
prosecutors  of  which  are  private  persons  who  reside  near  the  canal. 

^Secondly.  The  Bradford  Navigation  Company  are  the  proper  ri^^Ao 
persons  to  be  indicted.  An  owner  who  demises  land  is  liable  for  *- 
all  causes  of  nuisance  existing  on  it  at  the  time  of  the  demise :  Rex  v. 
Pedly,  1  A.  ft  B.  822  (E.  C.  L.  R.  vol.  28);  Todd  v.  Flight,  9  C.  B. 
K  S.  877  (B.  C.  L.  R.  vol.  99).  [Blackburn,  J.— It  is  difficult  to 
reconcile  Rich  v.  Basterfield,  4  C.  B.  788,(a)  with  Rex  v.  Pedly.] 

ManUty  {Kemplay  with  him),  for  the  defendants. — First.  Neither 
the  Company  nor  their  lessees  are  criminally  liable  for  the  nuisance 
mentioned  in  the  indictment.  Stat.  11  6.  8,  c.  89,  gave  the  Company 
a  general  power  '*to  construct,  erect,  make  and  do  all  matters  and 
things  which  they  shall  think  it  convenient  and  necessary  for  the  making, 
effecting,  preserving,  improving,  completing  and  using  the  said  naviga- 
tion," &c.  And  the  subsequent  Acts  recognise  their  right  of  taking 
water  from  the  Bradford  Beck.  Therefore  the  case  is  within  the  autho- 
rity of  Rex  V.  Pease,  4  B.  &  Ad.  80  (B.  C.  L.  R.  vol.  24).  Further, 
Stat.  11  G.  8,  c.  89,  makes  the  canal  a  public  highway  subject  to  the 
right  of  the  Company  to  take  tolls ;  and  if  the  effect  of  not  taking 
water  from  the  Bradford  Beck  was  to  close  the  canal  the  Company 
might  be  indicted  for  stopping  up  a  highway.  [Cockburn,  C.  J. — The 
public  are  entitled  to  use  the  canal  so  long  as  it  exists,  but  suppose  the 
Company  were  not  able  to  keep  it  up  ?  Crompton,  J. — Suppose  every 
spring  failed,  the  Company  would  not  be  indictable  for  not  keeping  up 
the  canal.  Cockburn,  C.  J. — They  would  not  be  indictable  for  not 
doing  that  the  result  of  which  would  be  an  indictable  nuisance.]  The 
Legislature  authorized  the  company  to  *take  the  water  when  it  vi^qa^ 
was  in  a  pure  state ;  the  persons  who  have  subsequently  polluted  ^ 
it  ought  to  be  indicted.  [Blackburn,  J. — It  may  be  that  they  are 
indictable  also.] 

Secondly.  The  Company  are  not  indictable  for  the  nuisance  which  is 
continued  by  their  lessees.  [Cockburn,  C.  J. — There  may  be  a  differ* 
ence  of  opinion  as  to  the  liability  of  the  Company  to  this  indictment.] 

Melliihy  who  asked  only  for  judgment  against  the  lessees  of  the  Com* 
pany,  was  not  called  upon  to  reply. 

(a)  Bm  aUo  Grady  9,  Jnbber,  6  B.  A  S.  78, 485  (B.  0.  L.  R.  ToL  117). 
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GooKBUBN,  C.  J. — I  am  of  opinion  that  an  indictment  may  ]be  main- 
tained on  the  facts  stated  in  this  special  case.  The  existence  of  a  nni- 
sance  caused  by  the  state  of  the  water  accnmulated  in  the  defendants' 
canal  is  admitted ;  the  only  question  is  whether  their  lessees,  who  are 
empowered  by  the  Act  of  Parliament  or  otherwise  to  take  the  water  of 
the  Bradford  Beck  jand  apply  it  to  the  purposes  of  the  canal,  are  respon- 
sible criminally  for  taking  and  accumulating  in  the  canal  water  which, 
being  foul,  became  a  nuisance,  the  Bradford  Beck  from  which  the  supply 
is  mainly  derived  being  made  foul,  not  by  them,  but  by  others  who  dis- 
charged foul  and  filthy  water  into  it. 

It  was  not  contended  by  Mr.  Manisty  that,  if  the  water  had  been 
taken  from  the  beck  by  private  individuals,  and  by  virtue  of  a  private 
right  used  in  a  way  to  become  a  nuisance,  the  defendants  would  not  be 
responsible  civilly  or  criminally;  but  he  said  they  are  not  liable  because 
they  take  the  water  by  virtue  of  powers  given  in  an  Act  of  Parliament. 
Conceding  that  they  so  take  the  water,  that  is  no  answer  to  this  indict* 
i^oAcn  ment.     The  case  *does  not  come  within  the  authority  of  the 
■■  judgment  in  Rex  v.  Pease,  4  B.  &  Ad.  80  (E.  C.  L.  R  vol.  24) ; 
there  the  nuisance  to  the  highway  was  the  very  thing  contemplated  by 
the  Legislature  in  conferring  the  powers  on  the  railway  Company,  and 
therefore  the  Legislature  had  sanctioned  it ;  consequently  the  criminal 
or  unlawful  character  of  the  act  was  taken  away.     Here  the  thing  done 
was  not  within  the  intention  of  the  Legislature.     They  made  it  lawful 
for  the  canal  Company  or  their  lessees  to  take  the  water  and  use  it  for 
the  purposes  of  their  canal;  bat  it  was  contemplated  that  the  water 
should  be  taken  in  its  then  state  of  comparative  purity.     And  my  notion 
of  the  law  is,  that  when  statutory  powers  are  conferred  under  circum- 
stances in  which  they  may  be  exercised  with  a  result  not  causing  any 
nuisance,  and  new  and  unforeseen  circumstances  arise  which  render  the 
exercise  of  them  impossible  without  causing  one,  and  so,  contravening 
the  law  of  the  land,  the  persons  exercising  them  are  liable  to  indictment. 
Here  the  nuisance  caused  in  the  exercise  of  the  statutory  powers  arises 
from  an  altered  state  of  circumstances.     The  water  is  no  longer  pure, 
but  fouled  by  the  discharge  into  it  of  filthy  matter  before  it  is  taken  and 
used  by  the  Company  or  their  lessees,  so  that  they  cannot  use  it  without 
creating  a  nuisance.     It  follows  that  they  cannot  legally  use  it  at  all. 
When  a  duty  is  enjoined  upon  an  individual  by  legislative  enactment, 
and  he  exercises  a  power  necessary  for  the  performance  of  the  duty 
imposed,  it  may  be  that  the  Legislature  alone  is  responsible  for  the  con- 
sequences ;  but  the  powers  granted  to  this  Company,  with  a  view  to  the 
benefit  of  the  public  as  well  as  their  own,  are  coextensive  with  the 
*6491  ^^^^'^7  ^  carry  on  the  canal  without  infringing  the  ^general  law 
^  of  the  land.     Mr.  Manuty  ^vgrxtA  that  the  defendants  would  be 
indictable  if  they  did  not  maintain  the  canal ;  but  there  is  no  enactment 
that  they  must  take  the  water  of  the  Bradford  Beck,  and  certainly  they 
are  not  bound  to  take  it  if  it  cannot  be  taken  without  creating  a  nui- 
aanoe. 

Cbompton,  J. — It  is  conceded  that  we  are  not  to  consider  the  case 
as  against  the  Company.  The  indictment  charges  the  defendants  with 
a  public  nuisance  by  collecting  and  keeping  exposed  in  their  canal  foul 
and  polluted  water.  It  is  clear  that  they  did  take  and  collect  the  water 
of  the  Bradford  Beck  and  bring  it  into  the  head  of  their  canal,  so  that 
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filth  «nd  mad  were  collected  there,  and  an  undoubted  nnisance  caused. 
The  foul  water  wae  more  stagnant  in  the  canal  than  it  would  have  been 
in  the  beck,  and  the  defendants  are  liable  unless  they  are  authorised  by 
some  jita^te  to  create  this  nuisance.  The  lessees  may  justify  as  the 
Company  might  under  the  powers  of  the  Act  of  Parliament.  But  is 
there  any  proyision  in  the  Act  that  the  Company  may  commit  a  nui- 
sance ?  Whether  an  authority  is  given  or  duty  imposea  depends  on  the 
intention  of  the  Legislature.  Here  the  Company  are  authojrised  to  take 
the  water  of  certain  becks  and  make  a  canal ;  but  that  does  not  involve 
their  bringing  feculent  matter  and  allowing  it  to  accumulate  in  their 
canal  so  as  to  be  a  nuisance. 

The  only  question  is,  whether  the  present  case  is  within  the  authority 
of  Rex  V.  Pease,  4  B.  &;  Ad.  80  (JE.  C.  L.  R.  vol.  24).  There  the 
Legislature  must  have  intended  to  authorise  the  nuisance  which  was  the 
subject  of  the  indictment,  and  the  'judgment  proceeded  on  that  r«geA 
ground.  In  the  argument  of  that  case,  p.  86,  the  observation  ^ 
of  Parke,  J.,  in  Rex  v.  Sir  John  Morris,  1  B.  &  Ad.  441  (E.  C.  L.  R. 
vol.  20),  on  a  local  Act  which  enabled  proprietors  of  lands,  &c.,  to  make 
railways  through  such  lands  and  across  and  along  any  roads  to  commu* 
nicate  with  another  railway,  was  cited ;  he  said,  pp.  449,  450,  ^*  Sup- 

rlng  the  70th  section"  of  the  Act  ^^  to  be  taken  alone,  it  must  at  least 
understood  with  the  limitation,  that,  where  a  railway  is  laid  upon 
another  road,  sufficient  space  be  left,  independently  of  it,  for  the  public 
to  pass."  Therefore  primfi  facie  some  nuisance  was  intended.  And  in 
Rex  9.  Pease,  4  B.  &  Ad.  80  (E.  C.  L.  R.  vol.  24),  the  same  learned 
Judge,  in  delivering  the  judgment  of  the  Court,  after  referring  to  the 
clanse  of  the  special  Act,  said,  pp.  41-2,  ^'  The  Legislature,  therefore, 
most  be  presumed  to  have  known  that  the  railroad  would  be  adjacent 
for  a  mile  to  the  public  highway,  and  consequently  that  travellers  upon 
the  highway  would  be  in  all  probability  incommoded  by  the  passage  of 
locomotive  engines  along  the  railroad.  That  being  presumed,  there  is 
nothing  unreasonable  or  inconsistent  in  supposing  that  the  Legislature 
intended  that  the  part  of  the  public  which  should  use  the  highway  should 
SQStain  some  inconvenience  for  the  sake  of  the  greater  good  to  be 
obtained  by  other  parts  of  the  public  in  the  more  speedy  travelling  and 
conveyance  of  merchandise  along  the  new  railroad."  It  is  agreed  on 
both  sides  in  the  present  case  that  a  new  state  of  things  which  the 
Legislature  never  intended  or  contemplated  has  arisen ;  and  therefore 
the  present  case  is  not  within  Rex  v.  Pease. 

The  only  way  in  which  such  a  nuisance  as  this  can  *be  legiti-  rutaei 
mated  is  by  cfhowing  that  the  Legislature  intended  to  legiti-  '- 
mate  it 

Here,  power  was  given  to  the  Company  to  take  the  water  of  certain 
becks ;  but  not  to  tuce  water  at  all  times  so  as  to  cause  pollution  of  the 
atmosphere  and  disease.  Power  was  also  given,  which  they  have  not 
used,  to  make  reservoirs  for  supplying  their  canal  with  water.  It  is  not 
found  that  it  was  necessary  for  the  purposes  of  the  canal  that  they 
should  make  this  nuisance,  or  that  they  should  take  the  water  of  the 
Bradford  Beck. 

Blackburn,  J. — There  is  no  precise  authority  in  point ;  and  we  must 
have  recourse  to  the  general  principle  of  law.  Persons  who  maintain 
their  property  so  as  to  be  a  public  nuisance  are  indictable ;  and  the 
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question  in  the  present  case,  which  concerns  the  occupiers,  the  lessees 
of  the  canal,  is,  whether  they  having  maintained  and  kept  part  of  it  in 
snch  a  state  as  to  be  a  public  nuisance,  there  is  anything  which  prevents 
them  from  being  indictable  ?  The  answer  is  that  they  had  the  right  to 
take  the  water  from  the  Bradford  Beck  (there  is  no  distinction  between 
it  and  the  others),  which  in  its  natural  state  was  pure,  and  that  it  had 
become  foul  by  filth  poured  into  it  from  the  drains  of  persons  living  in 
the  neighbourhood,  so  that  the  defendants,  taking  it  in  that  condition^ 
caused  this  nuisance.  If  they  were  ^joined  by  Act  of  Parliament  to 
take  the  water  of  the  beck,  and  others  had  converted  it  into  a  sewer, 
and  it  was  impracticable  to  separate  the  foul  parts,  the  present  case 
would  be  within  Bex  v.  Pease,  4  B.  &;  Ad.  80  (E.  C.  L.  B.  vol.  24). 
*6521  '^^^^  ^^^  defendants  would  have  a  good  answer  to  the  indict- 
-I  ment.  But,  assuming  that  the  defendants  take  the  water  under 
the  direction'  of  the  Legislature,  these  enactments  are  only  permissive; 
the  defendants  are  not  authorized  or  enjoined  to  take  the  water  in  such 
a  state  as  to  make  the  canal  a  nuisance.  Inconvenience  to  the  public 
and  to  the  Company  may  be  occasioned  if,  from  the  want  of  pure  water, 
the  supply  of  water  in  the  canal  runs  short ;  but  that  can  afford  no 
justification  for  the  defendants  creating  a  nuisance.  It  throws  on  them 
the  necessity  of  taking  legal  steps  to  compel  the  Local  Board  of  Health 
to  do  their  duty  in  cleansing  the  beck,  or,  if  that  be  found  an  inefficient 
remedy,  to  obtain  a  private  Act  of  Parliament  for  the  purpose. 

Shbb,  J. — It  is  admitted  that  the  canal,  in  its  present  state,  is  a  nui- 
sance ;  and  the  question  is,  whether  the  Act  of  Parliament  under  which 
it  was  authorized  to  be  made  exempts  the  lessees  from  the  legal  conse- 
quences of  having  created  a  nuisance.  Assuming  the  Act  authorized 
the  Company  to  take  the  water  of  the  Bradford  Beck,  it  was,  at  the 
time  the  Act  passed,  sufficiently  pure  not  to  be  a  nuisance  when  col- 
lected ;  and  the  authority  to  tase  it  in  its  then  state  is  no  authority  for 
taking  it  in  such  a  state  as  that,  when  collected  in  a  stagnant  form,  it 
becomes  a  nuisance.  Rex  v.  Pease,  4  B.  &  Ad.  80  (E.  G.  L.  R.  vol. 
24),  is  distinguishable;  there  the  Act  of  Parliament  authorized  the 
nuisance,  viz.,  the  use  of  locomotive  steam-engines  in  the  way  and  the 
place  in  which  and  where  their  use  was  a  nuisance.  But  if  a  new  mode 
of  using  locomotive  engines  had  been  afterwards  discovered,  producing 
*6581  ®^^^^^  different  and  much  more  injurious  to  *the  public  than  die 
^  effect  of  engines  constructed  and  worked  at  the  time  when  the 
Act  passed,  that  would  be  a  nuisance  not  within  the  contemplation  of 
the  Legislature,  and  not  authorized  by  the  Act. 

Judgment  for  the  Crown.(a) 

(a)  See  Lawrenoe  v.  The  Great  Northern  Railway  Company,  16  Q.  B.  643,  663  (B.  C.  L.  B. 
▼ol.  71),  per  Patteton,  J.,  delivering  the  Jadgmcnt  of  the  Court 
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J^iuper  lunatic. — Order  of  maintefutnee. — Appeal, — Lunatie  Asyluwu  Act,  1853, 16 

it  17  Vict.  c.  97,  M.  96,  97,  108, 128. 


By  the  Lnoatlo  AfylnmB  Aot,  1858, 16  k  17  Viet  e.  97,  a.  108,  if  the  gQardlaaa  ef  a 
•r  pariehy  or  the  OTeneert  of  a  parish,  feel  aggrieTcd  hf  an  order  a^adging  the  letUeaMl 
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of  a  laDAiie  they  111*7  appeal  to  tho  Qumrtor  SomIodb.  Bj  Met  128,  any  penon  who  thinks 
himaelf  aggrieved  by  any  order  or  determination  nnder  the  Act,  "other  than  orders  a^jndieat- 
lag  as  to  the  settlement  of  any  Innatie  panper  and  providing  for  his  maintenance/*  may  appeal 
to  the  Quarter  Sessions  in  the  Banner  and  sul^eot  to  oondltions  therein  mentioned.  An  order 
made  by  two  Jostiees  of  the  borough  of  N.  under  sect.  90  upon  the  guardians  of  the  K.  Union, 
in  which  the  parish  of  M.  was  comprised,  recited  that  V.  was  a  pauper  lunatic  duly  confined 
in  the  N.  lunatic  hospital,  situate  in  the  borough  of  N.,  from  the  2d  April,  1863,  to  the  1st  July, 
1864,  and  was  sent  there  Arom  the  parish  of  M.  in  the  K.  Union,  and,  upon  the  application  of  the 
treasurer  of  the  hospital,  ordered  the  guardians  of  the  K.  Union  to  pay  to  the  treasurer  of  the 
hospital  a  weekly  sum  for  the  maintenance  of  V.  during  that  period.  The  settlement  of  the 
pauper  lunatio  had  not  been  ascertained  and  a4jndged  under  sect.  97.  Held,  per  Coekbum, 
C.  J.,  Mellor  and  Shoe,  J  J.,  Blackburn,  J.,  dissentiente,  that  no  appeal  against  this  order  lay 
to  the  Quarter  Sessions  under  either  sect  108  or  sect  128. 

Poland  obtained  a  rule  for  a  certiorari  to  bring  up  an  order  of  the 
Quarter  Sessions  for  the  borough  of  Northampton,  made  on  the  6th 
January,  1865,  by  which  an  appeal  by  the  board  of  guardians  of  the 
Ketterine  Union  from  an  order  of  two  justices  of  the  borough,  directing 
the  appellants  to  pay  12«.  6(2.  weekly  from  the  2d  *  April,  1868,  r^ge^ 
to  the  1st  July,  1864,  to  the  treasurer  of  the  Northamptonshire  '- 
General  Lunatic  Asylum  towards  the  maintenance  of  William  Voss,  a 
pauper  lunatic  therein  confined,  was  quashed. 

The  principal  eround  on  which  the  rule  was  obtained  was  that  the 
Recorder  had  no  jurisdiction  to  make  the  order,  there  beine  by  law  no 
appeal  to  him  from  the  order  of  justices  complained  of.  The  order  of 
justices  was  as  follows : — 

"  To  the  Guardians  of  the  Poor  of  the  Kettering  Poor  Law  Union, 
in  the  county  of  Northampton,  in  which  Union  the  parish  of  Middleton, 
in  the  said  county,  is  comprised  and  forms  a  part. 

^*  Whereas  on  the  2d  April,  1863,  one  William  Yoss  was  a  pauper  lu- 
natic duly  confined  in  The  Northamptonshire  General  Lunatio  Hospital, 
situate  in  the  borough  and  town  of  Northampton,  in  the  county  of 
Northampton,  the  saia  hospital  being  a  hospital  duly  registered  for  the 
reception  of  lunatics  under  and  in  pursuance  of  the  statutes  in  such  case 
made  and  provided ;  and  whereas  the  said  W.  V.  was  duly  confined  in 
the  said  registered  hospital  as  a  pauper  lunatio  from  the  said  ^d  April  up  to 
and  until  the  1st  July,  1864,  under  and  in  pursuance  of  the  statutes  in 
such  case  made  and  provided,  and  during  the  whole  of  which  period  the 
said  W.  y  •  was  a  pauper  lunatic  chargeable  to  the  said  Kettering  Union ; 
and  whereas  the  said  W.  V.  was,  previous  to  the  said  2d  April,  to  wit, 
on  the  21st  January,  1861,  sent  from  the  parish  of  Middleton,  in  the 
said  Kettering  Union,  to  the  said  registered  hospital,  aild  was  there  duly 
received  as  a  patient,  and  was  confined  there  as  a  lunatio  patient  from 
the  said  21st  ^January,  1861,  unto  the  1st  July,  1864,  when  he  r^gec 
was  discharged  from  the  said  registered  hospital ;  and  whereas  the  ^ 
said  pauper  lunatic  W.  Y.  from  the  said  2d  April  hath  not  had  any  es- 
tate, real  or  personal,  applicable  to  his  maintenance,  and  whereas  all 
statements  and  recitals  hereinbefore  mentioned  being  now  proved  on  oath 
before  us,  the  undersigned,  Mark  Dorman,  mayor,  and  John  Phipps, 
Esquire,  two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  toim 
and  borough  of  Northampton  (in  which  said  town  and  borough  the  said 
registered  hospital  is  situate)  to  be  true  and  correct :  We,  the  under- 
signed, being  such  justices  as  aforesaid,  upon  the  application  of  the 
treasurer  of  the  said  registered  hospital  now  made  to  us  on  behalf  of  the 
proprietors  of  the  said  hospital,  do  therefore  hereby,  under  and  in  pur- 
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finance  of  tbe  statutes  in  such  case  made  and  provided,  order  yoa,  the 
guardians  of  the  poor  of  the  said  Kettering  Union,  in  the  said  county 
of  Northampton  (in  which  Union  is  comprised  the  said  parish  of  Middle- 
ton,  and  from  which  said  parish  of  Middleton  the  said  W.  V.  was  sent  to 
the  said  registered  hospital  as  aforesaid),  to  pay  to  the  treasurer  of  the 
said  hospital  for  the  lodging,  maintenance,  medicine,  clothing  and  care 
of  the  said  W.  V.  the  sum  of  12«.  6(2.  for  each  and  every  week,  from 
the  2d  April,  1868,  up  to  and  until  the  said  1st  July,  1864,  durins- which 
period  the  said  W.  V.  was  a  pauper  lunatic  confined  in  the  said  regis- 
tered hospital,  and  legally  chargeable  to  the  said  Kettering  Union  as 
aforesaid,  the  said  weekly  sum  of  12«.  6d.  appearing  to  us,  the  under- 
signed justices,  to  be  a  reasonable  charge  in  that  behalf. 
/>cg-|  "  Given  under  our  hands  and  seals,  at  the  Guildhall  *in  the 
^  said  borough,  the  28d  September,  in  the  year  of  our  Lord  1864. 

*^  Mark  Dormak,  Mayor  Tl.  s.] 
"John  Phipps."  (l.  s.) 

The  case  was  argued  on  June  12th  and  ISth,  and  judgment  delivered 
on  tbe  latter  day. 

Merewether  showed  cause. — The  order  of  justices  was  made  under 
sect.  96  of  The  Lunatic  Asylums  Act,  1858, 16  k  17  Vict.  c.  97,  which 
empowers  two  justices  of  the  county  or  borough  in  which  the  asylum  in 
which  any  pauper  lunatic  is  confined  is  situate,  to  make  an  order  of 
maintenance,  either  retrospective  or  prospective,  upon  the  guardians  of 
the  union  or  parish,  or  the  overseers  of  the  parish  from  which  such  lunv 
tic  has  been  sent,  for  payment  to  the  treasurer  of  the  asylum.     Sect.  9' 
empowers  the  justices  to  inquire  into  and  adjudge  the  settlement,  and 
to  make  an  oraer  of  maintenance  on  the  guardians  of  the  union  to  which 
the  parish  in  which  such  lunatic  is  adjudged  to  be  settled  belongs.    Sect 
106  gives  an  appeal  to  any  person  aggrieved  by  any  refusal  of  an  order 
of  any  justice  or  justices.     Sect.  108  gives  an  appeal  to  the  guardians 
of  any  union  or  parish,  or  the  overseers  of  any  parish,  against  an  order 
adjudging  the  settlement  of  any  lunatic.    And  sect.  128  gives  an  appeal 
to  "  any  person  who  thinks  himself  aggrieved  by  any  order  or  determina- 
tion of  any  justices  under  this  Act,  other  than  orders  adjudicating  as  to  the 
settlement  of  any  lunatic  pauper,  and  providing  for  his  maintenance." 
An  appeal  against  the  present  order  is  given  by  that  section.     It  is  not 
an  order  adjudicating  the  settlement  of  the  lunatic  pauper  and  provid- 
ing for  his  maintenance  :  it  does  indeed  relate  to  his  past  maintenance, 
*6^71  ^^^  *^^  ^^^  ^^^  order  referred  to  in  the  correlative  section  (sect. 
-■  97).     The  Court  will  not  construe  the  appeal  clauses  so  as  to 
exclude  an  appeal  against  an  order  which,  as  this  was,  may  be  made  ex 
parte.     If  a  pauper  lunatic  be  not  settled  in  the  parish  by  which  he  was 
sent  to  the  asylum,  and  it  cannot  be  ascertained  in  what  parish  he  is 
settled,  an  order  may  be  made  adjudging  him  to  be  chargeable  to  the 
county  (sect.  98) ;  and  against  that  order  there  is  no  appeal :  Wilson, 
appt.,  The  Overseers  of  Liverpool,  respts.,  17  Q.  B.  808  (E.  0.  L.  R. 
vol.  79),  decided  on  sect.  59  of  stat.  8  &;  9  Vict.  c.  126,  which  is  to  the 
same  effect  as  sect.  98  of  stat.  16  &  17  Vict.  c.  97.     In  case  there  is  no 
appeal  tbe  only  remedy  for  the  guardians  would  be  by  resisting  an  action 
wrought  under  sect.  l2l,  if  they  would  have  even  that. 

Poland  and  Sillsy  in  support  of  the  rule. — No  appeal  is  given  against 
the  present  order  of  maintenance,  which  is  a  mere  interim  order.    The 
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pariah  offidera  may  relieve  theneelves  from  liability  by  inquiring  into 
the  settlement,  and,  if  it  cannot  be  ascertained,  obtaining  an  order  on 
the  county ;  secta.  97,  98  of  stat.  16  &  17  Vict.  o.  97 ;  and  the  county 
may  obtain  an  order  to  reimburse  itself  if  the  settlement  is  subsequently 
ascertained :  sect.  99.  The  object  of  the  Legislature  was  to  throw  the 
expense  of  the  maintenance  of  a  lunatic  sent  to  an  asylum  in  the  first 
instance  on  the  union  or  parish  by  which  he  was  sent ;  if  a  lunatic  is  not 
taken  care  of  by  his  relations,  though  of  pecuniary  ability  to  do  so,  he 
is  to  be  sent  to  an  asylum  and  maintained  there  at  the  expense  of  the 
union  or  parish,  without  putting  the  owner  of  the  asylum,  who  is  bound 
to  receive  him,  to  the  trouble  oi  finding  out  his  parish,  and  in  the  event 
of  not  finding  *it  out  getting  an  order  on  the  county,  or  to  the  r^^eo 
trouble  and  risk  of  suing  his  relations.  A  pauper  lunatic  is  a  '- 
person  sent  from  any  place  to  a  lunatic  asylum.  [Blackburn,  J. — The 
interpretation  of  the  word  '^  pauper,"  in  stat.  8  &  9  Vict.  c.  126,  s.  84, 
which  included  every  perso^n  ^'  sent  to  any  asylum,  licensed  house,  or 
registered  hospital  by  any  justice  or  officiating  clergyman  and  overseer 
or  relieving  officer,"  was  purposely  altered  in  the  interpretation  clause, 
sect.  132,  in  the  recent  statute  in  order  to  avoid  the  abeurdity  contained 
in  the  former.  By  sect.  78  the  keeper  of  a  lunatic  asylum,  other  than 
an  asvlum  belonging  wholly  or  in  part  to  the  county  or  borough,  is  not 
bound  to  receive  a  pauper  lunatic  under  an  order  except  there  be  a  sub- 
sisting contract  for  the  reception  of  hinatiea  of  that  county  or  borough 
therein,  or  that  borough  otherwise  contributes  to  the  asylum,  unless  the 
order  be  endorsed  by  a  visitor  of  the  asylum.]  As  soon  as  an  order  of 
maintenance  is  made  under  sect  96  the  person  is  a  pauper  lunatic. 
[CocKBURN,  0.  J. — He  must  be  in  the  condition  of  a  pauper  lunatic 
before  he  can  be  the  subject  of  sect.  96.  Msllor,  J. — Can  any  inquiry 
be  made  as  to  the  settlement  of  a  person  in  a  lunatic  asylum  unless  he 
is  a  pauper  lunatic  ?  Sect.  94  provides  for  the  case  of  a  lunatic  who  is 
not  a  pauper.] 

As  to  the  appeal  clauses.  No  appeal  is  given  against  this  order  by 
sect.  108  of  Stat.  16  &  17  Vict.  c.  97,  as  it  does  not  adjudge  the  settle- 
ment, nor  does  sect.  128  apply  to  it.  The  words  in  the  latter  '^  order 
or  determination  of  any  justices  under  this  Act,  other  than  orders  adju- 
dicating as  to  the  settlement  of  any  lunatic  pauper  and  providing  for  his 
maintenance,"  cannot  mean  one  order.  Either  the  word  '*  and"  must 
be  read  "or,"  or  else  the  word  *" orders"  must  be  understood  i-mco 
before  the  word  "  providing."  In  none  of  the  previous  sections  is  *- 
an  order  of  adjudication  described  as  being  also  an  order  of  mainte* 
nance ;  and  in  sect.  108  an  appeal  is  specially  given  against  an  order  of 
adjudication  simply.  The  words  "and  providing  for  his  maintenance" 
in  sect.  128  cannot  be  treated  as  mere  surplusage  because  they  are 
advisedly  omitted  in  sect.  108.  It  was  intended,  therefore,  to  except 
an  order  of  maintenance  as  well  as  an  order  of  adjudication  in  sect.  128. 
If  the  argument  of  the  other  side  is  correct,  guardians  have  an  appeal 
against  an  order  of  adjudication  by  sect.  108,  and  against  an  order  of 
maintenance  by  sect.  128.  That,  however,  cannot  be,  for  in  sect.  108 
guardians  are  specially  mentioned;  but  in  sect.  128  *'ftny  person" 
aggrieved  "  bv  any  order  or  determination"  may  appeal.  The  appeal 
against  an  order  of  adjudication  must  be  within  twenty-one  days,  sect 
110 ;  whereas  an  appeal  under  sect.  128  may  be  within  four  ^endar 
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months:  moreover,  the  mode  of  appeal  against  the  two  kinds  of  orders 
18  different;  and  there  are  conditions  precedent  to  a  right  of  appeal 
tinder  sect.  128  which  do  not  exist  in  the  case  of  an  appeal  against  an 
order  of  adjudication ;  e.  ^.  a  recognisance  conditioned  to  try  the  appeal 
must  be  entered  into  before  a  justice  of  the  peace,  and  this  is  incon* 
sistent  with  an  appeal  by  a  board  of  guardians,  who  are  a  corporation. 
[Mellor,  J. — And  on  the  appeal  the  Quarter  Sessions,  ^^  if  they  see 
cause,  may  reduce  any  penalty  or  forfeiture,"  and  *'may  order  any 
money  to  be  returned  which  shall  have  been  levied  in  pursuance  of  such 
order  or  determination,"  but  nothing  is  said  about  the  costs  of  the 
removal  of  the  pauper  lunatic.  1  That  shows  that  sect.  128  does  not 
*6601  ^PP^7  ^  orders  made  under  sect.  96,  but  *to  a  different  class  of 

-I  orders  made  under  the  123d  and  following  sections  which  impose 
penalties.  [Blackburn,  J. — Is  there  no  appeal  against  an  order  made 
under  section  94  ?]  There  is  an  appeal  against  every  order  made  under 
the  Act  except  orders  of  adjudication  and  maintenance.  [Blackburn, 
J. — By  sect.  106  an  appeal  is  given  against  any  refusal  of  an  order; 
why  should  not  an  appeal  be  given  against  any  order?]  If  there  were 
no  appeal  against  the  refusal  of  an  order  the  persons  aggrieved  by  the 
refusal  would  have  no  relief,  whereas  there  is  relief  for  the  parties 
affected  by  this  order  under  sect.  97,  which  enables  them  to  obtain  an 
order  of  adjudication  and  maintenance  on  the  parish  of  settlement 
And  sect.  96  does  not  affect  the  liability  of  the  relations  to  maintain  the 
lunatic  if  they  are  able  to  do  so. 

OocKBURN,  0.  J. — I  am  of  opinion  that  this  rule  should  be  made 
absolute.  The  clauses  of  stat.  16  &  17  Vict.  c.  97,  upon  which  the 
question  turns,  are  open  to  considerable  doubt;  but  I  have  come  to  the 
conclusion  that  there  is  no  appeal  from  this  order  of  justices  to  the 
Quarter  Sessions.  It  is  an  order  of  maintenance  made  under  the  96th 
section  on  the  guardians  of  the  Union  comprising  the  parish  from  which 
the  lunatic  was  sent  to  the  asylum.  The  Union  might  immediately  get 
rid  of  its  liability  in  one  of  two  alternative  ways ;  either  under  the  97th 
section  by  showing  that  the  lunatic  had  a  legal  settlement,  which  under 
that  section  two  justices  have  power  to  inquire  into  and  adjudge,  and  in 
adjudging  which  they  would  make  an  order  for  payment  of  all  expenses 
incurred  and  for  the  maintenance  of  the  lunatic  upon  the  guardians  of 
the  Union  or  parish,  or  the  overseers  of  the  parish  of  his  settlement,  as 
*Afk11  ^^^  ^^®  *might  be;  or  if  it  cannot  be  ascertained  in  what  parish 

-I  he  is  settled,  then,  under  the  98th  section  the  Union  would  appi; 
for  and  obtain  an  order  of  two  justices  upon  the  treasurer  of  the  conntj 
in  which  the  lunatic  was  found  for  those  expenses  and  his  maintenance; 
in  either  case,  therefore,  the  order  now  in  question  is  only  provisional, 
and  I  can  understand  why  the  Legislature,  in  authorising  such  an  order 
to  be  made,  seeing  the  transient  inconvenience  to  which  the  Union  is 
subjected  by  it,  may  not  have  thought  it  necessary  to  give  a  right  of 
appeal  from  so  small  a  grievance.     Besides,  when  we  look  at  the  sections 
of  the  statute  which  give  the  right  of  appeal,  the  machinery  prescribed 
for  appeal  against  an  order  adjudicating  as  to  settlement,  and  the 
machinery  provided  for  appeal  in  other  oases  is  so  dissimilar  that  the 
machinery  prescribed  by  the  128th  section,  to  which  it  would  be  neees- 
aary  if  this  appeal  lay  to  resort,  is  wholly  inapplicable  to  an  appeal  bj 
the  guardians  of  %  union  or  parish,  or  the  overseers  of  %  pariah.    They 
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are  aathorized,  by  sect.  108,  to  appeal  against  an  order  adjudging  tho 
settlement ;  but  no  special  conditions  are  imposed  upon  them.  Whereas, 
in  the  128th  section,  we  find  machinery  provided  as  to  entering  into 
recognisance,  and  as  to  the  time  within  which  the  appeal  is  to  be  brought, 
and  m  other  respects.  Also,  in  the  108th  section,  the  terms  used  are 
^^  the  guardians  of  any  union  or  parish,  or  the  overseers  of  any  parish  ;*' 
and  the  128th  section  gives  the  appeal  to  ^' any  person."  Therefore,  I 
think  the  intention  of  the  Legislature  must  have  been  that,  where  the 
guardians  of  a  union  or  parish,  or  the  overseers  of  a  parish,  are 
aggrieved  by  an  order  of  maintenance,  founded  on  an  adjudication  of 
settlement  which  they  believe  to  be  unjust,  they  have  a  right  to  appeal, 
*and  in  all  other  cases  the  words  "any  person  who  thinks. him-  r^^^^o 
self  aggrieved,"  must  receive  a  different  signification.  There  are  ^ 
many  other  cases  in  which  persons,  as  distinguished  from  the  guardians 
of  a  union  or  parish,  or  the  overseers  of  a  parish,  may  be  aggrieved  by 
an  order  of  justices  made  under  this  statute ;  and  I  think  that  the  term 
''  any  person"  was  not  intended  to  apply  to  a  parish  or  union  officer. 
It  is  significant  that  a  county  may  be  in  the  position  of  being  aggrieved, 
and  have  no  appeal,  as  where  in  order  to  get  rid  of  a  liability  cast  upon 
it  by  reason  of  the  settlement  of  a  pauper  lunatic  not  being  known,  it 
comes  forward  and  endeavours  to  prove  the  settlement,  and  the  justices 
do  not  affirm  it,  there  is  no  appeal  from  their  decision,  as  was  held  in 
Wilson,  appt.,  The  Overseers  of  Liverpool,  respts.,  17  Q.  B.  803  (E.  G. 
L.  R.  vol.  79).  Even  independently  of  that  authority,  it  is  clear  that  a 
county  is  not  included  in  the  term  "person."  And  there  is  no  more 
reason  why  the  county  should  not  have  a  right  of  appeal  in  such  a  case, 
as  much  as  a  union  in  the  present  case,  which  suffers  only  the  temporary 
inconvenience  of  having  a  provisional  order  made  upon  it. 

For  these  reasons  I  tnink  the  term  "  person"  in  the  128th  section  does 
not  include  all  classes  of  persons  who  may  be  aggrieved  by  an  order 
made  under  sect.  96,  and  certainly  not  the  guardians  of  a  union  or 
parish,  or  the  overseers  of  a  parish. 

The  reason  for  introducing  the  exceptions  in  the  128th  section  appear 
to  me  sufficiently  manifest.  The  terms  "  any  person  who  thinks  him* 
self  aggrieved  by  any  order,"  might  include  a  ratepayer  of  the  parish, 
or  of  the  county,  and  this  exception  may  have  been  introduced  into  the 
section  for  the  purpose  of  excluding  an  appeal  by  any  ^person  r^ggo 
who,  as  a  ratepayer,  might  be  aggrieved,  the  Legislature  intend-  ^ 
ing  that  the  appeal  should  be  preferred  by  the  proper  officers  of  the 
union  or  parish ;  therefore  it  excepts  orders  adjudicating  as  to  the  settle- 
ment and  providing  for  the  maintenance  of  the  lunatic  made  under  the 
96th  and  97th  sections,  the  appeal  against  which  is  regulated  by  the 
provisions  of  the  108th  section. 

Blackburn,  J. — As  at  present  advised,  I  take  a  different  view  from 
what  my  Lord  and  my  brothers  do.  I  think  the  appeal  lies,  and  conse- 
quently that  the  rule  ought  not  to  be  made  absolute.  The  case  de- 
pends entirely  on  the  construction  of  the  terms  of  stat.  16  &  17  Vict, 
c.  97,  which  are  very  obscure,  and,  though  I  think  the  natural  sense  is 
such  as  to  give  an  appeal,  I  do  not  express  a  strong  or  decided  differ- 
ence of  opinion. 

The  128th  section  of  stat.  16  k  17  Vict.  c.  97,  gives  an  appeal  to 
**  any  person  who  thinks  himself  aggrieved  by  any  order  or  determina- 
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tion  of  any  justices  under  this  Act,  other  than  orders  adjudicating  as  to 
the  settlement  of  any  lunatic  pauper,  and  providing  for  his  maintenance." 
First,  it  seems  to  me  that  the  wide  words  ^'  any  person*'  include  every 
kind  of  person  who  thinks  himself  aggrieved  by  an  order  which  does 
not  come  within  the  exception.  The  guardians  of  a  union,  or  the  trea- 
surer of  a  county,  or  any  body  corporate,  would  come  within  those 
words ;  but  if  the  order  against  which  they  seek  to  appeal  is  within  the 
exception  they  cannot  appeal  against  it.  The  difficulty  is  to  determine 
what  orders  are  within  the  exception  of  "  orders  adjudicating  as  to  the 
settlement  of  any  lunatic  pauper,  and  providing  for  his  maintenance." 
*6641  ^^  those  words  can  be  construed  to  *mean  orders  adjudicating 
^  as  to  the  settlement  of  a  lunatic  pauper,  and  aUo  orders  providing 
for  his  maintenance,  the  case  falls  within  the  exception,  and  no  appeal 
lies ;  but  it. seems  to  me  that  their  natural  meaning  is,  orders  both  adju- 
dicating as  to  the  settlement  and  providing  for  the  maintenance ;  so  that 
the  only  orders  within  the  exception  would  be  those  which  profess  to  do 
both.  And  then  this  order,  which  only  provides  for  the  maintenance, 
is  not  within  the  exception,  and  an  appeal  lies. 

Under  the  94th  section,  if  the  lunatic  has  estate  applicable  to  his 
maintenance,  the  justices  may  make  an  order  upon  the  nearest  known 
relative  or  friend  of  the  lunatic  to  provide  for  his  maintenance ;  and  at 
first  I  thought  it  a  monstrous  thing  that  the  relative  or  friend  of  the 
lunatic  should  not  have  the  power  of  appeal  against  such  an  order ;  but 
when  I  see  that  the  order  cannot  be  enforced  against  him  personally, 
and  the  only  effect  is  that,  if  the  order  is  not  obeyed,  another  order  is 
to  be  made  attaching  the  property,  and  against  that  order  there  may  be 
an  appeal,  it  is  not  unreasonable  that  the  order  on  the  relative  or  friend 
shoula  be  binding.  Then,  under  the  96th  section,  two  justices  may 
make  an  order  such  as  the  one  in  question  upon  the  guardians  of  the 
union  or  parish,  or  the  overseers  of  the  parish,  from  which  or  at  the 
instance  of  any  officer  or  officiating  clergyman  of  which,  the  lunatic 
pauper  is  sent  to  the  asylum,  which  is  an  order  solely  as  to  his  mainte- 
nance. The  first  thing  which  struck  me  was  that,  supposing  the  justices 
adjudicated  that  the  person  had  been  sent  to  the  asylum  from  or  at  the 
instance  of  some  officer  of  a  parish  when  he  had  not  been  so  sent,  and 
that  he  was  a  pauper  when  he  was  not,  and  that  he  was  a  lunatic  when 
*66^1  ^^  ^^  "^^'  ^^  *would  be  a  hard  thing  if  there  were  not  an  appeal ; 
-I  but  it  appears  that  this  is  a  preliminary  or  interim  order,  from 
which  the  Union  can  get  relief  by  showing  the  settlement  of  the  lunatic 
Therefore,  there  is  no  absurdity  in  saying  that  such  an  order  shall  be 
final.  Under  the  97th  section  an  order  adjudicating  as  to  the  settle- 
ment is  also  to  be  an  order  for  maintenance,  and  therefore  the  order 
under  it  falls  within  the  terms  of  the  exception  in  sect.  128,  viz.,  *^  orders 
adjudicating  as  to  the  settlement  of  any  lunatic  pauper,  and  providing 
for  his  maintenance."  We  pass  on  to  the  108th,  by  which  it  is  enacted 
that ''  if  the  guardians  of  any  union  or  parish,  or  the  overseers  of  aoj 
parish,  feel  aggrieved  by  any  such  order  as  aforesaid  adjudging  the  set- 
tlement of  any  lunatic,"  they  may  appeal,  but  in  a  different  way  from 
that  prescribed  by  the  general  appeal  clause,  sect.  128.  It  seems  to 
me  that  on  the  true  construction  of  sect.  128,  when  the  Legislature  saj 
that  ^'any  person"  may  appeal  against  any  order  ''other  than  orders 
adjudicating  as  to  the  settlement  of  any  lunatic  panper,  and  providing 
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for  hia  maintenance,"  they  refer  us  back  to  the  108th  section,  where  an 
appeal  is  given  against  a  particular  class  of  orders,  vis.,  orders  adjudg- 
ing the  settlement,  against  which  is  given  one  appeal  only,  viz.,  to  the 
guardians  of  the  union  or  parish  and  overseers  of  the  parish,  the  proper 
persons  to  appeal  in  such  cases.  Against  other  orders  no  appeal  is  given 
by  sect.  108,  and  they  would  come  within  the  128th  section,  unless  they 
are  within  the  exception  which  is  confined  to  orders  against  which  an 
appeal  was  already  given.  An  argument  against  this  construction  which 
raises  a  good  deal  of  doubt  in  my  mind  is  that,  if  this  construction  be 
adopted,  the  Legislature,  in  sect.  128,  which  gives  an  appeal  against 
orders  ^other  than  those  adjudicating  as  to  the  settlement,  and  r^aan 
providing  for  the  maintenance,  have  put  in  superfluous  and  idle  ^ 
words.  This,  however,  is  no  uncommon  thing  in  Acts  of  Parliament ; 
still  it  is  a  general  rule  of  construction  that  when  additional  words  are 
introduced  they  must  have  been  intended  to  have  some  meaning,  and  it 
may  be  the  meaning  of  these  additional  words  is  that  an  order  for  the 
maintenance  of  the  pauper  lunatic,  though  not  adjudicating  as  to  his 
settlement,  should  not  be  the  subject  of  appeal.  That,  however,  is 
some  straining  of  the  words.  I  think  the  natural  construction  of  the 
language  used  is  to  confine  the  exception  in  section  128  to  the  particular 
class  of  orders  embraced  in  sect.  108,  for  which  another  appeal  is 
given,  and  that  against  other  orders  every  person  who  is  aggrieved  may 
appeal.  The  other  view  may,  however,  be  practically  worked  as  well 
or  better. 

MsLLOR,  J. — I  am  of  opinion  that  the  rule  should  be  made  absolute. 
There  is  considerable  difficulty  in  coming  to  a  satisfactory  conclusion  as 
to  the  meaning  of  the  various  provisions  of  stat.  16  &  17  Vict.  c.  97 ; 
but  I  think  the  scheme  of  the  Act  leads  us  to  the  true  solution.  If  the 
lunatic  being  in  an  asylum  has  property  applicable  to  his  maintenance, 
it  is  made  liable  for  the  charges  incurred,  as  my  brother  Blackburn  has 
pointed  out,  in  the  mode  provided  for  by  the  94th  section.  If  the  lunatic 
has  no  such  property,  he  is  chargeable  under  the  96th  section  to  the  union 
or  parish  from  which  or  at  the  instance  of  any  officer  or  officiating  clergy- 
man of  which  he  was  sent  to  the  asylum  unless  and  until  the  parish  of  his 
settlement  be  ascertained.  The  96th  section  provides,  that  an  order  may 
*be  made  on  the  guardians  of  the  union  or  parish  or  the  over-  r»gg>r 
seers  of  the  parish  (if  not  in  a  union  or  under  a  board  of  guar-  ^ 
dians),  for  payment  of  the  charges  of  the  lodging,  maintenance,  medi- 
cine, clothing  and  care  of  any  pauper  lunatic  in  the  asylum,  and  that 
order  may  be  either  retrospective  or  prospective,  or  partly  retrospective 
and  partly  prospective.  But  immediate  relief  against  that  order  is  pro- 
vided if  the  settlement  can  be  ascertained ;  for  under  the  97th  section 
two  justices  may  inquire  into  the  place  of  settlement,  and  make  an  order 
adjudicating  as  to  the  settlement,  and  ordering  that  the  parish  in  which 
he  is  settled  shall  reimburse  the  parish  from  which  he  was  sent  all  those 
expenses.  If  it  turns  out  on  the  inquiry  that  the  settlement  cannot  be 
ascertained,  then  under  sect.  98  the  order  for  these  expenses  is  to  be 
made  on  the  treasurer  of  the  county ;  and  there  are  provisions  by  which 
the  county  may  be  relieved  from  the  charges  thus  thrown  upon  it,  for  at 
the  end  oi  the  section  there  is  a  proviso  that  the  justices  may  direct  in- 
quiry to  be  made  to  ascertain  the  parish  in  which  the  pauper  lunatic  is 
settled  '^  and  delay  adjudging  such  pauper  lunatic  to  be  chargeable  to  * 
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any  county  nntil  such  farther  ini}iHry  has  been  made :  provided  abo, 
that  every  county  to  which  «ny  panper  lunatic  is  adjudged  to  be  charge- 
able as  aforesaid  may  at  any  time  thereafter  inquire  as  to  the  parish  in 
which  such  lunatic  is  settled,  and  may  procure  such  lunatic  to  be  ad< 
judged  to  be  settled  in  any  parish/'  The  99th  section  provides  for  the 
reimbursement  to  the  county  of  the  moneys  paid  on  account  of  the  lu- 
natic whose  settlement  is  so  adjudged.  Add  by  the  100th  section  ^^  It 
shall  be  lawful  for  any  justices  hereinbefore  authorized  to  make  any  such 
*6681  ^^^^^  ^  "^aforesaid  upon  the  guardians  of  any  union  or  parish, 

-I  or  upon  the  overseers  of  any  parish,  to  make  such  order  upon 
such  guardians  or  overseers,  although  such  union  or  parish  be  not  within 
the  jurisdiction  of  such  justices."  Whenever  the  determination  of  the 
justices  finally  settles  the  question  of  the  settlement  of  the  pauper,  bo 
as  to  make  the  charge  perpetual,  an  appeal  is  given  to  the  guardians  of 
the  union  or  parish  or  to  the  overseers  of  the  parish*  The  words  of  the 
108th  section  are,  ^^  If  the  guardians  of  any  union  or  parish,  or  the  over- 
seers of  any  parish,  feel  aggrieved  by  any  such  order  as  aforesaid,  ad- 
judging the  settlement  of  any  lunatic."  They  are  the  persons  on  whom 
the  justices  make  the  order  for  payment  of  the  provisional  maintmianoe 
of  the  lunatic  in  the  asylum :  and  they  are  the  persons  who  are  author- 
ized to  appeal,  under  the  108th  section,  against  any  order  adjudging  the 
settlement  of  any  pauper  lunatic ;  and  by  that  section  the  right  of  ap- 
peal is  given  to  them  without  any  condition  as  to  entering  into  recogni- 
sance ;  nor  are  they  tied  up  as  the  parties  are  to  whom  the  apped  is 
given  by  the  128th  section.  Therefore  I  come  to  the  conclusion  that  the 
108th  section  is  the  special  clause  by  which  the  Legislature  intended  to 
give  the  right  of  appeal  to  the  guardians  of  a  union  or  parish  and  the 
overseers  of  a  parish.  The  words  in  the  128th  section  are  not,  *^  the 
guardians  of  any  union  or  parish,  or  the  overseers  of  any  parish,"  bat 
"  any  person  who  thinks  himself  aggrieved  by  any  order  or  determina- 
tion of  any  justices  under  this  Act,  other  than  orders  adjudicating  as  to 
the  settlement  of  any  lunatic  pauper,  and  providing  for  his  mainte- 
nance;" the  conditions  are  that  the  appeal  must  be  within  four  calendar 
months,  with  fourteen  days'  notice  of  the  appeal  and  the  nature  and  mat- 
*M<f\  ^^  *^^  ^^  ^^^  forthwith  after  such  notice,  recognisance  must  be 

^  entered  into,  and  there  is  provision  for  mitigating  any  penalty  or 
forfeiture  and  for  returning  money  levied  in  pursuance  of  an  order,  and 
also  awarding  further  satisfaction  to  the  party  injured ;  however,  I  do 
not  rely  on  that  provision  as  confining  the  section  to  cases  in  which  one 
or  other  of  those  things  may  be  done.  When  an  appeal  is  expressly 
given  to  the  guardians  and  overseers  by  the  108th  section,  without  pro- 
viding for  their  entering  into  recognisances,  assuming  they  are  persoos 
capable  of  entering  into  recognisances,  and  without  subjecting  them  to 
any  of  the  provisions  contained  in  the  128th  section,  it  seems  Strang 
they  should  be  considered  as  included  under  the  words  *^  any  person"  m 
that  section.  Therefore,  although  not  without  some  doubt  as  to  what 
was  intended  I  think  that  as  to  the  order  in  question,  which  is  only  in- 
terim in  its  nature,  it  was  unnecessary  to  give  a  right  of  appeal ;  and 
there  is  no  impropriety  in  allowing  it  to  be  final  until  the  parish  of  set- 
tlement is  ascertained.  I  might  also  rest  on  the  words  in  the  128tk 
section  on  which  my  brother  Blackburn  has  observed,  inasmuch  as  there 
are  other  orders  for  the  maintenance  of  the  pauper  lunatic  than  those 
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included  in  orders  adjudicatine  the  settlement ;  for  I  do  not  think  there 
is  much  strain  upon  the  wor(u  by  reading  ^'and"  as  ^^or."  I  do  not 
however  so  confidently  rely  on  that  rea£ng;  and  prefer  to  rest  my 
judgment  on  the  other  ground,  which  is  that  relied  upon  by  the  Lord 
Chief  Justice. 

Sheb,  J. — I  agree  with  what  has  been  said  by  the  Lord  Chief  Justice 
and  my  brother  Mellor.  It  appears  to  me  that  the  order  to  be  made 
under  the  96th  section  ^of  stat.  16  &  17  Vict.  c.  97,  is  final  in  r^cnQ 
the  sense  of  being  without  appeal,  because  it  is  meant  to  be  pro-  '- 
▼isional  only  and  temporary.  The  object  of  that  section  is  to  provide 
certainly  and  at  once  for  the  maintenance  of  a  person  who  cannot  main- 
tain himself,  and  to  throw  the  charge  of  his  maintenance  immediately 
upon  the  union  or  parish  from  which  or  the  officer  or  officiating  clergy- 
man of  which  has  caused  him  to  he  sent  to  the  asylum,  without  deciding 
who  or  what  union  or  parish  is  liable  to  support  him ;  and  giving  in  sect. 
97  a  remedy  to  those  who  dispute  the  propriety  of  their  being  charged 
with  his  support,  by  calling  upon  two  justices  to  inquire  into  and  a^'u- 
dicate  upon  nis  settlement,  and  in  the  order  adjudicating  as  to  his  set- 
tlement to  order  that  all  expenses  incurred  and  the  maintenance  of  the 
pauper  lunatic  shall  be  paid  by  the  parish  of  his  settlement.  From  that 
adjudication  an  appeal  is  given  by  the  108th  section.  The  only  diffi- 
culty in  the  case  arises  on  the  construction  of  the  words  of  the  128th 
section,  "  any  person  who  thinks  himself  aggrieved  by  any  order  or  de- 
termination of  any  justices  under  this  Act,  other  than  orders  adjudi- 
cating as  to  the  settlement  of  anv  lunatic  pauper,  and  providing  for  his 
maintenance."  In  my  opinion  the  words  ''orders  adjudicating  as  to  the 
settlement  of  any  lunatic  pauper  and  providing  for  his  maintenance*'  are 
only  a  more  detailed  description  of  the  order  mentioned  in  the  108th 
section,  viz.,  any  order  adjudging  the  settlement ;  for,  on  referring  to  the 
97th  section,  it  appears  that  the  order  adjudging  the  settlement  shall 
also  be  an  order  for  payment  of  expenses  and  for  maintenance.  There- 
fore it  appears  to  me  that  the  same  description  of  order  is  intended  in 
the  108th  and  in  the  exception  in  the  128th  section ;  and  "^for  rton^i 
the  reasons  already  given,  the  word  ''  person"  in  the  128th  sec-  ^ 
tion  cannot  mean  the  guardians  of  any  union  or  parish,  or  the  overseers 
of  any  parish,  or  the  inhabitants  of  a  county ;  the  meaning  must  be  as- 
certained by  reference  to  other  sections,  amongst  them  the  94th,  by 
which,  if  it  appears  to  two  justices  that  the  lunatic  has  an  estate  appli- 
cable to  his  maintenance,  they  are  empowered  to  direct  a  relieving  officer 
or  overseer  of  the  parish  from  which  the  lunatic  was  sent  or  where  the 
property  is,  to  seize  so  much  as  may  be  necessary,  and  sell  it  for  the  pur- 
pose of  paying  the  charges  of  examination,  removal  and  maintenance ; 
and  this  extends  to  property  in  the  hands  of  a  trustee  for  him,  or  in  the 
hands  of  the  Governor  and  Company  of  the  Bank  of  England,  or  stock, 
interest,  dividend  or  annuity  in  the  hands  of  any  other  body  or  person. 
And  after  such  order,  and  after  the  justices  have  satisfied  themselves 
that  he  has  no  estate  applicable  to  his  maintenance  more  than  sufficient 
to  maintain  his  family  (if  any),  they  are  empowered,  under  the  96th  sec- 
tion, to  make  an  order  upon  the  guardians  of  the  union  or  parish,  or  the 
overseers  of  the  parish  from  which  the  lunatic  was  sent  for  confinement, 
for  payment  of  the  charges  of  his  lodging,  maintenance,  medicine, 
clothing  and  care.     This  section  shows  that  there  are  persons  to  whom 
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the  word  "  person"  in  the  128th  section  is  properly  applicable,  without 
including  in  it  either  guardians  of  a  union  or  parish,  or  overseers  of  a 
parish,  or  inhabitants  of  a  county.  Rule  absolute. 


♦672]  *The  QUEEN  v.  JOHN  TIDD  PRATT,  Esq.    June  5. 

JMemdfy  Sodefy* — Place  o/  meeting, — I^wer  of  changing  it, — Begittrar, — Mam- 

damuM,—lS  is  19  Vict,  c.  63,  m.  25,  27,  28. 

A  friendly  Boototy  wm  •itaibUthed  in  1832  under  the  Aets  then  in  force  relating  to  friendly 
Sooietiet.  In  1Q58  ita  rules  were  amended,  and  were  certified  by  the  regiatnr  nnder  at«L  18 
A  19  VicL  c.  63.  Rule  1  mentioned  its  name  and  place  of  bosiness  at  No.  106,  Dnke  Street, 
LiTcrpool.  By  rule  62,  no  new  rule  shall  be  made  nor  any  of  the  rules  "  amended,  altered,  or 
rescinded,  unless  with  the  oonsent  of  a  majority  ef  the  members  present  at  a  general  meetinf 
of  the  Society  speolaHy  called  for  that  purpose.  (Sects.  26  and  27.)"  By  rale  08,  in  ease  of 
any  alteration  in  the  place  of  meeting,  written  notice  shall  be  sent  to  the  Registrar  of  Friendly 
Societies,  Ac  (Sect  28.)  In  1865  the  annual  general  meeting  of  the  Society  was  held  in 
Manehester,  and  on  the  same  day  and  at  the  same  place  a  special  general  meeting  was  held  for 
the  purpose  of  rsecinding  the  existing  rules  and  making  new  ones.  These  meetings  were  eon- 
Tened  by  the  president  and  secretary.  Resoltttions  were  passed  at  the  speeial  general  mcetlag 
rescinding  the  existing  rules  and  making  new  mice,  by  one  of  which  the  committee  were  em- 
powered to  change  the  principal  ofice  of  the  Society,  either  occasionally  or  permanently, 
should  the  interest  of  the  Society  seem  to  require  iL  Upon  application  for  a  rule  fur  a  man- 
damus to  the  Registrar  of  Friendly  Societies  to  certify  the  new  rules,  he  stnted  that  he  refused 
beeause  he  was  of  opinion  that,  until  the  place  of  meeting  of  the  Soeiety  was  by  n  resolution 
of  the  Society  at  a  proper  meeting  called  for  that  purpose  changed  from  Liverpool,  no  meeting 
of  the  Society  elsewhere  than  in  Liyerpool  could,  conformably  to  Inw,  make  new  or  alter  the 
existing  rules  of  the  Society,  and  that  in  the  notice  conTcning  the  meeting  and  the  rules 
passed  there  dlrers  matters  seemed  to  him  In  point  of  law  objectionable,  and  he  referred  to 
them. 

Held,  that  an  alteration  in  the  place  of  meeting  could  only  be  made  at  a  meeting  of  the 
Society  legally  couTcned,  nnd  therefore  the  rules  made  at  the  meeting  summoned  by  the  presi- 
dent and  secretary  at  Manchester  were  void. 

In  Easter  Term,  (7.  J7.  Hopwood  obtained  a  rule  calling  upon  John 
Tidd  Pratt,  Esq.,  Registrar  of  Friendly  Societies  in  England,  to  show 
cause  why  a  writ  of  mandamus  should  not  issue  commanding  him  to 
certify,  pursuant  to  stat.  18  k  19  Vict.  c.  68,  s.  27,  that  the  new  rules 
of  The  United  Assurance  Sick  and  Burial  Society  of  St.  Patrick,  at 
106,  Duke  Street,  Liverpool,  were  in  conformity  with  law. 
*67S1       ^^  appeared  that  The  United  Assurance  Sick  and  Burial  *So- 
-■  ciety  of  St.  Patrick  was  established,  in  1832,  under  the  Acts 
then  in  force  relating  to  friendly  Societies,  and  was  governed  by  rules 
which,  having  been  altered  and  amended,  were,  on  the  19th  February, 
1858,  duly  certified  by  the  Registrar  of  Friendly  Societies  in  England 
in  pursuance  of  stat  18  &  19  Vict.  c.  68.     The  head  office  or  principtl 
place  of  business  of  the  Society  was  at  No.  106,  Duke  Street,  Liver- 
pool.    The  Society  carried  on  its  business  in  Liverpool,  and  in  a  large 
number  of  other  towns  and  places  in  the  United  Kingdom,  and  consisted 
of  upwards  of  150,000  members.     On  the  81st  January,  1865,  the 
number  of  members  residing  in  Manchester  was  about  80,000;   the 
number  residing  in  Liverpool  about  18,000 ;  and  members  to  the  number 
of  about  75,000  resided  in  various  towns  the  distance  and  the  railway 
fares  between  which  and  Manchester  were  much  less  than  the  distance 
and  the  railway  fares  between  the  same  towns  and  Liverpool. . 


i 
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The  following  were  among  the  altered  and  amended  rules,  certified 
and  registered  in  1858. 

**  1.  That  this  Society  be  called  *'  The  United  Assurance  Sick  and 
Burial  Society  of  St.  Patrick/'  the  business  whereof  is  carried  on  at 
106,  Duke  Street,  Liverpool,  &c. 

^^  86.  That  a  general  meeting  of  this  Society  be  held  yearly  in  the 
month  of  January.  *  *  *  All  general  meetings  will  be  called  by  the 
president  and  secretary." 

^*  92.  That  no  new  rule  shall  be  made,  nor  any  of  the  rules  herein 
contained  or  hereafter  to  be  made  shall  be  amended,  altered  or  rescinded, 
unless  with  the  consent  of  a  majority  of  the  members  present  at  a  gene- 
ral ^meeting  of  the  Society  specially  called  for  that  purpose,"  r»/»7J 
[18  k  19  Vict.  c.  63],  "  (sects.  25  and  27)."  L  ^'* 

**  98.  That  in  case  of  any  alteration  in  the  place  of  meeting  or  disso- 
lution of  this  Society,  written  notice  thereof  shall  be  sent  to  the  Regis- 
trar of  Friendly  Societies  in  England  within  fourteen  days  after  such 
removal  or  dissolution,  signed  by  two  of  the  trustees,  or  by  the  secretary 
or  principal  ofiScer  and  tnree  of  the  members  of  the  said  Society  (sect. 
28V.    Every  member  shall  have  a  copy  of  the  certified  rules." 

The  contribution  books,  furnished  to  collectors  and  members,  stated 
the  head  offices: — 

"  106,  Duke  Street,  Liverpool, 

and  at 

London,  Glasgow,  Dublin,  Manchester,  Birmingham,  Leeds,  Edinburgh, 

Cork,  Galway  and  Belfast." 

On  Tuesday,  the  Slst  January,  1865,  the  annual  general  meeting  of 
the  members  of  the  Society  was  held  in  St.  Pancras  school-room,  situate 
in  Livsey  Street,  Manchester ;  and  on  the  same  day,  and  at  the  same 
place,  a  special  general  meeting  of  the  members  was  held  for  the  purpose 
of  rescinding  the  existing  rules  and  of  making  new  rules  for  the  govern- 
ment, guidance  and  regulation  of  the  Society:  the  special  general 
meeting  being  held  immediately  after  the  conclusion  of  the  business 
transacted  at  the  annual  general  meeting.  These  meetings  were  con- 
vened by  the  president  and  the  secretary.  Notice  of  the  convening  of 
the  meetings  was  given  to  the  members  by  advertisement  in  the  news-^ 
papers  circulating  in  the  towns  and  places  in  which  the  business  of  the 
Society  was  carried  on,  by  posting  copies  of  it  extensively  on  the  walls 
and  in  other  exposed  '^'situations  m  those  towns  and  places,  and  r^g^e 
by  circulating  amongst  all  the  members  many  thousand  handbills  ^ 
containing  copies  of  the  notice. 

The  members  who  were  present  at  the  special  general  meeting,  by 
resolutions  then  unanimously  made  and  come  to,  rescinded  the  existing 
rules  of  the  Society  and  made  new  rules  for  its  government,  guidance 
and  regulation. 

The  affidavit  of  the  secretary  of  the  Society  stated  that  Manchester 
was  selected  as  the  place  of  the  meetings  because  it  was,  on  account  of 
the  facts  above  stated,  more  convenient  to  the  majority  of  the  members 
than  any  other  place  that  could  have  been  chosen. 

The  affidavit  of  the  registrar  stated  that  he  refused  to  certify  the 
altered  rules  because  he  was  of  opinion  that  until  the  place  of  meeting 
of  the  Society  was,  by  a  resolution  of  the  Society  at  a  proper  meeting 
called  for  that  purpose,  changed  from  Liverpool,  no  meeting  of  the 
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Society  ekewhere  than  in  Liverpool  could  conformably  to  law  make  new 
or  alter  the  existing  rules  of  the  Society.  That  in  the  notice  conven* 
ing  the  meeting  at  Manchester,  and  the  rules  passed  there,  divers  matters 
seemed  to  him  in  point  of  law  objectionable ;  and  he  referred  to  the 
following : — 

"  To  the  notice, 

^^  The  time  of  meeting  was  two  o'clock,  but  the  rules  in  existence 
seem  to  speak  of  night  meetings  on  account  of  the  class  of  persons  who 
might  be  expected  to  attend  them. 

'^  There  is  no  authority  for  requiring  proof  of  the  fifty-three  consecu- 
tive payments  mentioned  in  the  notice. 

*6761       *^^^o  notice  of  the  change  of  place  of  business  under  the 

^  hands  of  two  of  the  trustees,  or  three  members  and  secretarj, 

has  been  sent  to  me  as  registrar,  pursuant  to  18  &  19  Vict  c.  68,  s.  2o. 

<<  To  the  rules. 

*^  Rule  2  states  the  objects  of  the  Society  as  provided  by  the  rules 
and  by  the  tables  thereto  annexed.    No  tables  are  annexed. 

"  Rule  3  states  the  principal  office  of  the  Society  in  England  shall  be 
at  106,  Duke  Street,  Liverpool,  but  the  committee  are  empowered  to 
change  the  same  either  occasionally  or  permanently  should  the  interest 
of  the  Society  seem  to  require  it.  This  rule  is  not,  I  think,  in  con- 
formity with  18  &  19  Vict.  c.  63,  s.  28,  which  gives  no  power  to  a  com- 
mittee to  change  the  place  of  business ;  but  when  the  members  shall 
change  the  place  notice  under  the  hands  of  two  trustees  or  three  mem- 
bera  and  secretary  or  other  officer  shall,  within  fourteen  days  thereafter, 
be  sent  to  the  registrar,  which  must  be  intended  as  a  permanent  removal 
and  not  an  occasional  one. 

^^  Rule  4.  The  18  k  19  Vict.  c.  68,  s.  25,  requirea  a  provision  to  be 
made  in  the  rules  for  the  appointment  and  removal  of  the  trustees, 
treasurer  and  other  officers.  This  rule  does  not  extend  to  the  removal 
of  the  secretary. 

<'  Rules  33,  44,  54,  59,  69,  75,  90,  94  refer  to  tables  annexed  to  the 
rules :  there  are  no  such  tables. 

'^  Rule  45.  No  form  of  declaration  annexed  to  the  rules. 
.  ^'  Rules  70,  72,  78  refer  to  endowments,  which  is  not  one  of  the 
objects  mentioned  in  rule  2. 

«6771  ''  ^^^^  ^^*  Management  Fund.  The  18  &  19  Vict.  *c.  63, 
-I  8.  25,  enacts  that  the  rules  shall  provide  that  a  contribution  shall 
be  made  to  defray  the  necessary  expenses  of  management,  and  a  sepa- 
rate account  shall  be  kept  of  such  contribution  and  expenses.  Tais 
rule  provides  that  any  member  shall  pay  Id.  per  quarter,  together  with 
lOL  per  cent,  of  payments  and  contributions,  &c. ;  and  that,  if  such 
fund  should  be  insufficient  in  any  year  to  meet  the  necessary  expenses 
of  management,  the  deficiency  shall  be  paid  out  of  the  general  funds 
of  the  Society. 

'*  Rule  99.  This  rule  provides  that  in  case  of  reference  to  arbitration 
the  arbitrators  may  require  a  deposit  of  such  amount  as  they  may  con- 
sider necessary  before  they  proceed  with  the  reference.  I  do  not  think 
this  rule  is  authorized  by  the  Act. 

''  Rule  101.  All  general  and  special  meetings  may  be  held  in  such 
town  as  the  committee  may  think  proper. 
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*^  Rale  111.  A  deposit  required  of  102.  before  a  special  general  meet- 
ing can  be  called. 

**  Rale  119.  The  secretary  to  have  charge  of  all  books,  papers  and 
secnrities,  but  he  is  not  required  to  give  securitj.  All  securities  should 
be  in  the  custody  of  the  trustees  or  treasurer. 

*'  There  are  123  rules,  and  from  the  reports  in  the  newspapers  it 
appears  that  the  whole  of  these  rules  were  passed  at  the  end  of  a  stormy 
meeting  at  which  they  could  not  have  been  properly  considered." 

Another  rule  passed  at  the  special  general  meeting  of  the  Society 
held  at  Manchester,  January  Slst,  1865,  but  not  referred  to  by  the 
registrar,  was  as  follows : — 

**  109.  No  member  shall  be  allowed  to  attend  any  annual  or  special 
meeting,  or  give  a  vote  thereat,  unless  *such  member  be  twenty-  r^g-TR 
one  years  of  age,  and  has  been  fifty-two  weeks  a  member,  and  be  '- 
at  the  time  of  such  meeting  on  benefit." 

The  following  sections  of  stat.  18  &  19  Vict.  c.  68,  are  material : — 

Sect.  25.  '*  Before  any  Friendly  Society  shall  be  established  under 
this  Act,  the  persons  intending  to  establish  the  same  shall  agree  upon 
and  frame  a  set  of  rules  for  the  regulation,  government,  and  manage- 
ment of  such  Society ;  and  in  such  rules  they  may,  amongst  other 
things,  make  provision  for  appointing  a  general  committee  of  manage* 
ment  of  such  Society,  and  delegating  to  such  committee  all  or  any  of 
the  powers  given  by  this  Act  to  the  members  of  Friendly  Societies 
formed  or  established  under  or  by  virtue  of  the  same ;  and  such  rules 
shall  set  forth,  1.  The  name  of  the  Society  and  place  of  meeting  for 
the  business  of  the  Society :"  &c. 

27.  ^^  After  the  rules  of  a  Friendly  Society  shall  have  been  so  certified 
by  the  registrar  as  aforesaid,  it  shall  be  lawful  for  such  Society,  by 
resolution  at  a  meeting  specially  called  for  that  purpose,  to  alter,  amend, 
or  rescind  the  same  or  any  of  them,  or  to  make  new  rules ;  and  it  shall 
be  lawful  for  any  Friendly  Society  formed  and  established  under  any 
of  the  Acts  hereby  repealed  to  alter,  amend,  or  rescind  the  rules  by 
which  their  Society  is  governed,  regulated,  or  managed,  or  to  make  new 
rules :  Provided  always,  that  two  copies  of  the  proposed  alterations  or 
amendments,  and  of  such  new  rules,  signed  by  three  members  of  such 
Society,  and  the  secretary  or  other  officer,  shall  be  transmitted  to  the 
said  registrar,  to  one  of  which  shall  be  attached  a  declaration  by  the 
secretary  or  one  of  the  officers  of  such  Society,  *that  in  making  r^girq 
the  same  the  rules  of  such  Society  respecting  the  making,  alter-  '- 
ing,  amending,  and  rescinding  rules,  or  the  directions  of  the  Act  under 
which  such  Society  was  established,  have  been  duly  complied  with ;  and 
if  the  said  registrar  shall  find  that  such  alterations,  amendments,  or  new 
rules  are  in  conformity  with  law,  he  shall  give  to  the  Society  a  certificate 
in  the  form  set  forth  in  the  Schedule  to  this  Act,  and  return  one  of  the 
copies  to  the  Society,  and  shall  keep  the  other,  with  the  rules  of  such 
Society,  in  his  custody,  and  for  which  certificate  no  fee  shall  be  payable 
to  the  said  registrar,  and  as  against  such  member  or  person  such  certifi^ 
cate  shall  be  conclusive  of  the  validity  thereof;  and  all  rules,  alterations, 
and  amendments,  when  so  certified  as  aforesaid,  shall  be  binding  on  the 
several  members  of  the  said  Society,  and  all  persons  claiming  on  account 
of  a  member  or  under  the  said  rules ;  but  unless  and  until  the  same 
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shall  be  so  certified  as  aforesaid  such  rules,  alterations,  and  amendments 
shall  have  no  force  or  validity  whatsoever/' 

28.  "  Whenever  any  Friendly  Society  established  under  this  Act  or 
under  any  of  the  Acts  hereby  repealed  shall  change  its  place  of  business, 
notice  of  such  change,  under  the  hands  of  two  of  the  trustees  or  three 
members  and  secretary  or  other  officer,  shall,  within  fourteen  days  there- 
after, be  sent  to  the  said  registrar." 

Edward  Jame9  ((7.  RvMell  with  him)  showed  cause. — ^First.  The 
meeting  at  which  the  new  rules  were  made  was  held  at  an  improper 
place.  It  was  not  competent  for  the  president  and  secretary  of  the 
Society  to  convene  a  meeting  at  a  different  place  than  that  declared 
i^aorfi  *by  the  rules  in  force  to  be  the  place  of  meeting.  [He  referred 
-I  to  rule  1  of  the  rules  certified  in  1858.] 

Secondly.  The  meeting  was  held  at  an  improper  time. 

Thirdly.  The  109th  of  the  new  rules  excludes  from  all  meetings  those 
members  who  have  not  been  such  for  fifty-two  weeks. 

Fourthly.  The  new  rules  are  not  in  conformity  with  stat.  18  k  19 
Vict.  c.  63,  s.  28.     [He  was  then  stopped.] 

Brett,  (7.  H.  Hopwaod  and  Cammtus,  showed  cause. — First.  Under 
Stat.  18  k  19  Viet.  c.  68,  s.  27,  it  is  not  a  question  for  the  registrar 
whether  the  meeting  was  properly  held.  In  Dewhurst  v.  Clarkson, 
8  E.  &;  B.  194,  209  (E.  0.  L.  B.  vol.  77),  Lord  Campbell,  delivering 
the  judgment  of  the  majority  of  the  Court,  said,  ^^The  plaintiff's 
counsel,  I  think,  entirely  failed  in  the  attempt  to  show  that  the  barrister 
is  to  inquire  into  the  regularity  of  the  making  of  the  rules,  so  that  his 
certificate  is  to  be  considered  a  judicial  determination  of  this  matter. 
No  such  function  is  vested  in  him :  and  those  who  may  think  that  the 
rules  were  irregularly  made  are  not  furnished  with  any  means  of  raising 
the  question."  Stat.  18  k  19  Vict.  c.  68,  s.  41,  gives  jurisdiction  to 
the  County  Court  to  settle  any  dispute  which  arises  in  a  Society  estab- 
lished under  the  Act;  and  that  is  the  tribunal  before  which  the  rules 
when  certified  may  be  questioned.  In  Be  Hoey  v.  M'Farlane,  4  C.  B. 
N.  S.  718  (E.  C.  L.  it.  vol.  91),  where  a  dispute  arose  between  the 
committee  of  management  and  some  members  of  the  Society  relative  to 
the  manner  of  convening  and  the  place  of  holding  a  special  general 
meeting  of  a  Friendly  Society  for  the  purpose  of  altering  and 
*6811  *A°>^i^di°S  i^  rules,  and  the  County  Court  in  a  plaint  com- 
-'  plaining  of  the  new  rules  made  an  order  that  they  had  not  been 
duly  and  regularly  made  and  that  they  were  null  and  void,  Williams, 
J.,  said,  p.  782,  ^^  It  was  quite  within  .the  jurisdiction  of  the  County 
Court  to  entertain  the  application  and  to  make  the  order.  It  appears 
that  a  dispute  arose  here  between  the  committee  of  management  and 
certain  members  of  the  Society  relative  to  the  manner  of  convening  and 
the  place  of  holding  a  general  special  meeting  of  the  Society  for  the 

Eurpose  of  altering  and  amending  certain  of  its  rules.  The  question  is, 
ow  and  before  whom  that  dispute  is  to  be  settled.  Mr.  BreU  says,  bv 
the  Begistrar  of  Friendly  Societies,  under  the  25th,  26th  and  27ta 
sections  of  the  18  k  19  Vict.  c.  63.  That  cannot  be :  all  the  duty 
intrusted  to  that  officer,  is,  to  see  that  the  rules  which  are  submitted  to 
him  to  certify  are  conformable  to  law :  he  has  no  power,  as  it  seems  to 
me,  to  inquire  into  the  manner  in  which  any  alterations  or  amendments 
may  have  been  made."     [Cockburn,  C.  J. — ^In  neither  of  the  cases 
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dted  was  the  registrar  called  npon  to  take  action.  And  the  latter  case 
does  not  oust  him  of  his  inherent  jurisdiction  to  determine  whether  the 
roles  which  he  is  required  to  certify  are  legal ;  it  was  only  decided  that 
the  County  Court  had  jurisdiction :  Williams,  J.,  went  farther,  but  he 
had  not  before  him  the  question  we  now  have.]  Here,  the  majority  of  the 
Society  having  acquiesced  in  the  meeting  being  held  at  Manchester,  it 
is  not  competent  to  the  registrar  to  inquire  into  the  matter.  [Cockburn, 
C.  J. — It  was  acquiesced  in  only  by  a  majority  of  those  present  at  the 
meeting.]  The  duty  of  the  registrar  is  merely  to  see  that  the  rules  are 
ex  facie  legal.  *[Gockburn,  G.  J. — Suppose  it  turned  out  that  r^goo 
the  rules  were  carried  by  a  majority  composed  of  strangers  to  the  ■- 
Society .1  The  registrar  would  not  have  jurisdiction  to  refuse  to  certify 
them.  [Blackburn,  J. — If  the  matter  were  one  on  which  evidence 
should  be  taken  I  see  ground  for  referring  it  to  the  County  Court ;  but 
here  it  is  an  admitted  fact  that  the  meeting  was  held  at  Manchester.] 
Further,  this  Society  was  not  established  under  stat*  18  k  19  Vict.  c. 
63,  but  under  a  former  Act,  and  therefore  sect.  26  of  the  later  Act 
does  not  apply  to  it.  And  by  sect.  27  "  it  shall  be  lawful  for  any 
Friendly  Society  formed  and  established  under  any  of  the  Acts  hereby 
repealed  to  alter,  amend,  or  rescind  the  rules  by  which  their  Society  is 
governed,  regulated,  or  managed,  or  to  make  new  rules."  The  rules  of 
the  Society  have  been  certified  since  the  passing  of  stat.  18  &  19  Yict. 
c.  68,  but  only  as  amended.  [Blackburn,  J. — ^The  Society,  by  altering 
and  amending  their  rules  and  having  them  certified,  have  brought  them- 
selves under  the  earlier  part  of  sect.  27.1  In  altering  their  rules  they 
proceeded  as  if  still  existing  under  the  old  Act. 

It  was  competent  for  the  president  and  secretary  to  convene  a  meeting 
at  Manchester.  The  contribution  book  mentions  offices  at  other  towns 
besides  Liverpool.  Sect.  16  of  stat.  18  k  19  Vict.  c.  63,  which  em- 
powers the  trustees  to  purchase  or  lease  a  building  for  the  purpose  of 
holding  the  meetings  of  the  Society,  does  not  prescribe  the  district  in 
which  the  place  of  meeting  is  to  be.  [Crompton,  J. — Might  the  offi* 
cers  of  the  Society  fix  the  place  of  meeting  anywhere  in  England  or 
or  Scotland?}  Yes.  Rule  86  gives  the  officers  and  committee 
*power  to  call  a  general  or  special  general  meeting,  and  there-  r^ooo 
fore  gives  them  a  discretion  to  say  where  it  shall  be  held.  ^ 
[CocKBUKN,  C.  J. — The  other  objections  on  the  face^pf  the  rules  seem 
very  small  and  miffht  easily  be  cured.] 

Cockburn,  C.  J. — The  enactments  of  stat.  18  k  19  Vict.  c.  63,  and 
the  Ist,  92d  and  98d  rules  of  this  Society  require,  as  part  of  the  con- 
stitution of  the  Society,  that  it  shall  have  a  place  of  meeting  for  busi- 
ness, and  one  of  the  most  important  matters  of  business  is  the  altering 
its  rules  or  making  new  ones.  The  president  and  secretary  have  taken 
upon  themselves,  without  ascertaining  the  sense  of  the  Society,  to  con- 
vene the  annual  general  and  a  special  general  meeting  at  Manchester, 
while,  according  to  the  existing  rules,  the  place  of  business  is  at  Liver- 
pool. I  concur  in  the  expediency  of  having  a  rule  by  which  the  place 
of  meeting  might  be  altered  permanently  in  a  siven  state  of  circum- 
stances, or  temporarily  on  some  emergency ;  and  I  am  far  from  saying 
that  it  is  not  competent  to  the  Society  to  transfer  its  place  of  meeting 
from  the  original  place  of  its  creatioh,  though  the  change  might  be  a 
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hardship  on  the  members  who  resided  there ;  for,  unless  there  is  any 
restriction  inherent  in  the  Society  or  enacted  in  stat.  18  &  19  Vict.  c. 
63,  the  will  of  the  majority  must  prevail.  But  the  convening  of  the 
meeting  at  Manchester  was  not  the  act  of  the  Society :  it  was  the  act  of 
the  officers,  and  one  not  within  the  scope  of  their  power  or  authority, 
the  constitution  of  the  Society  being  wholly  silent  as  to  any  such  power. 
The  meeting  was  at  a  place  where  it  could  not  legally  be  held,  which 
*EM1  ^^^^^^  ^^®  rules  agreed  to  at  it  ^altogether  null  and  void ;  and 
-I  therefore,  when  the  registrar  was  called  upon  to  certify  that 
they  were  made  according  to  law,  it  was  within  his  jurisdiction  and  duty 
to  refuse  to  do  so  for  the  reason  that  they  were  passed  at  a  meeting 
which  was  not  authorized  by  law.  On  that  ground  I  am  of  opinion  that 
this  rule  should  be  discharged. 

Crompton,  J. — It  appears  that  there  are  15,000  members  residing  at 
Liverpool,  who  have  right  to  say  that  they  came  into  the  Society  when  it 
was  part  of  its  constitution  that  the  meetings  should  be  held  there.  We 
must  see  whether  the  new  rules  were  made  according  to  stat.  18  k  19 
Vict.  c.  68.  If  a  mandamus  issued  it  must  be  averred  in  the  writ  that  the 
new  rules  were  so  made.  Rules  92  and  93  of  the  certified  rules  of  1858 
make  the  matter  quite  clear :  an  alteration  in  the  place  of  meeting  can 
only  be  made  at  a  meeting  of  the  Society  legally  convened,  which  must 
be  at  Liverpool.  The  Society  is  to  make  the  change :  here  the  change 
has  been  made  by  its  officers.  It  is  competent  to  the  Society,  at  a 
meeting  at  Liverpool,  to  make  a  fresh  rule  as  to  the  place  of  meeting, 
that  it  should  be  either  at  Manchester  or  elsewhere ;  but  the  officers 
can  only  call  a  meeting  at  the  established  place  of  meeting  for  the  busi- 
ness of  the  Society :  it  would  be  dangerous  and  unfair  to  say  that  they 
might  call  a  meeting  anywhere.  Therefore  the  registrar  was  right  in 
refusing  to  certify  these  rules.  Whether  the  rule  for  a  mandamus 
might  have  been  moulded  I  do  not  say. 

The  other  objections  to  the  rules  agreed  to  at  Manchester  -are  on 

small  matters,  and  seem  insignificant ;  but  if  the  registrar  thinks  that 

*6851  ^^^^  ^^^  ^^  those  respects  ^contrary  to  law,  I  do  not  see  how  we 

-I  can  grant  a  mandamus  commanding  him  to  certify  that  they  are 

in  conformity  with  the  law. 

Blackbubn,  J. — The  obligation  on  Mr.  Tidd  Pratt  to  give  his  certi- 
ficate to  the  Society,  under  stat.  18  &  19  Vict.  c.  63,  s.  27,  arises  if 
the  '^  alterations,  amendments,  or  new  rules  are  in  conformity  with 
law."  Suppose  a  writ  of  mandamus  were  to  go,  it  would  be  a  neces- 
sary and  traversable  allegation  in  it,  as  my  brotuer  Crompton  said,  that 
the  Society  had  altered  the  rules  according  to  law.  I  agree  with  Wil- 
liams, J.,  in  Re  Hoey  v.  M'Farlane,  4  C.  B.  N.  S.  718,  732-3  (E.  C. 
L.  R.  vol.  93)  that  under  sections  25,  26  and  27  of  stat.  18  &  19  Vict. 
c.  63,  it  is  not  part  of  the  duty  of  the  registrar  to  inquire  into  the  man- 
ner in  which  alterations  and  amendments  of  the  rules  may  have  been 
made,  and  to  settle  any  dispute  relative  to  it  so  as  to  make  the  matter 
res  judicata :  it  would  still  be  open  to  inquire  into  the  matter  by  plaint  in 
the  County  Court  under  sect.  41 ;  but,  before  we  are  called  upon  to  en- 
force the  statutable  duty,  it  must  be  shown  that  the  Society  had  made 
the  alterations  in  the  rules ;  and  thtt  raises  the  question  whether  the 
officers  of  the  Society  could  convene  the  meeting,  at  which  the  altera- 
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tions  in  the  rules  were  made,  to  be  held  at  Manoheeter,  which  throws  qs 
baek  on  the  certified  rules  of  1858. 

This  Society  was  established  in  1832,  under  the  Acts  then  in  force 
relating  to  Friendly  Societies ;  but  the  rules  were  subsequently  amend- 
edy  and  were  certified  under  stat.  18  k  19  Vict.  o.  68.  The  first  of 
those  rules  states  the  name  and  the  place  of  business  of  the  Society, 
*wh]ch  is  in  accordance  with  sect.  26  of  that  statute,  which  re-  r«gog 
quires  that  the  rules  shall  set  forth  "  1.  The  name  of  the  Socio-  ^ 
ty  and  place  of  meeting  for  the  business  of  the  Society" ;  for  the  ordi- 
nary place  of  business  would  be  the  place  of  meeting.  I  do  not  say 
that  the  meeting  should  be  held  at  any  particular  house,  as  106  Duke 
Street,  but  it  must  be  held  at  Liverpool.  Rule  93,  which  refers  to  sect. 
28,  requires  that  in  case  of  any  alteration  in  the  place  of  meeting  writ- 
ten notice  shall  be  sent  to  the  registrar ;  and  there  is  no  rule  more  im- 
portant than  that  which  regulates  the  place  of  business.  At  a  meeting 
duly  conyened  at  Liverpool  the  majority  of  members  present  may,  if 
they  think  fit,  change  the  place  of  meeting ;  but  the  officers  cannot. 

Shbs,  J. — The  original  members  of  the  Society,  and  those  who  have 
joined  it  since,  have  assented  to  Liverpool  being  the  place  of  meeting, 
he  registrar  is  asked  to  sanction  rules  made  at  a  meeting  not  held 
there,  but  at  Manchester,  and  he  has  not  had  the  notice  which  stat.  18 
k  19  Vict.  c.  63,  s.  28»  requires  to  be  sent  to  him,  because  the  Society 
has  never  changeB  its  place  of  business.  Under  these  circumstances  I 
think  he  was  justified  in  refusing  to  certify  the  new  rules. 

Rule  discharged,  without  costs. 


i 
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Common  Law  Procedure  Act,  1854, 17  d^  18  Vtet.  c,  125,  s,  28. — Stamp  on  check, — 

FosUdaiea  cheek, — Innocent  holder* 

1.  The  Common  Law  Prooednro  Aot,  1854, 17  A  18  Viot  o.  126,  a.  28,  which  mwkm  it  th« 
duty  of  the  olBoer  of  the  Court  to  oell  the  ettention  of  the  Jndge  to  any  omiBsion  or  iniall- 
eieney  of  the  itemp  on  nnj  doenment  produced  in  eridenee,  doea  not  reatrict  %  party  to  the 
anit,  or  hie  eonnael,  from  tekinf  the  ohjeotion. 

3.  A  oheek  on  a  bank  fox  the  payment  of  money  to  G.  or  benreri  and  bearing  Id.  atamp,  waa 
gi^en  by  the  defendant  to  G.  on  the  22d  June,  1864,  who  obaerred  to  the  defendant  that  it 
waa  poat- dated.  It  came  into  the  handa  of  the  plaintiff  by  endoraement,  who  took  it  without 
notiee  or  knowledge  that  when  iaaned  it  waa  poat-dated.  Held,  that  he  waa  entitled  to  recoTcr 
on  it  againat  the  defendant. 

St.  Stmbh,  per  Blaekbnrn,  J.  Thia  would  have  been  a  defence  between  the  peraona  guilty 
of  iaaning  and  receiving  the  oheek,  knowing  it  to  be  poat-dated. 

Thb  declaration  stated  that  the  defendant,  hj  his  check  or 
order  for  the  payment  of  money  dated  the  22d  July,  1864,  and 
directed  to  The  London,  Birmingham  and  South  StaSbrdshire  Bank, 
Limited,  required  them  to  pay  to  Mr.  Ghtrrett  or  bearer  8507. ;  that  the 
plaintiff  became  the  bearer  of  the  check,  and  the  same  was  duly  present- 
ed and  was  dishonoured,  whereof  the  defendant  had  due  notice  but  did  not 
pay  the  same. 

Plea.  That  the  defendant  did  not  make  the  check. 

On  the  trial,  before  Cockbum,  C.  J.,  at  Westminster,  at  the  Sittings 
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after  Michaelmas  Term,  1864,  it  appeared  that  the  check  declared  npoa, 
bearing  Id.  stamp,  was  issued  on  the  22d  Jane,  1864,  when  it  was  given 
by  the  defendant  to  Oarrett  with  other  checks  and  moneys,  who  at  the 
time  observed  to  the  defendant  that  it  was  post-dated.  By  subsequeot 
endorsement  it  came  into  the  hands  of  the  plaintiff.  It  was  admitted 
*6881  ^^^^  ^^^  plaintiff  took  *it  without  notice  or  knowledge  that  when 
-I  issued  it  was  post-dated,  but  it  was  objected  that  being  post-dated 
it  was  void.  The  Lord  Chief  Justice  directed  a  nonsuit,  reserving  leave 
to  move  to  enter  a  verdict  for  the  plaintiff.     In  Hilary  Term, 

Horcice  Lloyd  moved  for  a  rule  nisi  accordingly. — First.  A  post-dated 
check  is  not  wholly  void :  Whistler  v.  Forster,  14  G.  B.  N.  S.  248 ; 
(E.  C.  L.  R.  vol.  108).  Secondly.  It  has  been  questioned  whether  it  is 
competent  for  the  counsel  of  a  par^  to  raise  an  objection  to  the  stamp 
on  a  document  since  The  Common  Law  Procedure  Act,  1854,  17  k  18 
Vict.  c.  125,  sect.  28,  which  declares  it  to  be  the  duty  of  the  officer  of  the 
Court,  whose  duty  it  is  to  read  documents  when  produced  in  evidence,  to 
call  the  attention  of  the  Judge  to  any  omission  or  insufficiency  of  the 
stamp.  [Mellor,  J. — It  is  the  duty  of  the  officer  of  the  Court  to  take 
the  objection  for  the  protection  of  the  revenue,  though  the  counsel  should 
omit  to  take  it.]  The  question  is  whether  that  enactment  is  restrictive  or 
cumulative.  [Cockburn,  C.  J. — By  sect.  29,  upon  payment  of  the  duty 
and  penalties  the  document  is  admissible,  ^'  saving  all  just  exceptions  on 
other  grounds:'*  provided  that  the  enactment  ''shall  not  extend  to  any 
document  which  cannot  now  be  stamped  after  the  execution  thereof  on  pay- 
ment of  the  duty  and  penalty."  That  proviso  would  exclude  this  instri' 
ment  if  not  properly  stamped.] 

Per  Curiam  (Cockburn,  C.  J.,  Crompton,  Blackburn  and  Mbllor, 
JJ.).     Rule  nisi  on  the  first  ground ;  refused  on  the  second  ground. 
*6891       *^^®  ^^^  ^^  argued  in  Easter  Term,  May  10th,  and  Trinity 
^  Term,  May  26th,  and  judgment  given  on  the  latter  day. 

Laxton  and  TTtZ/,  for  the  defendant. — This  instrument  wa3  insuffi- 
ciently stamped  because  it  was  in  reality  a  bill  of  exchange :  it  was  not 
payable  on  demand.  And  being  post-dated  it  is  void,  though  it  came 
into  the  hands  of  the  plaintiff  purporting  to  have  a  proper  stamp. 

By  Stat.  31  G.  8,  c.  25,  s.  2,  an  ad  valorem  duty  is  charged  upon 
every  bill  of  exchange,  draft,  or  order  for  the  payment  of  money  on 
demand,  and  upon  every  promissory  note,  or  other  note  for  the  payment 
of  money  to  the  bearer  on  demand.  Sect.  4  contains  an  exemption  of 
"  any  draft  or  order  for  the  payment  of  money  to  the  bearer  on  de- 
mand, bearing  date  on  or  before  the  day  on  which  the  same  shall  be 
issued,  and  at  the  place  from  which  the  same  shall  be  drawn  and  issued, 
and  drawn  upon  any  banker  or  bankers,  &c.,  within  ten  miles  of  the 
place  where  such  draft  or  order  shall  be  actually  drawn  and  issued.'* 
by  sect.  19  no  bill  of  exchange,  promissory  note,  or  other  note,  draft« 
or  order,  &c.,  liable  to  the  duties  by  the  Act  imposed,  shall  be  pleaded 
or  given  in  evidence  in  any  Court,  or  admitted  in  any  Court  to  be  good, 
useful,  or  available  in  law  or  equity,  unless  stamped  with  a  lawful  stamp 
or  mark,  to  denote  the  rate  or  duty  as  by  the  Act  is  directed,  or  some 
higher  rate  or  duty  in  the  Act  contained.  This  check  requires  a  stamp 
wnder  sect.  2,  and  being  post-dated  is  not  exempted  by  aect.  4.  State. 
43  O.  8,  c.  98,  and  48  6.  8,  c.  149,  do  not  affect  the  question.  Bj 
Stat.  55  G.  8,  c.  184,  Schedule,  Part  I.,  an  ad  valorem  duty  is  charged 
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upon  inUnd  bilk  of  ezehange,  drafts  or  orders  for  the  payment  r^gon 
*of  money  to  the  bearer,  or  to  order,  either  on  demand  or  other-  '- 
wise ;  but  there  is  an  exemption  of  drafts  upon  bankers  similar  to  that 
in  Stat.  81  G.  8,  c.  25,  s.  4.     Sect.  8  continues  in  force  all  the  powers, 
provisions,  clauses,  regulations  and  directions,  fines,  forfeitures,  pains 
and  penalties  oontainod  in  and  imposed  by  preyious  Stamp  Acts ;  and 
it  hag  been  held  that  this  section  incorporates  sect.  19  of  stat.  81  G.  8, 
c.  26 :  Field  v.  Woods,  7  A.  k  E.  114, 121,  122  (E.  C.  L.  R.  toI.  84), 
per  Littledale  and  Patteson,  JJ.    Sect.  18  subjects  to  a  penalty  of  1001. 
any  person  who  makes  and  issues  ^'  any  bill,  draft  or  order,  for  the  pay- 
ment of  money  to  the  bearer  on  demand,  upon  any  banker,  &e.,  wnich 
shall  be  dated  on  any  day  subsequent  to  the  day  on  which  it  shall  be 
issued,  &c.,  unless  the  same  shall  be  duly  stamped  as  a  bill  of  exchange 
according  to  this  Act."     This  section  renders  a  post-dated  check  void. 
[Cbomptoh,  J. — The  drawing  such  a  check  is  an  illegal  act  as  between 
the  parties,  and  therefore  the  check  may  be  void  in  it^  hands.]    [They 
also  referred  to  sect.  12.]    Stat.  16  k  17  Vict.  c.  59,  s.  1,  repealed  the 
former  duties  on  drafts  or  orders  for  the  payment  of  money  to  the  bearer 
or  to  order,  on  demand,  and  by  the  Schedule  they  are  charged  with  a 
duty  of  Id.,  which  by  sect.  8  may  be  denoted  either  by  a  stamp  im- 
pressed upon  the  paper  or  by  an  adhesive  stamp  affixed  thereto ;  but  in 
the  Schedule  the  exemption  of  drafts  or  orders  for  the  payment  of 
money  to  the  bearer  on  demand  drawn  upon  bankers  was  continued. 
Sect.  2  continued  the  powers,  provisions,  clauses,  regulations,  directions, 
allowanoes,  and  exemptions,  fines,  forfeitures,  pains,  and  penalties  con- 
tained in  or  imposed  by  former  Acts.     Stat.  17  k  18  Vict.  c.  88,  im- 
posing *new  duties  on  drafts  or  orders  payable  otherwise  than  r^oM 
on  demand,  does  not  aifect  this  case.     Stat.  21  &  22  Vict.  c.  20,  *- 
sect.  2  of  which  also  continues  the  provisions  and  penalties  contained  in 
and  imposed  by  former  Stamp  Acts,  by  sect.  1  enacts  that  ^'  all  drafts 
or  orders  for  the  payment  of  any  sum  of  money  to  the  bearer  on  de- 
mand, which  being  drawn  upon  any  banker,  &c.,  within  fifteen  miles  of 
the  place  where  such  drafts  or  orders  are  issued,  are  now  exempt  from 
stamp  duties,  shall  be  chargeable  with  the  stamp  duty  of  Id. 

The  objection  that  the  check  was  post-dated  is  an  objection  to  its 
admissibility  in  evidence,  and  extrinsic  evidence  may  be  given  to  show 
that  ^e  check  was  post-dated :  Field  v.  Woods,  7  A.  &  £.  114  (E.  C. 
L.  R.  vol.  84). .  In  Dunsford  v.  Onrlewis,  1  F.  &  F.  702,  the  check  on 
which  the  action  was  brought  was  proved  to  be  post-dated,  and  was  on 
that  ground  rejected  by  Hill,  J.  [Blaokburn,  J. — The  check  there 
did  not  purport  to  bear  a  proper  stamp.]  In  Oliver  v,  Mortimer,  2  F. 
&  F.  127,  the  point  was  raised  but  not  determined.  In  Key  v.  Mathias, 
3  F.  &  F.  279,  Bramwell,  B.,  admitted  a  post-dated  check  in  evidence ; 
bat  it  does  not  app^r  that  the  check  was  payable  to  bearer.  In  Whist- 
ler 0.  Forster,  14  G.  B.  N.  S.  248  (E.  C.  L.  R.  vol.  108),  where  the  above 
cases  were  cited,  the  point  was  not  decided,  but  assumed ;  Willes,  J., 
said,  p.  257,  that ''  the  statutes  55  G.  8,  c.  184,  s.  18,  and  21  k  22  Vict, 
c.  20,  s.  1,  apply  only  to  drafts  payable  to  bearer,  which  are  void  if 
post-dated,"  and  not  to  drafts  payable  to  order.  In  Allen  tr.  Eeeves, 
1  East  485,  486,  it  was  said  by  Lord  Kenyon  to  be  too  clear  for  argu* 
ment  that  a  draft  on  a  banker  post-dated  could  not  be  admitted  in 
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*6Q91  *^^^®^c®  without  a  stamp.  In  Whitwell  v.  Bennett,  8  B.  ft  P. 
^  J  659,  and  Serle  v.  Norton,  9  M.  &  W.  809,  it  was  held  that  a  post- 
dated check  was  void.  [Blackburn,  J. — In  Allen  v*  Keeves,  1  East 
485,  and  Whitwell  v,  Bennett,  the  document  bore  no  stamp.]  In  Wil- 
liams V.  Jarrett,  5  B.  &  Ad.  82  (E.  G.  L.  R.  vol.  27),  the  instrument 
was  a  bill  of  exchange,  in  which  case,  under  stat.  55  6.  8,  c.  184,  the 
time  for  payment  is  to  be  calculated  from  the  date  expressed  on  the  face 
of  the  bill.  [They  also  cited  Peacock  t^.  Murrell,  2  Stork.  558  (E.  C. 
L.  B.  vol.  8),  and  Upstone  v.  Merchant,  2  B.  &  C.  10  (E.  G.  L.  R. 
vol.  9).]. 

Hwaee  Lhydy  for  the  plaintiff. — Before  stat.  21  &  22  Vict.  c.  20,  an 
unstamped  instrument  purporting  to  be  a  check  on  a  banker,  but  post- 
dated, could  not  be  received  in  evidence ;  it  was  not  however  rejected 
by  force  of  stat.  55  G.  8,  c.  184,  s.  18 ;  for  that  section  only  imposes 
a  penalty  (a)  on  the  person  making  and  issuing  such  a  check ;  and,  if 
it  is  generally  implied  that  there  is  fault  in  the  person  issuing  such  a 
check,  that  does  not  arise  here,  because  the  plaintiff  took  this  check 
innocently ;  as  it  appeared  on  its  face  to  be  a  properly-stamped  check. 
[GooKBUBN,  G.  J. — I  certainlv  do  not  see  how  sect.  13  can  enable  a 
guilty  person  to  say  that  the  check  is  void  as  against  an  innocent  per- 
son.] Also,  sects.  12  and  18  are  in  pari  materifi ;  .and  in  Williams  v. 
Jarrett,  sect.  12  was  not  allowed  to  render  the  instrument  inadmissible. 
The  question  therefore  comes  back  to  stat.  81  G.  8,  c.  25,  s.  19. 

The  decisions  on  that  enactment  show  that,  as  far  as  regards  bills  of 
^gQon  exchange,  it  is  sufficient  if  the  bill  is  *properly  stomped  accord- 
-'  ing  to  its  purport  or  the  date  on  the  face  of  it,  though  it  is  shown 
to  have  been  issued  previouslv.  The  doctrine  contended  for  could  not 
be  applied  to  an  instrument  which  did  not  require  a  stomp.  ^Ehe  argu- 
ment founded  on  the  prevention  of  frauds  on  the  revenue  was  not 
allowed  to  prevail  in  the  case  of  bills  of  exchange,  and  for  that  reason 
the  Legislature,  in  stot.  55  G.  8,  c.  184,  s.  18,  imposed  a  heavy  penalty 
on  issuing  drafts  on  bankers  either  post-dated  or  without  truly  specify- 
ing the  place  where  issued.  [Blackburn,  J. — The  ad  valorem  duty  is 
regulated  by  what  appears  on  the  face  of  the  instrument.  Cockbubk, 
0.  J. — Is  not  the  object  of  the  Stamp  Acto  frustrated  if  the  date  onlj 
is  looked  at  ?]  The  decision  in  Williams  v,  Jarrett  protecta  the  inno- 
cent vrithout  aiding  the  guilty  party.  By  stat.  21  k  22  Vict.  c.  20,  s 
check  is  put  into  the  category  of  stomped  instrumento :  the  words  of 
sect.  1,  which  impose  the  stamp,  have  no  reference  to  the  date.  As  to 
the  other  cases  cited.  In  Dunsford  v.  Gurlewis,  1  F.  &  F.  702,  which 
was  decided  a  short  time  after  the  passing  of  stat.  21  k  22  Vict.  c.  20, 
imposing  a  duty  of  Id.  on  checks,  the  above  answer  to  the  objection 
was  not  given.  In  Oliver  v,  Mortimer,  2  F.  &  F.  127,  the  count  on  the 
ohecks  was  abandoned,  because  the  plaintiff  there  thought  he  had  a  good 
case  on  the  count  for  goods  sold  and  delivered.  Key  v.  Mathias,  3  F. 
&  F.  279,  is  in  favour  of  the  plaintiff  if  the  check  was  payable  to  bearer. 
The  decision  in  Whistler  v.  Forster,  14  G.  B.  N.  S.  248  (E.  C.  L.  R. 
vol.  108),  founded  on  Williams  v.  Jarrett,  5  B.  &  Ad.  32  (E.  G.  L.  R. 
vol.  27),  which  is  quite  in  point,  was  that  a  post-dated  check  to  order 
*6d41  ^^  iuvftlid,  not  that  such  a  check  payable  to  bearer  was  *bad ; 
^  the  observations  as  to  the  latter  being  only  obitor  diets. 

(a)  8m  Lm7  v.  Rhys,  i  B.  A  S.  87S|  878  (B.  C.  L.  B.  ToL  US). 
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CocKBURN,  C.  J. — I  am  of  opinion  that  this  rule  shonld  be  made  ab« 
Bolate.  I  concur  with  Mr.  Lloyd  that  the  case  of  Williams  v.  Jarrett, 
5  B.  fc  Ad.  82  (E.  C.  L.  R.  vol.  27),  is  directly  in  point.  It  is  unneces- 
sary to  express  any  decided  opinion  as  to  whether  the  LegisIaturOi  in 
Btats.  81  G.  8y  c.  25,  and  55  G.  8,  c.  184,  intended  to  make  instruments 
which  were  dated  after  the  time  at  which  they  were  drawn,  by  means  of 
which  the  payment  of  the  higher  stamp  was  evaded,  void  to  all  intents 
and  purposes  as  soon  as  it  was  shown  that  the  date  was  not  contempora- 
neous with  the  issue ;  but  I  cannot  help  thinking  that  they  did  so  in- 
tend, and  I  am  not  quite  satisfied  with  the  reason  on  which  that  case  is 
founded.  It  has  however  been  long,  acquiesced  in,  and  was  approved  in 
Whistler  v.  Forster,  14  C.  B.  N.  S.  248  (E.  G.  L.  R.  vol.  108) ;  there- 
fore I  consider  it  is  binding  on  us,  and  I  bow  to  the  weight  of  its  authority, 
thoQ|^  my  mind  is  not  satisfied.  And  I  am  not  sorry  to  arrive  at  this  con- 
clusion, whether  by  force  of  reason  or  authority,  because  the  check  was 
deliberately  issued  by  the  defendant  post-dated,  and  he  now  seeks  to  take 
advantage  of  the  illegality  of  which  he  was  himself  the  perpetrator. 

Crom PTON,  J. — We  are  bound  by  the  case  of  Williams  v.  Jarrett,  ap- 
proved in  Whistler  v.  Forster,  and  which  was  decided  on  the  reasons 
stated  by  Mr.  Lloyd.  The  principle  of  those  decisions  is,  that  in  con- 
struing the  early  statutes  on  stamps  we  are  to  look  to  the  date  on  the 
face  of  the  instrument.  K  the  matter  were  *new,  it  may  be  that  r^gg^ 
we  should  have  come  to  the  same  conclusion  on  this  ground,  that  ^ 
the  Legislature  could  not  have  intended  to  have  put  such  a  clog  on  ne- 
gotiable instruments  as  that  a  person  before  taking  them  must  inquire 
whether  the  apparent  date  was  contemporaneous  with  the  issue.  Stat. 
31  6.  8,  c  25,  s.  19,  might  well  be  construed  bv  analogy  to  the  case  of 
conveyances,  upon  which,  by  stat.  55  G.  8,  c.  184,  a  stamp  duty  is  im- 
posed proportioned  to  the  amount  of  purchase  or  consideration  money 
expressed  in  the  conveyance,  and  by  stat.  48  G.  8,  c.  149,  s.  22,  penal- 
ties are  imposed  on  purchasers  and  sellers  if  the  purchase  or  considera- 
tion money  is  not  truly  expressed.  So  here  the  Legislature  may  have 
guarded  against  fraud  on  the  revenue  by  the  clause  imposing  a  penalty, 
and  at  the  same  time  taken  care  that  an  innocent  party  should  not  suffer 
bj  making  the  instrument  void.  However  that  may  be,  it  is  established 
by  the  cases  that  the  instrument  shall  bear  the  stamp  which  it  ought  to 
bave  according  to  what  it  purports  to  be  on  the  face  of  it. 

Blackburn,  J. — Whatever  ought  to  have  been  the  construction  of  the 
Stamp  Acts  at  first,  Williams  v.  Jarrett  establishes  that  any  objection 
foanded  on  them  must  be  that  the  instrument  does  not  bear  the  stamp 
which,  according  to  its  purport,  it  ought  to  bear.  Whether  if  the  mat- 
ter were  res  integra  this  is  a  decision  consonant  to  justice,  we  need  not 
inquire.  The  Legislature,  if  they  wished  to  correct  the  decision  in  Wil- 
liams V.  Jarrett,  might  have  done  so  in  one  of  the  statutes,  16  k  17  Vict, 
e.  59,  or  17  &  18  Yict.  c.  88,  passed  subsequently,  but  they  have  not. 
In  stat  16  &  17  Vict.  *c.  59,  s.  8,  and  Schedule,  by  which  the  n^^gog 
duty  on  drafts  or  orders  for  the  payment  of  money  to  the  bearer  ^ 
or  to  order,  on  demand,  might  be  denoted  by  Id.  adhesive  stamp,  re- 
tained the  exemption  of  ^'  drafts  or  orders  for  the  payment  of  money  to 
the  bearer  on  demand,  drawn  upon  any  banker  or  bankers,  now  by  law  ex- 
empt from  stamp  duty."  So  long  as  the  law  remained  in  that  state,  if 
^ny  person  produced  a  check  with  Id.  stamp  on  it^  it  would  not  be  nece&- 
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Bary  to  show  that  it  was  drawn  on  a  banker.  Since  stat.  21  k  22  Vict. 
c.  20,  which  by  sect.  1  imposed  Id.  stamp  upon  checks  drawn  on 
bankers,  the  question  cannot  arise  whether  the  instrument  is  a  banker's 
check  or  not,  because  the  stamp  on  both  is  the  same.  Now  the  only 
Question  can  be  whether,  looking  to  the  date  appearing  on  the  face  of 
the  instrument,  it  is  properly  stamped.  This  check  bears  the  stamp 
which,  according  to  what  it  purports  to  be,  is  required  by  law,  and  there* 
fore  the  hieher  stamp.  Probably  between  persons  guilty  of  issaing  and 
receiving  tne  check,  knowing  it  to  be  post-dated,  the  defence  might 
have  been  valid. 

Sheb,  J. — I  am  of  opinion  that  the  rule  should  be  made  absolute  on 
the  ground  of  the  decision  in  Williams  v.  Jarrett  and  Whistler  v.  For- 
ster,  which  in  principle  are  applicable  to  the  present  case. 

Bule  abaolote. 


*697]       ♦HERNULEWICZ  and  Others  v.  JAY.    June  2. 

Bankruptcy, — SicU,  24  d;  24  \%cL  c.  134. — Deed  of  arrangement, — Unreasanahle 
condition, — iieqvality  between  different  da»9e»  of  erediicrs, 

A  deed  of  anrnogement  between  a  debtor  and  bii  creditori  contained  a  elanae  that  in  ease 
any  dlridend  sboald  be  declared  before  all  tbe  ereditori  bad  ezeeoted  or  aeientwl  to  tba  deed, 
the  inspectors  shoald  retain  a  snlBoient  ram  for  the  purpose  of  paying  tbe  dtridenda  of  noa- 
assenting  oreditors  and  creditors  whose  dividends  bad  not  been  asoertained,  tho  aaiioant  of 
which  should  be  paid  to  them  vpon  tktir  rtquMt  ta  writing :  held,  that  this  imposed  no  as- 
reasonable  condition  on  those  creditors. 

Action  by  drawer  against  acceptor  of  an  overdue  bill  of  exchange 
for  200/. 

Plea.  That  after  acceptance  of  the  bill  a  deed  of  arrangement  under 
The  Bankruptcy  Act,  1861,  of  14th  November,  1864,  was  entered  into 
between  the  defendant,  who  was  indebted  to  the  plaintiff  and  divers 
others,  of  the  first  part ;  two  inspectors  of  the  second  part ;  and  the 
several  persons,  companies  and  partnership  firms  who  were  his  creditors 
Or  who  would  be  entitled  to  prove  under  an  adjudication  of  bankruptcy 
founded  on  a  petition  filed  the  same  day,  of  the  third  part 

The  plea  set  out  the  deed  which  contained,  among  others,  the  follow- 
ing clauses.     ^^And  it  is  hereby  agreed  and  declared,  that  all  tbe 
moneys  which  shall  arise  or  be  produced  from  the  said  estate  in  the 
course  of  the  collection  and  realization  hereby  contemplated  shall,  after 
payment  thereout  of  all  costs  of  and  incidental  to  such  collection  aod 
realieation,  be  applied,  by  or  under  the  direction  of  the  said  inspectors 
*8Q^1  or  inspector ;  in  the  first  place  in  payment  of  the  costs  of  and 
-■   ^incidental  to  the  investigation  of  the  affairs  of  the  said  debtor 
with  a  view  to  this  arrangement,  and  the  preparation,  executing,  stamp- 
ing, and  registration  of  ^ese  presents,  and  procuring  the  signature  or 
assents  of  Sie  said  creditors  thereto ;  and  in  the  second  place  in  pay- 
ment of  the  costs,  charges  and  expenses  of  and  incidental  to  the  carrj- 
ing  out  of  the  powers  and  provisions  of  these  presents,  including  the 
payment  of  any  such  salary  or  remuneration  as  aforesaid ;  and  ia  the 
third  place  in  or  towards  payment  rateably  and  without  preference  or 
priority  of  the  debts  due  from  the  said  debtor  to  the  said  creditorf 
respectively,  until  the  said  creditors  shall  respectively  have  received  tbe 
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amount  of  their  said  respective  debts,  and  if  there  shall  be  any  surplos 
of  the  said  monejs  after  making  the  several  payments  the  same  shall 
belong  to  the  said  debtor,  his  executors,  administrators  and  assigns. 
And  it  is  hereby  agreed  and  declared  that  it  shall  be  lawful  for  the  said 
inspectors  or  inspector  to  pay  or  direct  to  be  paid  into  any  bank  they 
or  he  may  approve  of,  and  in  such  account  as  they  or  he  shall  think 
best,  all  moneys  not  immediately  wanted  for  the  purposes  of  these  pre- 
sents. And  further,  that  they  or  he  shall  from  time  to  time,  when  and 
as  often  as  the  moneys  in  hand  shall  in  their  or  his  opinion  be  sufficient, 
after  allowing  for  current  expenses,  to  pay  a  rateable  dividend  to  the 
said  creditors,  declare  and  pay  such  dividend  accordingly,  but  the 
amount  of  such  dividend,  and  the  mode  and  place  of  payment  thereof, 
shall  be  in  the  discretion  of  the  said  inspectors  or  inspector.  Provided 
always  and  it  is  hereby  agreed  and  declared,  that  in  case  any  dividend 
or  dividends  as  aforesaid  shall  be  declared  before  all  the  *said  r^oqq 
creditors  shall  have  executed  or  assented  to  these  presents,  the  ■- 
said  inspector  or  inspectors  shall  retain  or  direct  the  retention  of  a  suffi- 
cient sum  or  sums  for  the  purpose  of  paying  a  like  rateable  dividend  to 
any  creditor  or  creditors  who  shall  not  have  executed  or  assented  to  the 
same  or  the  amount  of  dividend  payable  on  whose  debt  shall  not  have 
been  ascertained,  and  shall  afterwards  pay  or  cause  to  be  paid  such 
dividend  to  such  creditor  or  creditors  upon  his  or  their  request  in  writing 
or  on  the  amount  of  dividend  payable  on  his  or  their  debt  being  ascer- 
tained, or  in  case  no  such  retention  shall  have  been  made  by  or  by  the 
direction  of  the  said  inspectors  or  inspector,  they  or  he  shall,  ont  of  the 
moneys  from  time  to  time  in  hand  (after  allowing  for  current  expenses), 
pay  or  direct  the  payment  to  such  creditor  or  creditors  upon  such  request 
or  on  the  amount  of  dividend  payable  on  his  or  their  dobt  being  ascer- 
tained, a  rateable  dividend  or  dividends  on  the  amount  of  his  or  their 
debt  or  debts  before  any  further  dividend  shall  be  paid  to  the  general 
body  of  creditors,  but  so  as  not  to  disturb  any  dividend  or  dividends 
which  may  previously  have  been  paid  to  the  seneral  body  of  creditoirs. 

Averment :  that  three-fourths  in  value  of  the  creditors  of  the  defend- 
ant, whose  debts  respectively  amounted  to  lOL  and  upwards,  executed 
the  deed,  or  in  writing  assented  thereto  or  approved  thereof. 

Demurrer  and  joinder. 

Jo$€ph  Brownj  in  support  of  the  demurrer. — It  is  fully  established 
that  any  composition  deed  is  void  which  plaoes  non-assenting  creditors 
in  a  worse  position  than  *those  who  assent  to  the  deed :  Ilderton  r^^nn 
tr.  Jewell,  16  C.  B.  N.  S.  142  (E.  C.  L.  B.  vol.  Ill),  Martin  r.  L  '"" 
Oribble,  8  H.  &  C.  681,  Ex  parte  Gockbum  in  re  Smith  and  Laxton,  88 
L.  J.  Bank,  17,  10  Jur.  N.  8.  578,  Forsyth  on  Composition  with  Cred- 
itors, p.  88,  8d  ed. ;  and  Armitage  v.  Barker,  10  L  T.  N.  S.  526,  is 
an  express  authority  that  no  restraint  must  be  imposed  on  non-assenting 
orediton  as  a  condition  of  their  obtaining  the  full  benefit  of  such  a  deed. 
Now  the  clause  in  this  deed  which  authorizes  the  inspectors  to  retain 
the  dividends  of  the  non-assenting  creditors  until  they  make  a  request 
in  writing  for  them,  creates  an  inequality  between  them  and  the  assent- 
ing creditors,  for  its  object  was  to  compel  all  creditors  to  give  a  virtual 
assent  in  writing  to  the  deed  before  they  could  get  any  dividend.  [He 
took  some  other  objections  to  which  it  is  unnecessary  to  refer.] 

Lwh  {Hannen  with  him),  contri,  was  directed  to  confine  himself  to 
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the  above  point. — This  clause  does  not  impose  any  unreasonable  eon- 
dition  on  non-assentine  creditors.  Its  object  was  to  enable  the  inspect- 
ors to  examine  into  aU  claims  made  on  the  estate  before  they  allowed 
them,  and  is  in  reality  for  the  benefit  of  creditors  who  are  either  not 
known  or  whose  claims  have  not  been  ascertained.  A  written  request 
for  money  is  not  equivalent  to  assenting  to  the  deed.  A  similar  objec- 
tion might  have  been  taken  in  Wells  v.  Hacon,  5  B.  &  S.  196  (E.  C.  L. 
R.  vol.  117)>  but  was  not.  The  inspectors  have  no  power  to  act  until 
the  deed  has  been  subscribed  by  the  legal  number  of  creditors.  [He 
also  cited  Mare  v.  Underbill,  4  B.  &  S.  566  (E.  G.  L.  R.  voL  116).] 
*7011       *  Joseph  Brown^  in  reply. 

^  GocKBURN,  C.  J. — ^All  the  questions  that  have  arisen  in  this 
case  except  one  are  involved  in  the  case  of  Strick  v.  De  Mattos,  3  H. 
&  C.  22,  now  pending  in  the  Exchequer  Ghamber,(a)  and  we  therefore 
need  not  concern  ourselves  with  them. 

One  question  raised  by  Mr.  Brtntm  however  remains.  He  says,  that 
by  this  deed  the  inspectors  are  authorised  to  retain  a  sum  of  money  for 
the  purpose  of  paying  a  dividend  to  non-assenting  creditors  and  creditors 
the  amount  of  whose  claims  have  not  vet  been  ascertained,  and  that  the 
inspectors  shall  pay  the  amount  of  the  dividend  to  such  creditors  on 
their  request  in  writing.  It  was  argued  by  Mr.  Brawn  that  the  effect 
of  this  is  to  place  the  non-assentine  creditors  in  a  position  of  inequality 
with  the  assenting  creditors,  and  that  its  object  was  thereby  to  eompel 
such  non-assenting  creditors,  by  demand  in  writing,  to  do  what  viriua^ 
was  an  assent  to  the  terms  of  the  deed.  I  was  struck  by  the  ingenioas 
way  in  which  that  was  put,  but  the  position  is  not  tenable.  The  Courts 
of  law  have  put  on  sect.  192  of  The  Bankruptcy  Act,  1861,  24  ft  25 
Vict.  c.  184,  the  construction,  that  although  by  that  section,  upon  three- 
fourths  in  value  of  the  creditors  assenting  to  the  deed  of  arrangement  it 
shall  be  as  binding  on  creditors  who  did  not  assent  as  on  those  who  did, 
*7021  ^^^'  ^^  executing  and  assenting  creditors  cannot  ^insert  in  the 
^-'  deed  terms  which  are  unreasonable.  Therefore,  the  question  here 
is,  is  this  provision  unreasonable  as  placing  non-assentins  creditors  in  a 
position  of  inequality  with  those  assenting  r  All  required  of  the  former 
is,  that  before  they  receive  their  dividend  they  shall  make  a  requisition 
in  writing ;  and  if  the  object  of  that  appeared  to  be  to  compel  an  assent, 
I  should  agree  with  Mr.  Brtnvn  that  it  is  unreasonable.  But,  looking 
at  this  deed  in  all  its  bearings,  that  is  not  its  purpose.  It  is  to  be 
worked  under  sect.  192,  and  full  justice  done  to  all  parties;  and  so  far 
from  this  clause  being  prejudicial  to  the  non-assenting  creditor,  it  is  for 
his  benefit.  Instead  of  giving  the  inspectors,  who  have  sufficient  funds 
in  their  hands,  power  to  dispose  of  them  without  reference  to  the  rights 
of  the  non-assenting  creditors,  a  condition  is  imposed  on  them  to  retain 
in  their  hands  a  sum  for  the  purpose  of  paying  creditors  who  have  not 
executed  or  assented  to  the  deed,  as  well  as  for  the  protection  of  creditors 
the  amount  of  the  dividend  on  whose  debts  has  not  been  ascertained. 
All  that  those  persons  are  required  to  do  is  to  make  a  demand  in  writ- 
ing, the  object  of  which  is  to  enable  the  inspectors  to  see  if  those  claims 
are  such  as  they  ought  to  recognise,  or  ascertain  the  amount  on  whieh 

(a)  Striek  v.  Be  Maitoi  doei  not  appear  to  hare  been  broaghfc  into  the  Bxoheqner  Chaabfrt 
bat»  another  eaie  on  the  same  deed,  Woods  v.  De  Mattot,  8  H.  A  C.  987»  was,  and  the  JadfOMft 
giTen  in  the  former  oaae  apheld. 
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a  dividend  8hoaId  be  paid.  At  all  events  it  is  not  a  device  for  the  pur- 
pose of  compelling  assent  to  the  deed,  although  it  certainly  does  impose 
on  non-assenting  creditors  something  to  which  assenting  creditors  are 
not  liable,  and  therefore  the  former  are  so  far  in  something  like  a  posi- 
tion of  inequality  with  the  latter.  Still  we  most  look  to  the  substantial 
effect  of  the  deed,  and  not  hold  it  unreasonable  because  there  is  imposed 
on  one  class  of  creditors  some  condition  so  small  that  no  man  could  com- 
plain *of  it  even  as  inconvenient.  The  object  of  the  statute  was  r4t7Ao 
to  work  out  the  distribution  of  the  effects  of  insolvents  among  ^ 
their  creditors,  which  it  would  be  impossible  to  do  if  we  were  to  hold 
that  any  trifling  difference  of  this  kind  would  vitiate  a  composition  deed. 
The  maxim  de  liiinimis  non  curat  lex  is  applicable  here. 
Cbompton,  Blackbubk,  and  Shbb,  J/.,  concurring, 

Judgment  for  the  defendant. 


Ex  parte  PTEE.    June  15. 

I^j€8$ional  mueondueL — DUharring^ — Readmisnon  of  aiiomey, 

1.  The  lame  honour  and  th«  fame  integritj  which  are  essential  to  the  eharaoter  and  position 
of  a  harrUter  are  also  neeessary  to  the  oharaoter  and  position  of  an  attorney. 

S.  Per  Coekham,  C.  J.  The  acting  in  contraTontion  of  the  oonrentional  regulations  of  either 
branch  of  the  profession  is  a  Tiolation  of  honoarable  feeling. 

S.  An  attorney  whose  name  was  struck  off  the  roll  at  his  own  request  was  called  to  the  bar, 
and  afterwards  disbarred  on  the  charges  of  "  participating  by  prcTious  agreement  in  the  profits 
ef  an  attorney,"  and  in  one  particular  case  of  haTing  <<  acted  both  as  oountel  and  attorney." 
After  a  lapse  of  twenty  years  he  applied  for  leave  to  be  readmitted  an  attorney.  The  Court 
refused,  unless  he  could  satisfy  them  by  the  testimony  of  trustworthy  persons  (especially 
members  of  the  profession)  that  bis  conduct  and  character  had  been  unimpeaohed  and  un- 
impeachable in  the  meantime;  but  afterwards  dispensed  with  this  on  his  showing  that  he  could 
not  obtain  such  testimony  in  conseqnenee  of  his  having  lived  during  that  period  in  complete 
retirement. 

Stammbrs,  in  Hilary  Term,  January  Slst,  moved  that  Mr.  H.  H. 
Pyke  be  readmitted  as  an  attorney.  It  appeared  by  the  affidavits  that 
Mr.  Pyke,  having  been  originally  an  attorney,  was  struck  off  the  roll  at 
his  own  request,  and  called  to  the  bar  by  the  Honourable  Society  of 
Gray's  Inn,  in  January,  1838.  In  October,  1843,  he  was  summoned 
before  the  benchers  of  that  Society  on  the  charges  of  "  participating  by 
previous  '^'agreement  in  the  profits  of  an  attorney,"  and  in  one  r^TQ^ 
particular  case  of  having  '^  acted  both  as  counsel  and  attorney."  ■- 
On  these  charges  he  was  shortly  after  disbarred,  which  decision  was 
affirmed  by  the  Judges  at  Serjeants'  Inn,  to  whom  he  had  appealed. 
In  1845  he  applied  to  this  Court  to  be  readmitted  to  practice  as  an 
attorney,  but  the  application  was  refused.  Since  that  time  he  kept  up 
his  professional  knowledge  by  reading,  and  carried  on  the  business  of  a 
law  and  general  agent,  first  as  assistant  to  his  father,  and  afterwards  on 
his  own  account.  He  had  suffered  much  both  in  health  and  circum- 
stances from  being  deprived  of  his  business. — Although  Mr.  Pyke  will 
not  be  restored  to  the  bar,  there  is  no  reason  why  he  should  not  be  re- 
admitted to  the  profession  of  an  attorney.  The  offences  charged  against 
him  are  merely  breaches  of  the  conventional  usages  of  the  bar,  if  even 
that.  [CocKBURN,  C.  J. — The  acting  in  contravention  of  the  conven- 
tional regulations  of  either  branch  of  the  profession  is  a  violation  of 
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honourable  feeling.  We  must  assume  that  what  was  done  by  the 
benchers  was  rightly  done.]  Even  supposing  Mr.  Pyke  had  done  some- 
thing affecting  his  status  as  an  attorney,  the  Court  will  not  on  that 
account  keep  him  from  the  profession  for  ever :  Bex  v.  Greenwood,  1  W. 
Bl.  222.  In  an  Anonymous  Case,  17  Beav.  475,  a  solicitor  was  struck 
off  the  rolls  for  misconduct  at  the  instance  of  the  Law  Society  of  Bir- 
mingham. After  ten  years,  having  suffered  great  privation  and  borne 
an  irreproachable  character  as  attested  by  a  memorial  signed  by  a  Tery 
large  number  of  solicitors,  the  Law  Listitution  and  the  Law  Society  of 
*70^1  ^if^^^S^^™  offering  no  '^'opposition,  he  was  readmitted ;  and  a 
J  somewhat  similar  case  of  In  re  Smith  is  there  referred  to.  la 
the  first  mentioned  of  these  cases  however  there  was  an  imputation  on 
the  moral  character  of  the  applicant,  here  there  is  none.  In  Dngdale, 
Orig.  Jurid.  810,  ch.  70,  Orders  made  and  agreed  upon,  to  be  observed 
and  kept  in  all  the  four  houses  of  Court  xxii  Junii,  A.n.  mdlvii.,  3  &  4 
Ph.  &  M.,  No.  2.  ^'  That  none  attorney  shall  be  admitted  into  any  of 
the  houses.  And  that  in  all  admissions,  from  henceforth  this  condition 
shall  be  implyed;  that  if  he,  that  shall  be  admitted,  practise  any 
attorneyship,  that  then  W80  facto  to  be  dismissed ;  and  to  have  liberty 
to  repair  to  the  inn  of  Cmancery  from  whence  he  came,  or  to  any  other, 
if  he  were  of  none  before/'  The  length  of  time  tha$  has  elapsed  con- 
stitutes no  bar  to  the  present  application :  Ex  parte  Gallaad,  2  B.  ft  A. 
315,  note  (a).  Ex  parte  Brabant,  7  Dowl.  622. 

BoviU  and  Q-arth^  for  the  Incorporated  Law  Society. — This  is  a  mere 
repetition  of  the  application  which  was  refused  in  1845 :  1  New  Practice 
Cases,  by  Bittleston  and  Wise,  380.  [Cockbubn,  C.  J. — Since  that 
tiibe  the  applicant  has  undergone  an  exclusion  from  the  profession  of 
twenty  years.] 

CocKBURN,  C.  J. — We  think  enough  has  not  been  done  to  entitle 
Mr.  Pyke  to  be  readmitted  as  an  attorney.  He  has  not  produced  the 
evidence  which  has  been  required  on  all  similar  occasions  of  good  con* 
duct  from  the  epoch  when  disbarred  till  the  present  time.  We  must 
take  it  that  the  sentence  of  the  benchers  of  Gray's  Inn,  confirmed  by 
*7061  ^^  Judges,  was  perfectly  *right,  and  that  the  conduct  on  which 
•'  Mr.  Pyke  was  charged  and  found  guilty  was  such  as  rendered 
him  an  unfit  person  to  be  at  the  bar.  And  there  is  nothing  we  should 
more  anxiously  uphold  than  the  principle  that  the  same  honour  and  the 
same  integrity  which  are  essential  to  the  character  and  position  of  a 
barrister  are  also  necessary  to  the  character  and  position  of  an  attorney, 
I  quite  feel  that  the  individual  who,  in  consequence  of  dishonest  or  dis- 
honourable conduct,  is  unfit  to  be  at  the  bar,  ought  not  to  be  admitted 
to  the  other  branch  of  the  profession. 

Still  I  cannot  help  feeling,  both  on  principle  and  precedent^  that 
sentences  of  exclusion  from  either  branch  of  the  profession  need  not 
necessarily  be  exclusions  for  ever.  And  when  we  find  that  a  gentleman 
has  suffered  twenty  years*  exclusion,  and  that  the  sentence,  however 
right,  has  had  the  salutary  effect  of  awakening  in  him  a  higher  sense  of 
honour  and  duty,  we  should  not  be  inexorable.  We  ought  to  look  at 
this  question  as  if  Mr.  Pyke  never  had  been  on  the  roll  of  attorneys, 
and  never  removed  from  that  roll  to  be  admitted  a  barrister.  Suppose 
him  simply  a  member  of  the  bar  and  disbarred,  and  that  after  a  lapM 
of  twenty  years,  having  articled  himself  to  an  attorney  and  passed  hil 
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ezAminatioD,  he  applied  to  be  admitted  an  attorney,  would  what  has 
taken  place  be  an  insuperable  bar  ?  That  would  depend  on  how  far  the 
Examiners  (or  the  Court  if  appealed  to)  felt  that  in  the  interval  his  con- 
duct had  been  so  irreproachable  that  notwithstanding  a  delinquency  in 
early  life  he  might  be  safely  intrusted  with  the  affairs  of  clients,  and 
admitted  to  an  honourable  profession  without  that  profession  suffering 
demdation. 

We  ought  not  to  look  at  applications  to  strike  off  the  "^rolls  or  rmnnj 
readmit  to  them  with  respect  to  the  punishment  of  the  individual  *- 
himself.  We  have  a  duty  to  perform  to  the  suitors  of  the  Court,  and 
to  the  profession  of  the  law,  to  see  that  the  persons  admitted  to  it  are 
persons,  on  whose  integrity  and  honour  reliance  may  be  placed.  Still, 
if  we  are  satisfied  that  the  conduct  of  the  man  has  been  such  as  to  in* 
spire  confidence  in  his  character,  we  might  admit  or  readmit  him. 
Therefore,  if  Mr.  Pyke  will  satisfy  us  by  the  testimony  of  trustworthy 
persons  (especially  members  of  the  profession)  that  in  whatever  business 
he  has  since  been  engaged,  whether  assisting  his  father  as  law  agent  or 
as  law  agent  on  his  own  account,  his  conduct  and  character  have  been 
animpeached  and  unimpeachable,  we  might  grant  his  application.  But, 
as  it  stands,  we  have  nothing  but  the  simple  fact  that  ne  was  disbarred 
as  an  unfit  person  to  practise  at  that  branch  of  the  profession ;  and  so 
long  as  that  stands  alone  we  cannot  give  effect  to  the  application  which 
has  been  made  by  Mr.  Stammers  with  the  greatest  ability  and  propriety. 

Blagkburk  and  Mellor,  JJ.,  concurring, 

Application  refused. 

Stammers  now  renewed  the  application  on  an  affidavit  of  Mr.  Pyke, 
which  cave  the  history  of  his  life  since  he  was  disbarred.  It  stated  in 
detail  the  places  where  he  resided :  that  he  had  never  since  been  accused 
of  crime  or  wrong,  or  been  in  debt,  and  had  conducted  himself  ^^  with 
andeviating  integrity  and  rectitude ;"  that  he  had  formed  no  connections, 
being  utterly  secluded  from  the  world,  and  was  unknown  even  to  his 
tradesmen.  That  he  had  applied  to  several  gentlemen  of  the  bar 
*who  formerly  knew  him  to  certify  to  his  eood  conduct  during  r«>7Ao 
that  period,  but  they  refused  on  tne  grouna  that  they  had  lost  *- 
sight  of  him.  He  produced  a  letter  from  the  Master  of  the  Rolls,  one 
01  the  benchers  of  Gray's  Inn,  stating  that  in  his  opinion  nothing 
appeared  during  the  investigation  there  which  ought  to  disentitle  him  to 
be  readmitted.  Also  a  letter  from  the  Lord  Chief  Baron  that  in  his 
opinion  the  exclusion  had  been  long  enough.  And  lastly,  a  letter 
written  by  the  Steward  of  Gray*s  Inn  by  command  of  the  benchers, 
saying  that  nothing  disclosed  on  the  former  occasion  ought,  after  the 
lapse  of  time,  to  prevent  his  beinc  restored  to  the  rolls. 

Garthy  for  the  Incorporated  Law  Society,  urged  that  the  applicant 
ought  to  be  re-examined,  and  cited  an  instance  where  this  was  done. 

The  Court  however  said,  although  they  had  required  Mr.  Pyke  to 
produce  testimonials  of  his  good  conduct  since  he  was  disbarred,  they 
would  not  expect  him  to  perform  impossibilities ;  and  that  the  circum- 
stance of  his  having  lived  in  complete  retirement  fully  explained  the 
absence  of  such  testimonials.  Application  granted. 
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♦709]  *WYATT  v.  The  GREAT  WESTERN  Railway  Company. 

June  6. 

Bailways  ClaustB  Consolidation  Act,  1845,  H  A  9  Vici.  c,  20,  m.  46,  47.— i^oiltM^ 
crossing  highway  on  a  leod. — Negiigenee  of  Company  respecting  gates. —  Cantribo' 
tory  negligence, 

A  railway  Company  acting  under  the  provitiona  of  ipeeial  Aets,  whieh  embodied  Tho  1lail« 
waya  Clauaea  Consolidation  Act,  1845, 8  A  9  Viet  e.  20,  oonstmeted  a  railway  crotaiog  a  highway 
on  a  level,  and  in  eomplianee  with  aa.  46,  47  of  that  statute  ereeted  at  the  oroeaing  aofieieat 
gates,  but  did  not  employ  persons  to  open  and  shut  them.  The  plaintiff  coming  along  the 
highway  at  night  arrived  at  the  crossing,  and  finding  no  person  in  attendance  to  open  the 
gates  proceeded  to  open  them  himself,  and  was  ii^jnred  in  conseqoenee :  held,  per  Cockbam, 
C.  J.,  Crompton  and  Sheo,  JJ.,  dissentiente  Blaekbnm,  J.,  that  he  had  no  right  «f  aetioa 
againat  the  Company. 

The  declaration  alleged  that  before  the  passing  and  coming  into  force 
of  an  Act  of  Parliament  passed  in  the  27th  year  of  the  reign  of  Her 
Majesty  Queen  Victoria,  entitled  ^^  An  Act  for  the  amalgamation  of  The 
West  Midland  Railway  Company  with  the  Great  Western  Railway 
Company,  and  for  other  parposes,'*(a)  and  after  the  passing  and  coming 
into  force  of  '^The  Railways  Clauses  Consolidation  Act,  1845,"(()  a 
certain  other  Act  of  Parliament  called  '^  The  Oxford,  Worcester  and 
Wolverhampton  Railway  Act,  1845,"((?)  was  passed  and  came  into  force, 
and  with  which  said  Act  The  Railways  Clauses  Consolidation  Act,  1845, 
was  incorporated,  and  by  which  Oxford,  Worcester  and  Wolverhampton 
Railway  Act  a  certain  railway  and  works  therein  mentioned  were  au- 
thorized to  be  constructed  and  made  and  maintained  by  the  Oxford, 
Worcester  and  Wolverhampton  Railway  Company  therein  mentioned, 
*7101  ^^^  which  '*'railway  and  works  were  accordingly  constructed; 
^  and  afterwards,  by  another  Act  of  Parliament  passed  before  the 
first-mentioned  Act,  the  railway  and  works  became  and  were  vested  in 
and  belonged  to  a  Company  called  The  West  Midland  Railway  Com- 
pany ;  and  afterwards,  and  after  the  passing  and  coming  into  lorce  of 
the  first-mentioned  Act  of  Parliament,  and  before  and  at  the  time  of 
the  neglect  of  duty  and  negligence  by  the  defendants  hereinafter 
mentioned,  the  railway  became  and  was  vested  in  the  defendants  under 
the  provisions  of  the  first-mentioned  Act,  and  was  in  the  possession  of 
the  defendants,  and  the  railway  was  then  worked  and  used  by  the 
defendants,  and  which  railway  crossed  on  a  level  a  certain  turnpike 
road  leading  from  the  Cross  Hands  on  the  Worcester  and  Oxford 
Turnpike  Road  to  Holford  Bridge  and  other  roads  in  the  counties  of 
Gloucester,  Warwick  and  Worcester,  and  passing  through  Chipping 
Camden,  in  the  county  of  Gloucester  to  Elrington,  in  the  same  county; 
and  under  and  in  purisuance  of  the  provisions  of  The  Railways  Clauses 
Consolidation  Act,  1845,  in  that  behalf,  certain  gates  had  before  the 
times  aforesaid  been  erected,  and  at  the  times  aforesaid  were  maintained 
by  the  defendants,  according  to  the  provisions  of  The  Railways  Clauses 
Consolidation  Act,  1845,  across  the  turnpike  road  on  each  side  of  the 
railway  where  it  communicated  with  the  road,  and  which  gates  were  of 
such  dimensions  and  were  so  constructed  as,  when  closed,  to  fence  in 
the  railway  from  the  turnpike  road,  and  wholly  to  prevent  horses  and 
carriages  travelling  upon  and  along  the  turnpike  road  from  passing  upon 

(a)  ZZ7L  k  zxTiL  Vict  o.  cziiL         (6)  8  A  9  Viot  o.  SO.         (e)  8  A  9  Viet  o.  cUzzif. 
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tbe  tarnpike  road  across  the  railway,  and  which  gates  were  also  so  con- 
structed and  hung  that  the  same  *when  open,  would  shut  them-  r^tr-i-i 
selves  across  the  turnpike  road  by  their  own  weight,  and  which  >- 
gates  the  defendants,  according  to  the  provisions  of  the  Acts  of  Parlia- 
ment, kept  constantly  closed  across  the  turnpike  road  except  during  the 
time  when  horses,  cattle,  carts  or  carriages,  passing  along  the  turnpike 
road,  had  to  cross  the  railway :     Yet  the  defendants,  not  regarding  the 
provisions  of  those  Acts,  nor  their  duty  in  that  behalf,  did  not  employ 
any  proper  person  or  persons  to  open  and  shut  the  gates,  for  the  passage 
therethrough  of  horses,  cattle,  carts  and  carriages,  passing  along  the 
turnpike  road  across  the  railway  on  the  level,  and  to  watch  and  super- 
intend the  level  crossing,  and  the  defendants  negligently  and  improperly 
left  the  gates  wholly  without  any  proper  person  or  persons  whatever  to 
open  and  shut  the  same  for  the  passage  therethrough  of  horses,  &c., 
passing  along  the  turnpike  road  across  the  level  of  the  railway,  and  also 
negligently  and  improperly  left  the  level  crossing  without  any  person  or 
persons  whatsoever  to  watch  and  superintend  the  same :  and  that  the 
plaintiff  was  travelling  along  the  turnpike  road  in  a  carriage  drawn  by 
a  horse  upon  a  journey  from  Ghippins  Camden  to  Elrington,  and  neces- 
sarily had  occasion  to  cross  and  was  desirous  of  crossing  the  railway  at 
the  level  crossing  with  the  horse  and  carriage  through  the  gates,  and  by 
reason  of  the  defendants'  neglect  of  duty  and  negligence  the  plaintiff 
was  unable  so  to  cross  the  railway  and  to  proceed  upon  his  journey 
without  himself  necessarily  opening  the  gates  in  order  to  enable  the 
horse  and  carriage  to  pass  through  the  same  and-  across  the  railway  at 
the  crossing,  and  that  before  he  himself  opened  the  gates  he  waited  for 
a  reasonable  time  for  some  such  proper  person  or  persons  *for  r^yiQ 
and  on  behalf  of  the  defendants  to  come  to  and  open  the  gates  ^ 
in  order  to  allow  the  plaintiff  and   the  horse  and   carriage   to  pass 
through  the  gates  across  the  railway,  and  the  plaintiff  used  all  reason- 
able means  to  call  the  attention  of  and  to  make  known  to  any  person  or 
persons  having  the  care  or  management  of  the  railway  there,  or  the 
care  and  superintendence  of  the  gates  and  level  crossing,  his  desire  and 
that  he  required  to  pass  through  the  gates  with  the  horse  and  carriage 
and  to  have  the  gates  opened  for  that  purpose,  but  no  person  whatever 
appeared  or  came  to  open  the  gates,  and  there  was  no  person  whatever 
to  open  the  gates  for  the  plaintiff  in  that  behalf,  and  by  reason  whereof 
the  plaintiff,  in  order  to  proceed  upon  his  journey,  was  necessarily 
forced  and  obliged  to  and  did  open  the  gates  himself,  and  pass  through 
the  same  over  the  railway  by  the  level  crossing ;  and  it  being  then  night 
time  and  dark,  and  the  plaintiff  having  passed  through  one  of  the  gates 
with  the  horse  and  carriage  on  to  the  crossing,  and  having  set  open  the 
other  of  the  gates  was  getting  into  the   carriage  in   order  to  drive 
through  the  last-mentioned  gate,  when  without  any  default  on  his  part, 
whilst  the  plaintiff  was  passing  through  the  same  gate  with  the  horse 
^aikd  carriage,  the  last-mentioned  gate,  by  its  own  weight,  flew  back  and 
ihut  itself  across  the  turnpike  road,  and  in  so  doing  the  gate  struck  the 
horse  with  great  violence  and  drove  it  back,  and  thereby  caused  the 
horse  to  swerve  suddenly  round  and  become  unmanageable,  whereby  the 
plainti^was  thrown  out  of  the  carriage  upon  the  railway  and  was 
thereby  greatly  hurt,  Ac,  and  was  prevented  for  a  long  time  from 
attendmg  to  his  trade  and  business,  &c. 
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*7131       *^^^^^^^^  ^^  joinder  in  demurrer. 

^      The  question  turned  on  the  following  clanees  of  The  Railways 
Clauses  Consolidation  Act,  1845,  8  &;  9  Vict.  c.  20. 

*'  And  with  respect  to  the  crossing  of  roads,  or  other  interferMdee 
therewith,  be  it  enacted  as  follows : — 

^'  Sect.  46.  If  the  line  of  the  railway  cross  any  turnpike  road  or 
public  highway,  then  (except  where  otherwise  provided  by  the  aj 
Act)  either  such  road  shall  be  carried  over  the  railway,  or  the 
shall  be  carried  over  such  road,  by  means  of  a  bridge,  of  the  height  and 
width  and  with  the  ascent  or  descent  by  this  or  the  special  Act  in  diat 
behalf  provided ;  and  such  bridge,  with  the  immediate  approachea,  and 
all  other  necessary  works  connected  therewith,  shall  be  executed  and  at 
all  times  thereafter  maintained  at  the  expense  of  the  Company :  Pro* 
vided  always,  that,  with  the  consent  of  two  or  more  justices  in  petty 
sessions,  as  after  mentioned,  it  shall  be  lawful  for  the  Company  to  carry 
the  railway  across  any  highway,  other  than  a  public  carriage  road,  on 
the  level. 

'^  Sect.  47.  If  the  railway  cross  any  turnpike  road  or  public  carriage 
road  on  a  level,  the  Company  shall  erect  and  at  all  times  maintain  mod 
and  sufficient  gates  across  such  road,  on  each  side  of  the  railway  where 
the  same  shall  communicate  therevrith,  and  shall  employ  proper  persons 
to  open  and  shut  such  gates ;  and  such  gates  shall  be  kept  constantly 
closed  across  such  road  on  both  sides  of  the  railway,  except  during  the 
time  when  horses,  cattle,  carts,  or  carriages  passing  along  tne  same  shall 
have  to  cross  such  railway ;  and  such  gates  shall  be  of  such  dimensions 
^Y-f  41  &nd  so  constructed  as  when  closed  *to  fence  in  the  railway,  and 
-■  prevent:  cattle  or  horses  passing  along  the  road  from  entering 
upon  the  railway ;  and  the  person  intrusted  with  the  care  of  such  gates 
shall  cause  the  same  to  be  closed  as  soon  as  such  horses,  cattle,  carts,  or 
carriages  shall  have  passed  through  the  same,  under  a  penalty  of  40«. 
for  every  default  therein :  Provided  always,  that  it  shall  be  lawful  for 
the  Board  of  Trade,  in  any  case  in  which  they  are  satisfied  that  it  will 
be  more  conducive  to  the  public  safety  that  the  gates  on  any  level 
crossing  over  any  such  road  should  be  kept  closed  across  the  railway,  to 
order  that  such  gates  shall  be  kept  so  closed,  instead  of  across  the  road, 
and  in  such  case  such  gates  shall  be  kept  constantly  closed  across  the 
railway,  except  when  engines  or  carriages  passing  along  the  railway 
shall  have  occasion  to  cross  such  road,  in  the  same  manner  and  under 
the  like  penalty  as  above  directed  with  respect  to  the  gates  being  kept 
closed  across  the  road." 

T.  J.  Clark  (J*.  Dtghg  with  him),  in  support  of  the  demurrer. — The 
defendants  were  not  guilty  of  any  breach  of  duty,  and  if  they  were  the 
damage  which  happened  to  the  plaintiff  was  not  the  necessary  conse- 
quence of  it.  The  statute  empowers  the  Company  to  shut  in  the  rail- 
way from  the  highway  by  gates,  and  directs  them,  for  the  good  of  the 
Sublic,  to  keep  persons  to  open  and  shut  those  gates  as  occasion  requires. 
*he  plaintiff  was  desirous  to  cross  the  line,  and  without  waiting  for  the 
proper  persons  to  open  the  gates  proceeded  to  do  so  himself,  and.  wss 
injured  in  consequence.  [Blackburn,  J. — Was  the  plaintiff  bound  to 
*7151  ^^^^  ^''  night  for  those  persons  ?]  If  there  was  any  undue  *delsy 
^  in  their  coming  he  would  have  his  remedy  against  the  Company. 
The  declaration  does  not  allege  that  there  was  any  necessity  for  opening 
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the  gates  when  he  did :  and  it  would  be  very  dangerouB  if  all  persons 
had  a  right  to  do  this  whenever  the  servants  of  the  Clompany  are  absent. 
A  man  driving  a  spirited  horse,  or  a  child  driving  cattle,  or  even  a 
person  wishing  to  dross  the  railway  for  his  pleasure,  might  set  up  the 
same  excuse  as  the  plaintiiT.  This  is  like  the  ease  where  the  highway  is 
obstmcted  by  a  trench,  and  a  man  and  his  horse  fall  into  it.  [Cock- 
burn,  C.  J.,  referred  to  Clayards  v.  Dethick,  12  Q.  B.  439  (E.  G.  L.  R. 
vol.  64),  and  Blackburn,  J.,  to  Thompson  v.  The  North  Eastern  Railway 
Company,  2  B.  &  S.  106  (E.  C.  L.  R.  vol.  110).] 

Sir  (r.  M&nymanj  contr^ — It  would  be  a  serious  matter  to  hold  that 
the  plaintiff  had  no  right  to  cross  the  railway  at  the  time  he  did,  for 
there  might  be  no  other  convenient  way  for  him  to  proceed  to  his  desti- 
nation.    [[Gbompton,  J. — ^This  seems  like  the  case  of  a  man  who  is  hurt 
in  the  attempt  to  climb  a  high  gate  ?]    The  Companv  are  empowered  to 
carry  their  railway  either  over  or  under,  or  on  a  level  with  the  hiehway ; 
but  if  they  choose  the  latter  course,  they  must  place  persons  on  Sie  spot 
to  open  and  shut  the  gates  in  order  that  the  public  traffic  may  not  be 
impeded.     The  Legislature  never  intended  to  give  railway  Companies 
power  to  block  up  public  highways, — their  right  to  do  so  19  conditional ; 
as  farther  appears  from  this,  that  no  penalty  is  imposed  on  them  for  not 
having  persons  to  open  the  gates  for  vehicles,  although  there  is  a  penalty 
on  the  person  intrusted  with  the  care  of  the  gates  Tor  not  closing  them 
after  vehicles  are  past.     The  accident  here  arose  from  the  neglect  of 
*the  servants  of  the  Company.     [Cookbubn,  C.  J. — ^A  train  r«i7-ig 
might  have  come  along  while  the  gates  were  open  and  killed  a  1- 
man.     Blackbubn,  J. — These  gates  are  for  the  purpose  of  preventing 
straying  cattle  from  getting  upon  the  railway  as  well  as  to  warn  human 
beings  of  danger.]    A  man  has  a  right  to  remove  a  log  which  impedes 
him  on  the  highway  so  long  as  he  does  not  do  it  in  a  negligent  manner. 
Where  a  railway  Company  were  empowered  by  statute  to  oostruct  high- 
ways, with  the  condition  that  they  should  make  equally  convenient  roads 
for  passengers  as  near  as  possible  to  the  roads  cut  through,  they  were 
held  indictable  for  not  having  made  such  roads :  Reg.  9.  Scott,  8  Q.  B. 
543  (S.  C.  L.  R.  vol.  43). 

T.  J.  Clarkcj  in  reply. — The  act  of  the  defendants  here,  or  the  act 
of  the  person  who  leaves  a  log  on  the  highway,  is  not  the  cause  of  the 
mischief  resulting  to  a  party  tnereby  if  he  contributed  to  it  by  his  own 
negligence.  The  plaintiff  was  bound  to  show  an  absolute  necessity  for 
hia  crossing  the  line :  Dimes  v.  Petley,  15  Q.  B.  276  (E.  C.  L.  R.  vol. 
69).  [Blackburn,  J. — There  it  was  not  necessary  for  the  ship  to  enter 
the  docks,  but  here  the  plaintiff  could  not  use  the  railway  without  using 
these  gates.]  In  Ellis  v.  South  Western  Railway  Company,  2  H.  &  K. 
424,  429,  Pollock,  C.  B.,  said,  ^^  I  cannot  adopt  the  suggestion  of  the 
plaintiff's  counsel,  that  because  foot  passengers  had  a  right  to  go  along 
the  footpath,  they  had  therefore  a  right  to  prostrate  the  gate."  [Black- 
burn, J. — That  is  clearly  an  obiter  dictum.  The  decision  was,  that  it 
vu  a  question  for  the  jury  whether  the  plaintiff  contributed  to  the  acci- 
dent by  his  negligence.]  [He  also  cited  Wilkinson  v.  Fatrrie,  1  H.  & 
C.  638,] 

*Gockbubn,  C.  J. — Our  judgment  must  be  for  the  defendants,  r^j-tn 
I  consider  the  provisions  of  The  Railways  Clauses  Consolidation  *■- 
Act,  1845,  8^9  Vict.  c.  20,  s.  47^  as  amounting  virtually  to  a  probibi- 
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tion  to  the  public  to  pass  over  a  railway  under  the  circamstaDces  here 
set  forth.  By  that  statute  the  Legislature  not  only  authorize  railway 
Companies  to  make  railways,  but  add  an  enactment  by  which  they  enjoin 
them  to  obstruct  public  highways.  This  is  not,  therefore,  like  a  common 
obstruction — it  is  an  obstruction  created  by  injunction  of  the  Legisla- 
ture. When  we  come  to  look  at  the  section,  this  is  as  plain  as  if  they 
had  said  '^  whereas  it  is  expedient  that  the  highway  should  be  obstruct^ 
to  this  extent  that  no  one  shall  pass  across  it  except  under  such  circum- 
stances as  are  consistent  with  safety ;  there  shall  be  gates  of  a  obtain 
efaaracter,  and  those  gates  are  to  be  kept  constantly  closed^  and  when 
circumstances  justify  their  being  opened  with  due  reeard  to  safety, 
persons  employed  by  the  railway  Company  shall  open  Uiem,  and  when 
the  occasion  has  ceased  shall  close  them."  I  understand  that  as  a  pro- 
hibition to  the  public  to  pass  over  the  railway  except  under  those  cir- 
cumstances ;  but  I  go  farther,  and  say  that  I  think  the  Company  are 
required  to  keep  those  gates  so  closed  that  no  one  can  open  them  with- 
out breaking  the  gates.  For,  although  it  is  true  that  when  there  is  an 
obstruction  to  a  highway  any  person  has  a  right  to  get  rid  of  the  obstruo- 
tion,  that  does  not  apply  to  obstructions  enjoined  by  statute.  Therefore 
the  plaintiff  was  clearly  wrong  in  attempting  to  open  these  gates  as  he 
did.  I  do  not  mean  to  say  he  would  not  have  had  his  remedy  against 
the  Company  if  they  disregarded  the  statutory  injunction  by  not  having 
*71R1  P^^^^B  ^^  ^^^  ^P^^  ^^  fitting  '*'times  for  crossing  the  line,  and  he 

-*  was  exposed  to  inconvenience  thereby.  It  is,  however,  a  very 
different  thing  to  say  that,  if  he  takes  on  himself  to  open  the  gates  and 
mischief  ensues  to  him,  he  can  bring  an  action  against  the  Company; 
it  would  open  the  door  to  very  serious  consequences  if  we  were  to  say 
that,  where  the  Legislature  directs  an  obstruction  to  be  made  in  a  high- 
way by  a  railway  Company,  individuals  may,  in  spite  of  the  warning 
given  by  the  statute  that  no  one  is  to  cross  the  railway  but  at  particular 
times,  take  upon  themselves  the  risk  which  the  Legislature  intended  to 
prevent,  and  then  visit  on  the  Company  the  mischief  arising  from  their 
own  violation  of  the  statutory  warning.  That  was  never  meant.  Con- 
sequently, the  mischief  done  here  was  a  remote  consequence  of  the  act 
of  the  Company,  for  which  they  are  not  liable. 

Crompton,  J. — The  declaration  in  fact  alleges  that  the  defendants 
had  a  duty  cast  on  them  to  keep  persons  to  open  and  shut  these  gates 
for  horses,  &c.,  when  necessary,  and  that  the  plaintiff  did  attempt  to 
open  them,  and  was  injured  without,  as  he  says,  contributory  neglect  on 
his  part.  It  is  a  nice  point  to  say  whether  there  was  contributory  neg- 
ligence here.  Without  deciding  that,  which  would  properly  arise  on 
the  plea  of  not  guilty,  I  may  say  this  was  not  a  consequence  of  the  act 
of  the  Company  within  the  rules  of  law  relative  to  damage  arising  from 
breach  of  duty.  Where  any  damage,  even  none  beyond  delay,  has 
arisen  from  a  railway  Company  not  performing  their  duty,  an  action  lies 
against  them.  But  the  plaintiff  had  no  risht  to  take  on  himself  the 
duty  of  opening  and  shutting  these  gates.  That  would  extend  to  this, 
*7191  ^^^^  ^  °^^^  might  *break  them  down  if  they  were  locked,  which 

^  would  be  extremely  dangerous,  as  the  object  of  the  Legislature 
was  to  prevent  carriages  or  oarts  being  caught  by  trains.  Now  it  ap- 
pears to  me  the  damage  done  here  does  not  flow  from  the  act  of  the 
defendants  but  from  the  act  of  the  plaintiff;  namely,  in  consequence  of 
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hk  taking  on  himself  to  open  the  gates  in  order  to  pass  over.  No  neg- 
ligence is  alleged  in  the  constmction  of  them ;  they  are  to  be  practicallj 
swinging  gates.  This  case  is  like  some  of  those  put  during  the  argu- 
ment. I  agree  if  a  man  finds  a  log  on  a  highway  and  drives  against  it 
in  such  a  way  that  a  jury  find  there  was  no  negligence  on  his  part,  and 
is  overthrown  by  the  loe,  he  may  sue  those  who  put  it  there.  So  if  he 
drives  into  a  train,  and  the  jury  find  there  was  no  negligence  on  his 
part.  Suppose,  in  the  case  of  the  log,  the  man  tries  to  remove  it  and 
hurts  himself,  if  for  instance  a  rupture  comes  on  him,  he  may  sue.  The 
damage  contemplated  by  the  Act  here  is  damage  from  trains  coming 
backwards  and  forwards. 

Blackburn,  J. — I  have  come  to  a  diiferent  conclusion  from  my  Lord 
and  my  brother  Crompton  and  also  my  brother  Shoe,  but  we  should 
gain  nothing  by  taking  time  to  consider  the  case.  The  whole  difference 
among  us  arises  on  the  construction  of  the  words  of  The  Bailways 
Glauses  Consolidation  Act,  1845,  8  &  9  Viet.  c.  20.  Here  is  a  public 
highway  along  which  the  plaintiff  had  an  undoubted  right  to  travel,  and 
was  travelling,  at  night  Although  it  crossed  the  railway  on  a  level,  he 
still  had  a  right  to  cross  the  railway  except  so  far  as  the  statute  enabled 
the  railway  Company  to  place  an  obstruction  on  *it.  That  brings  rn^noQ 
us  to  the  construction  of  sect.  47,  which  says :  [His  Lordship  ■- 
read  the  section!.  Now,  if  I  could  come  to  the  conclusion  of  my  Lord 
that^  although  the  servants  of  the  Company  are  away  and  the  gates 
dosed,  a  person  is  bound  to  wait  for  their  return,  I  should  admit  that 
this  plaintiff  has  done  an  illegal  act.  But  on  looking  at  the  section  I 
cannot  oome  to  that  conclusion.  The  plaintiff  had  a  right,  as  all  the 
Queen's  subjects  have,  to  go  along  this  road.  He  may  for  that  purpose 
open  the  gates,  btit  is  bound  to  take  great  care  in  so  doing,  and  if  he 
does  not  he  is  responsible,  civilly  or  criminally.  He  must  take  all  rea- 
sonable precaution  for  his  own  safety,  and  if  he  does  not  and  mischief 
happens  he  cannot  recover.  But  if  he  takes  reasonable  precaution  and 
only  suffers  from  neglect  of  duty  on  the  part  of  the  Company  in  not 
keeping  servants  there,  it  is  otherwise.  Then  the  case  would  be  ex- 
tremely like  Clayards  v.  Dethick,  12  Q.  B.  439  (E.  C.  L.  R.  vol.  64), 
where  the  defendants  made  a  dangerous  trench  in  the  only  outlet  from  a 
mews  in  which  the  plaintiff,  who  was  a  cab  proprietor,  had  stables. 
Patteson,  J.,  there  says,  p.  446,  ^^  The  defendants  had  clearly  no  right 
to  leave  a  trench  open  in  the  passage  to  this  mews  without  a  proper  fence, 
and,  having  done  so,  to  tell  the  plaintiff,  *  you  shall  keep  your  horse  in 
the  stable  till  we  inform  you  you  may  remove  him.'  "  So  here,  accord- 
ing to  my  construction  of  the  statute,  the  Company  had  no  right  to  tell 
the  plaintiff,  you  must  wait  all  night  until  it  pleases  our  negligent  ser- 
vants to  come  back.  '^  But"  (continues  Patteson,  J.)  ^^  whether  or  not 
the  plaintiff  contributed  to  the  mischief  that  happened  by  want  of  ordi- 
nary caution,  is  a  question  of  "^degree.  If  the  danger  was  so  r^irn-i 
great  that  no  sensible  man  would  have  incurred  it,  the  verdict  ^ 
must  be  for  the  defendants:  and  the  case  was  rightly  put  to  the  jury  as 
depending  on  this  question."  So  here  it  is  a  question  of  fact  for  the 
jury,  did  the  plaintiff  act  with  ordinary  caution  ?  And  if  he  did,  was 
the  accident  arising  from  the  fault  of  the  Company  in  violating  their 
statutable  duty  ?    That  again  is  a  question  of  fact  for  them. 


7231  WTATT  v.  Q.  W.  RAILWAY  CO.  '  T.  T.  1866. 

I         .  I.         ■■  II  ■■   .I..    II  I.    ■   ■      I     ■  ■  II   .  I  M^— ^M— — ^ 

The  declaration  is  therefore  good  on  demurrer,  althoagh  perhaps  there 
may  be  evidence  to  show  that  a  jury  ought  to  find  for  the  defendants. 

Shbs,  J. — I  agree  with  my  Lord  and  my  brother  Crompton.  In  order 
to  construe  this  section  we  must  look  to  the  objects  of  the  Legislature. 
Its  main  object  was  to  protect  the  Queen's  subjects  from  the  great  dan- 
ger arising  from  railways  crossing  turnpike-roads  or  public  carriage- 
roads  on  a  level.  Its  intention  was  to  protect  not  only  careful,  bat  aJso 
negligent  persons,  from  the  consequence  of  negligence  in  the  Company's 
servants.  It  therefore  enacts  that  the  gates  shall  be  kept  constantly 
closed,  except  during  the  time  when  horses,  &c.,  are  passing  along  the 
same.  It  further  provides  that  they  shall  keep  proper  persons  to  opea 
and  close  the  gates*  The  fair  meaning  of  those  provisions  seems  to  be 
that  for  the  protection  of  the  public  the  Company  shall  open  the  gates 
at  such  time  when  horses,  &c.,  have  to  cross  the  railway,  but  when  those 
gates  are  open  and  the  horses,  &c.,  are  passed  it  is  the  duty  of  the 
Company  to  see  those  gates  are  closed.  Therefore  the  Legislatare  im- 
poses on  the  Company  the  duty  to  obstruct  highways. 

♦72^1  *^^^^  ^^®  ^^  "^^  '^^^  Clayards  v.  Dethick,  12  Q.  B.  489  (E. 
'J  C.  L.  R.  vol.  64),  referred  to  by  my  brother  Blackburn.  The 
Company  are  bound  to  keep  the  gates  closed  except  when  horses,  &c, 
are  crossing  the  line,  at  which  time  it  is  their  duty  to  have  persons  on 
the  spot  to  open  the  gates,  and  if  they  have  not  they  are  obstructing  the 
highway  at  a  time  when  they  are  not  authorized  by  the  statute.  Then 
if  a  person  crossing  the  hignway  sustains  damage  from  that  obstruction 
the  Company  will  be  liable. 

The  plaintiff  is  therefore  not  entitled  ta  recover.  But  he  cannot  re- 
cover for  another  reason.  The  injury  he  sustained  was  not  the  neces- 
sary consequence  of  the  breach  of  duty  in  the  Company  in  not  keeping 
persons  to  attend  to  the  gates :  it  was  the  consequence  of  his  own  indis- 
cretion. He  tried  to  do  a  di£Bcult  thing,  to  get  a  horse  and  carri^e 
through  a  swing-sate  without  assistance.  We  are  not  at  liberty  here  to 
say  it  was  through  his  own  default ;  but  we  may  say  it  was  through  his 
own  act.  He  did  what  ought  to  have  been  done  by  the  Company  s  ser- 
vants. Damage  from  that  cause  is  too  remote  from  breach  of  du^  in 
the  Company.  Judgment  for  the  defendants.(a) 

(a)  The  Bailwaji  ClASMt  Act,  1868, 96  A  ST  yiot.  q.  92,  i.  6,  enaott :  '<fbr  the  gr«&t«r  ooore- 
nienot  and  seearity  of  the  pabUe,  th«  Company  iball  onet  and  parmanontiy  maintain  a  lodge  at 
the  point  where  the  railway  oroMee  on  the  level  the  tnrnpike  road  or  pnblie  oarriage  road ;  and 
the  Company  shall  be  inbjeet  to  and  shall  abide  by  aU  snch  regulations  with  regard  to  the 
crossing  thereof  on  the  level,  or  with  regard  to  the  speed  at  which  trains  may  pass  the  ler^ 
erossingy  as  may  from  time  to  time  be  made  by  the  Board  of  Trade." 
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♦W.  KEMP,  Executor  of  E.  KEMP,  v.  HALLIDAT.(a)  r*^oo 

IMay  10, 1866.]  L  ^25 

Marine  inmranee. — Tblol  lass. — Constructive  total  loss. — Oeneral  average. — Notice 

of  abandonment. 

A  ahip  insured  in  a  valned  policy,  baving  susUined  damage  tneb  as  to  require  repaint  put 
into  Falmonth  on  tba  12tb  November  for  tbat  purpose.  8he  was  tbera  moored  wlUi  pari  of 
ber  eargo  on  boards  tba  residve  bKring  been  token  on  tbore.  After  tbe  repain  were  com- 
mtaeed  and  before  tbty  were  oompleCed  tbe  was»  on  tbe  2d  Deeember,  svak  by  a  peril  of  tbe 
fM,  and  lay  submerged  witb  tbe  portion  of  tbe  eargo  on  board,  nntil  raised  by  tbe  sbip^f 
agents.  On  tbe  arrival  of  tbe  sbip  tbe  master  appointed  B.  ber  agent,  and  on  tbe  day  alter 
ghe  sank  A.  arrived  at  Falmoutb  witb  full  antbority  from  tbe  assvred  to  act  for  bim  in  all 
matters  eoneeming  tbe  sbip  as  aeoording  to  tbe  best  of  bta  judgment  wonld  be  best  for  all 
eeaceiiied.  A.  having  oome  to  tbe  eoneluion  tbat  it  wonld  eost  more  to  raise  and  repair  ber 
thta  she  would  be  worth  when  repaired,  gave  notiee  of  abandonment  to  B.  on  the  4tb  December, 
and  on  the  same  day  tbe  captain,  by  tbe  instruction  of  A.,  gave  notice  to  the  brokers  who  had 
sffceted  the  poliey,  who  on  tbe  9th  December  gave  notice  te  the  underwriter.    Held : 

1.  By  Blaekbum  and  Sbee,  JJ.,  and  ailirmed  by  the  Bxcheqner  Chamber,  that  there  was  no 
tbsolate  total  loss. 

2.  By  Blackburn,  J.,  dissentiente  Shoe,  J.,  and  afflrmed  by  tbe  Bxebequer  Chamber,  Martto, 
B.,  and  Willes,  J.,  thinking  the  facts  of  tbe  case  insufficiently  stated  to  enable  the  Court  to 
proooQttce  judgment,  tbat  in  determining  the  question  of  constructive  total  loss  it  was  mate- 
rial to  take  into  the  aeeount  tbe  liability,  if  any  soch  existed,  of  tbe  cargo  and  freight  to  make 
gtaeral  average  eontribntlon  towards  the  expenses  of  the  ship. 

S.  By  Shoe,  J.,  Bladibum,  J.,  giving  no  opinion,  and  ttmUtt  by  the  Exchequer  Chaaber, 
that  if  this  was  such  a  state  of  things  as  would  constitute  a  total  loss  the  notice  of  abandon- 
Bent  was  given  in  time. 

This  was  an  action  brought  npon  a  policy  of  ihsnranee,  dated  the 
€th  October,  1863,  effected  by  the  plaintiff  with  the  defendant,  on  the 
ship  Ghebncto,  and  underwritten  by  the  defendant  in  the  sam  of  251, 

The  cause  was  tried  before  Mellor,  J.,  at  the  Onildhall  Sittings  in 
London  after  Trinity  Term,  1864,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  tne  opinion  of  the  Court  upon  the  following  case. 

*The  Chebucto,  the  vessel  insured,  belonging  to  the  plaintiff,  r^^TqA 
sailed  on  the  2l8t  October,  1868,  from  Liverpool  for  Rio  de  '- 
Janeiro  on  the  voyage  insured,  laden  with  a  general  cargo.  In  the  due 
prosecution  of  her  voyage  the  ship  met  with  heavy  gales,  and  worked, 
strained,  and  leaked  very  much,  so  that  it  became  necessary,  by  reason 
of  the  perils  of  the  seas,  for  the  safety  and  preservation  of  the  cargo, 
ship  and  crew,  to  cut  away  all  forward  and  bear  up  for  and  put  into 
Falmouth  Harbour  as  a  port  of  refuge,  where  the  vessel,  with  her  cargo 
on  board,  came  to  anchor  on  the  12tn  November,  1863.  By  reason  of 
the  premises  a  certain  general  average  loss  was  sustained.  On  the  arrival 
of  tne  ship  at  Falmouth  the  master  agreed  with  Messrs.  Broad  &  Sons, 
ship  agents  there,  to  act  as  agents  for  the  ship.  On  the  recommenda- 
tion of  surveyors  employed  by  the  master,  the  ship  was  passed  inside 
the  Breakwater,  and  was  moored  to  the  pier  for  the  purpose  of  being 
repaired,  and  a  portion  of  the  cargo  was  discharged,  the  heavier  portion 
of  it  however  being  left  in  the  ship.  The  repairs  were  then  proceeded 
witb,  but  were  not  completed  by  the  2d  December,  1868,  on  which  day, 
whilst  the  ship  was  lying  moored  to  the  pier,  there  blew  a  hurricane 
which  caused  the  ship,  with  that  part  of  the  cargo  which  had  not  been 
discharged,  to  sink  at  her  moorings  at  a  place  where  at  low  water  there 

(a)  The  aetioB  was  brought  in  the  name  of  B.  Kemp,  the  assniedi  who  died  during  iti 
progiess. 

B.  *  S.,  VOL.  VL — 26 


724  KEMP  V.  HALLIDAT.    [Ex.  Gh.  E.  Y.  1866.] 

was  a  depth  of  twenty-two  feet,  and  at  high  water  a  depth  of  forty  feet 
On  the  same  day  the  plaintiff  was  informed  thereof  by  a  telegram  sent 
to  him  by  the  master,  and  on  the  following  day  a  Mr.  Atnos,  a  person 
experienced  in  the  surreying  and  repairing  of  ships,  arrivcKl  at  Fal- 
mouth with  full  authority  from  the  plaintiff  to  investigate  the  whole 

*19.Fk\  ^^^^^^  ^^^  ^  ^^^  ^^^  ^^™  ^^  ^  ^matters  concerning  the  ship  as 
^  according  to  the  best  of  his  judgment  would  be  best  for  all  con^ 
oerned.  Amos  haying  examined  the  position  of  the  ship,  and  having 
informed  himself  of  her  prior  condition,  and  taking  into  consideration 
the  probable  injuries  the  ship  had  sustained,  and  having  formed  a  judg- 
ment of  the  cost  of  raising  her  and  of  her  further  repairs,  came  to  the 
conclusion  that  it  would  cost  more  to  raise  and  repair  her  than  she 
would  be  worth  when  repaired :  accordingly,  on  the  14th  December,  he, 
on  the  part  of  the  plaintiff,  gave  notice  to  Messrs.  Broad  &  Sons  that 
the  plaintiff  abandoned  the  ship,  and  would  not  be  responsible  for  and 
would  have  nothing  to  do  with  raising  or  repairing  her.  On  the  7th 
December  a  surveyor,  Mr.  Thomas,  by  the  orders  of  Messrs.  Broad  k 
Sons  (which  were  given  on  their  own  responsibility  and  not  as  agents 
for  the  plaintiff),  commenced  raising  the  ship,  and  on  the  20th  of  that 
month  he  succeeded  in  raising  her  with  all  those  goods  on  board  of  her 
which  had  not  been  discharged  before  the  2d  of  December*  She  was 
subsequently  moved  into  dock  by  the  orders  and  under  the  superintend- 
ence of  the  master,  who  had  remained  at  Falmouth  since  the  arrival  of 
the  ship  in  that  harbour,  notwithstanding  that  Amos  on  his  visit  to  Fal- 
mouth had  expressly  ordered  him  to  have  nothing  to  do  with  the  ship, 
and  at  the  commencement  of  the  action  she  was  lying  at  FalmoatL 
safely  moored.  On  the  4th  of  December  the  master,  by  the  instruc- 
tions of  Amos,  signed  and  sent  by  post  a  notice  of  abandonment  to 
Davies  &  Co.,  of  Liverpool,  the  brokers  who  had  effected  the  policy  of 
innoa-y  insurance  and  who  then  held  the  same,  and  on  the  9th  "^Decern- 
^  ber  Davies  &  Co.  gave  due  notice  of  abandonment  to  the  defend- 
ant as  follows. 

^'  Liverpool,  9th  December,  1863. 
<<  Messrs.  Bum  &  Ainley. 

^^  Gentlemen.  On  behalf  of  owners  of  The  Chebucto,  we  beg  to  gi?e 
you  notice  that  the  vessel  is  abandoned  to  you  in  Falmouth  Harbour. 

"  Yours,  very  truly, 

"  D.  W.  Davies  4  Co." 

The  value  of  the  cargo  which  sank  in  the  ship  and  which  was  raised 
in  her  was  when  raised  1750Z.,  the  value  of  that  previously  taken  out 
was  70001.  The  amount  of  the  whole  freight  by  the  charter-party  was 
4752.,  and  upon  the  portion  of  goods  sunk  287/.  10s. ;  the  whole  net 
freight  was  1602.,  and  that  upon  the  portion  of  goods  sunk  the  net 
freight  was  75Z. 

Tne  questions  left  to  the  jury  were,  whether  there  was  a  constnictiTe 
total  loss  of  the  vessel ;  first,  at  the  time  when  Amos  gave  notice  to 
Broad  h  Sons  that  the  plaintiff  abandoned  her ;  or,  secondly,  at  the 
time  she  lay  moored  after  being  raised :  both  of  which  questions  were 
answered  in  the  a£Srmative.  In  putting  these  questions  to  the  jury,  do 
account  was  taken  of  any  liability  on  the  part  of  the  cargo  or  freight 
to  contribute  in  a  general  average  towards  the  expenses  of  raising  the 
vessel  or  towards  the  general  average  loss  at  sea ;  and  it  was  to  be  taken 
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as  a  fact  that,  if  such  liability  for  either  loss  ought  to  hare  been  taken 
into  calculation,  and  the  estimate  of  the  cost  of  raising  and  repairing 
ought  to  have  been  reduced  by  the  amount  of  general  arerage  to  be  so 
contributed,  then  there  was  not  a  constructire  total  loss. 

*The  Court  or  Court  of  appeal  was  to  be  at  liberty  to  draw  r^cyoir 
inferences  of  fact  in  the  same  way  as  a  jury  would  be  entitled  to  ■- 
do. 

The  questions  for  the  opinion  of  the  Court  were ;  First.  Whether  the 
plaintiff  was  entitled  to  recover  on  the  policy  against  the  defendant  as 
for  an  absolute  total  loss  as  distinguished  from  a  constructire  total  loss. 
And  if  the  Court  should  answer  this  question  in  the  negatire,  then  Second. 
Whether  it  was  material  in  determining  the  question  of  constructive 
total  loss  to  take  into  account  the  liability,  if  any  such  existed,  of  the 
cargo  and  freight  to  make  a  general  average  contribution  towards  the 
expenses  of  raising  the  ship,  or  towards  the  general  average  loss  at  sea. 
Third.  Whether  the  notice  of  abandonment  was  dven  to6  Tate. 

The  case  was  argued  in  the  Queen's  Bench  in  Easter  Term,  May  2d, 
1865,  before  Blackburn  and  Shbe,  JJ. 

Edward  Jame%  ( Walkin  Williams  with  him),  for  the  plaintiff. 

Cohen  {Brett  with  him),  for  the  defendant. 

Watkin  WUUame  replied.  Our.  adv.  vuU. 

The  Judges  disagreeing  in  opinion,  the  following  judgments  were  der 
livered  in  Trinity  Term,  1865,  June  18th. 

Shbb,  J. — Having  had  the  advantage  of  reading  the  judgment  of  my 
brother  Blackburn,  I  refer  generally  *for  the  facts  on  which  our  rn^froo 
opinion  is  asked  to  his  statement  of  them,  and  to  the  statement  ^ 
in  the  case. 

In  the  law  laid  down  by  him  as  the  result  of  a  great  number  of  differ- 
ently worded  and  variously  illustrated  decisions — Irving  v.  Manning, 
1  H.  L.  C.  287,  806,  Perry  v.  Aberdein,  9  B.  &  C.  411,  417  (E.  C.  L. 
R.  vol.  17),  Benson  v.  Chapman,  2  H.  L.  C.  696,  720,  Moss  v.  Smith, 
9  C.  B.  94  (E.  L.  C.  R.  vol.  67),  Gardner  v.  Salvador,  1  M.  &  Rob. 
116,  Rosetto  V.  Gurney,  11  C.  B.  176  (E.  C.  L.  R.  vol.  78),  on  the 
question  of  abandonment  and  constructive  total  loss,  I  so  entirely  con* 
car,  that  I  think  it  better  to  adopt  the  language  which  he  has  used 
than  to  attempt  any  further  elucidation  of  the  principle  which  it 
establishes. 

If  my  judgment  could  prevail,  the  plaintiff  would  retain  his  verdict. 
I  differ  with  my  learned  brother  rather  upon  the  inferences  to  be  drawn 
from  the  facts  submitted  to  us,  and  upon  the  application  to  them  of  the 
law,  than  upon  the  law  itself. 

On  the  first  question,  viz.,  whether  the  plaintiff  is  entitled  to  recover 
as  for  an  absolute  total  loss  as  distinguished  from  a  constructive  total  loss, 
my  answer  is.  No.  It  was  not  impossible  to  raise,  or  when  raised,  to 
repair  the  ship.  There  was  a  chance  of  raising  her  in  a  condition  which 
might  enable  her  after  repairs  had  been  done  to  her,  to  be  used  as  a  ship. 
Sobsistine  as  she  did  in  weeie  under  the  control  of  the  assured,  and  not 
being  in  danger  of  immediate  destruction,  it  would  have  been  inexcusa- 
ble to  have  sold  her  and  to  have  allowed  her  to  be  removed  in  fragments 
as  a  wreck,  or  to  have  sold  her  as  a  wreck  when  raised,  without  giving 
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*7291  ^  ^^^  onderwriters,  by  notice  of  abandonment,  *the  opportunity 
^  of  electing  whether  thej  woald  incur  the  expense  of  raising  and 
repairing  her.  We  can,  as  it  seems  to  me,  consistently  with  the  deci- 
sions— Anderson  v.  The  Royal  Exchange  Assurance  Company,  7  East 
88,  Stewart  v.  The  Greenock  Marine  Insurance  Company,  2  H.  L.  C. 
159,  Fleming  v.  Smith,  1  H.  L.  C.  528-526,  Knight  v.  Faith,  15  Q. 
B.  649  (E.  C.  L.  R.  vol.  69)— within  the  /ange  of  which  the  facts 
before  us  lie,  give  but  one  answer  to  this  question,  vii. — that  the  ship 
as  she  lay  submerged  at  Falmouth,  and  when  moored  in  dock  after  she 
had  been  raised,  was  not  an  absolute  total  loss. 

To  the  second  question  proposed  to  us,  vii.,  whether  it  was  material 
in  determining  the  question  of  constructire  total  loss  to  take  into  account 
the  liability,  if  any  such  existed,  of  the  cargo  and  freight  to  make  a 
general  average  towards  the  expenses  of  raising  the  ship,  or  towards  the 
general  average  loss  at  sea,  my  answer  is  also  in  the  negative.     It  is 
admitted  that,  regard  being  had  to  the  cost  of  raising  the  ship,  the  cost 
of  repairing  her  when  raisea,  and  her  probable  value  when  repaired,  she 
was  constructively  a  total  loss  on  the  4th  of  December,  when  the  plain- 
tiif  informed  the  Messrs.  Broad  that  he  abandoned  her,  and  also  when 
moored  in  dock  after  she  had  been  raised ;  unless  the  liability  of  the 
freight  and  cargo  to  contribute  to  the  general  ayerage  loss  at  sea,  and 
of  the  freight  and  cargo  to  contribute  in  a  general  average  to  the  costs 
of  raising  her,  or  either  of  them,  were,  in  determining  the  question 
whether  she  was  constructively  a  total  loss,  proper  items  of  deduction 
from  the  outlay  necessary  to  raise  and  repair  her. 
*7801       ^^^^9  ^  ^  ^^^  general  average  loss  at  sea.    A  ^voluntary 
-I  sacrifice  of  part  of  the  ship  and  of  her  apparel  having  been  made 
for  the  aversion  of  the  common  dancer,  to  which  ship,  freight,  and  cargo 
were  exposed,  the  assured  on  ship  had  a  claim  against  his  insurers  for 
the  share  of  that  loss  chargeable  to  ship,  and  also  for  the  share,  should 
it  not  haye  been  paid  to  him,  chargeable  to  the  carso,  they  on  payment 
of  this  latter  share  being  subrogated  to  the  assurea  on  ship  as  respects 
his  claim  for  it  upon  his  co-contributories  to  the  general  ayerace. — 
Pothier,  Traits  du  contrftt  d'assurance,  Chap.  1,  No.  52;  Marshal  on 
Insurance,  5th  ed.,  p.  485. 

Such  portions  of  the  money  yalue  of  the  aesured's  share  of  the  gene- 
ral average  contribution  as  had  not  been  expended  on  the  repairs  before 
the  final  disaster,  would,  as  a  claim  upon  his  insurers,  merge  and  be 
absorbed  in  the  subsequent  loss,  if  total,  occasioned  by  that  disaster — 
Marshall  on  Insurance,  5th  ed.,  435,  Le  Cheminant  v,  Pearson,  4  Taunt. 
367,  Stewart  v.  Steele,  5  Scott  N.  R.  927,  Livie  v.  Janson,  12  East  648; 
such  portion  of  it  as  had  been  expended  on  repairs  which  had  become 
yalueless  by  reason  of  fresh  damage  done  by  the  final  disaster  to  the 
parts  repaired,  would  have  to  be  expended  again,  if  a  resolution  to  repair 
nad  been  taken ;  such  portion  as  had  been  actually  expended  on  repairs 
which  enured  to  the  benefit  of  the  ship  after  the  final  disaster,  must  be 
taken,  on  these  findings,  to  have  been  considered  in  the  estimate  of  the 
repairs  which  would  be  required  for  her  restoration  ;  so  that  no  portion 
of  the  indemnity  recoverable  by  the  shipowner  from  his  insurers  in 
*7811  ^®^P^^  ^^  ^'B  ship's  share  of  the  'general  average  loss  at  ses 
-I  could  come  in  aia  of  his  liability  on  contracts  for  raisins  or 
repairing  the  ship.    The  same  observations  apply  to  such  portion  oftbe 
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fihmre  of  the  seneral  ayeraee  contribution  chargeable  to  the  cargo,  as 
before  the  final  disaster  had  been  expended  on  repairs  which  had  become 
valaeless  by  reason  of  fresh  damage  done  to  the  parts  repaired,  or  which 
still  enuring  to  the  ship's  benefit  after  the  final  disaster,  must  be  taken 
to  have  been  considered  in  the  estimate  of  the  required  repairs  on 
which  the  resolution  to  abandon  was  based. 

Whether  the  cost  of  raising  the  ship,  if  she  had  been  raised  by^  the 
plaintiff,  would  have  been  the  subject  of  a  general  arerage  or  not,  is  a 
question  which  it  is  impossible,  as  I  read  the  statement  before  us,  to 
answer  affirmatirely,  uninformed  as  we  are  of  the  state  of  things  as 
respects  ship,  freight  and  cargo,  in  which,  and  the  intention  with  which, 
the  cost  would  hare  been  incurred.    Extraordinary  expenses,  submitted 
to  by  the  master  of  a  ship,  under  the  ureent  pressure  of  a  well  founded 
fear  or  moral  certainty,  should  they  not  be  submitted  to,  of  total  loss  of 
ship,  freight,  and  cargo— (Em^rigon,  Traits  des  Assurances,  cap.  12,  s. 
89,  §  6,  fienecke  on  Marine  Insurance,  pp.  191,  192,  Baily  on  General 
Average,  p.  15)— all  of  them  being  in  equal  peril  of  perishing,  may, — 
so  far  as  such  expenses  have  served  to  avert  a  danger  threatening  the 
whole  concern^  and  have  not  been  incurred  to  repair  or  diminish  an 
already  existing  loss, — as  well  found  a  claim  for  general  average  con- 
tribution, as  the  jettison  of  goods  or  the  cutting  away  of  masts  and 
cables  (Benecke,  p.  214-15).    But  the  right  to  contribution  by  way  of 
general  average  has  no  place,  where  there  has  *not  been  a  vol-  r^c^qo 
notary  sacrifice  of  property  or  money  for  the  common  safety,  in  ^ 
a  danger  imminent  and  common  to  the  ship  and  the  property  in  her. 
The  mere  circumstance  that  an  outlay,  absolutely  indispensable  to  the 
continued  existence  of  a  ship  as  a  ship,  and  to  the  earning  of  her  stipu- 
lated freight,  may  incidentally  be  conducive  also  to  the  rescue  of  cargo 
remaining  in  the  ship,  but  not  in  danger  of  perishing  with  the  ship, 
would  not  impart  to  it  the  character  of  such  a  sacrifice.     Expenses 
incurred  by  a  shipowner  in  keeping  his  ship  with  cargo  on  board  afloat, 
or  in  restoring  her  to  a  condition  of  navigability,  if  they  be  the  neces- 
sary consequence  of  an  accomplished  misfortune  and  not  occasioned  by, 
or  the  necessary  consequence  of,  a  voluntary  bestowal  of  his  property, 
or  of  part  of  it,  for  the  common  safety,  are  incurred  for  his  own  benefit, 
to  preserve  his  property,  to  enable  him,  by  fulfilling  his  contract,  to  earn 
his  freight,  and  can  no  more  found  a  claim  for  general  average  contri- 
bution than  the  expense  of  hiring  another  ship  to  carry  the  cargo  to  its 
destination :  Casaregis  Discursus,  cxxi.,  No.  16, 17,  18,  19. 

The  distinction  between  extraordinary  expenses  incurred  to  repair  or 
diminish  a  particular  average  loss,  and  extraordinary  expenses  incurred 
for  or  occasioned  by  a  sacrifice  for  the  common  safety  at  a  time  when, 
without  them,  it  would  be  morally  impossible  to  avert  a  total  loss  of  all 
the  interests  at  risk :  as  in  the  case  put  by  Benecke  (pp.  215-16),  and 
on  his  authority  and  partly  in  his  words,  and  with  the  intention  probably 
of  adopting  and  condensing  the  qualifications  which  restrict  their  mean- 
ing, by  Mr.  Amould  (vol.  2,  p.  981,  §  840,  2d  ed.),  of  a  stranded  ship 
which,  having  ^sustained  a  particular  average  loss,  ^^  is,  in  most  r«7oo 
cases,  in  danger  of  being  lost,  unless  speedy  steps  are  taken  for  L  '  ^^ 
her  preswvaiion,"— is  neatly  precised  in  the  words  by  which  the  enact- 
ment of  article  6  of  the  French  Ordonnance  de  la  Marine,  liv.  8,  tit.  7, 
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'  Des  Avarie8*(a)  is  rectified  and  made  conformable  to  principle  in  the 
corresponding  article  400  of  the  Code  de  Commerce,  tit  11,  ^Dea  Ava- 
ries.'  In  the  former  "  the  cost  of  floating  a  ship,"  in  the  latter  ^^  the 
cost  of  floating  a  ship  stranded  with  the  intention  of  averting  a  total 
loss,"  is  declared  to  be  general  arerage. 

The  case  before  us,  though  combining  a  particular  arerage  loss  to  ship, 
with  probably  a  particular  average  loss  to  cargo,  does  not,  unless  we  im- 
port into  it  intentions  on  the  part  of  the  shipowner  which  appear  not  to 
have  influenced  him,  and  danger  to  the  cargo  which  does  not  appear  to 
have  been  apprehended,  differ  in  the  principle  of  its  decision  from  the 
case  cited  in  the  insurance  books  from  the  Digest  of  the  freighted  ship, 
which  having  sustained  a  heavy  average  loss  on  her  voyage  to  Ostia  was 
compelled  to  put  into  Hippo,  and  there  incur  expenses  which  were  neces- 
sary for  her  own  safety  to  enable  her  to  reach  her  destination  and  de- 
liver her  cargo  in  good  condition.  It  was  ureed  in  that  case  that  the 
owners  of  the  cargo  ought  to  contribute  to  make  good  the  damage  which 
the  ship  had  sustained,  but  the  decision  was  against  the  shipowner,  **  be- 
cause the  expenses  had  been  incurred  rather  for  the  benefit  of  the  ship 
than  the  preservation  of  the  cargo."  Hie  enim  sumptus  instruendse  magis 
navis,  quam  conservandarum  mercium  gratia  faotus  est.  Digest,  lib.  14, 
tit.  2 ;  de  Lege  Rhod.  de  jactu,  1,  6.  The  shipowner  must  raise  his  ship 
*7341  ^^  *^^^^  another,  or  lose  his  freight.  It  is  his  affair,  and  his 
^  only.  The  charges  in  such  a  misfortune  of  unloading,  housing, 
insuring  against  fire,  ana  reloading  the  cargo,  fall  in  like  manner  upon 
the  owner  of  it.     (Benecke,  191  to  194.) 

Were  it  otherwise,  every  mishap  of  this  kind  in  port  would  be  con- 
verted into  a  general  average.  The  shipper  who  has  a  right  under  his 
contract  to  have  a  sea  borne  carriage  provided  for  the  conveyance  of  his 
goods  from  the  place  of  their  shipment  to  the  place  of  their  destination, 
would,  in  addition  to  the  agreed  freight,  have  to  bear  part  of  the  expense 
to  which  by  the  very  nature  of  the  service  and  of  the  instrument  by 
which  it  is  rendered,  the  shipowner  is  engaged ;  and  as  goods  contribute 
to  a  general  average,  not  according  to  their  weight,  but  according  to 
their  value — a  provision  perfectly  just  when  all  are  in  equal  danger  of 
total  loss  (Benecke  198),  merchandise  of  bulk  and  weight  so  smafi  as  to 
offer  no  impediment  to  the  raising  of  a  ship,  or  none  that  would  not  yield 
to  a  small  increase  of  mechanical  power,  might  be  burthened  with  a 

Principal  share  of  the  cost  of  raising  her,  although,  regard  being  had  to 
er  age,  class,  previous  condition,  and  present  employment,  it  would  be 
madness,  on  the  part  of  her  owner,  not  to  incur  the  expense  of  raising 
her  so  as  to  enable  her  to  arrive  at  her  destination,  earn  her  freight,  and 
be  afterwards  useful  as  a  ship. 

In  the  case  before  us,  the  ship,  having  escaped  the  dangers  which  ne- 
cessitated the  sacrifice  of  part  of  her  apparel  at  sea,  and  while  moored 
in  safety  to  the  pier  at  Falmouth,  was  assailed  by  a  hurricane,  daring 
the  raging  of  which  she  foundered.  The  damage  caused  by  this  disaster 
*7351  ^  ^^^P  ^"^  cargo  was  a  particular  average  to  *each,  to  be  borne 
^  separately  by  tne  several  owners  of  each.  No  case  for  contribu- 
tion between  them  could  arise,  unless  some  new  sacrifice  waa  made  to 
obviate  and  avert  what  but  for  such  sacrifice  would  be  the  great  proba- 
bility of  further  disaster  to  ship  and  cargo,  involving  the  total  loss  of 
both  of  them. 

(a)  Sm  VaUn,  torn.  2,  p.  460. 
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Whether  the  cargo  was  irreparabi j  damaged  bj  its  Bubmersion,  or  not 
damaged  at  all — damaged  only  to  the  extent  of  the  cost  of  raising  it  alone, 
or  of  the  cost  above  the  ralae  of  the  ship  when  raised,  of  raising  the 
cargo  with  and  in  the  ship, — ^in  danger  of  absolute  total  loss,  or  certain 
to  be  recovered  in  the  early  and  necessary  operation  of  removing  the 
8(9bmerged  ship  from  the  pier  side, — is  not  stated,  nor  to  what  extent 
the  freight  to  be  earned  by  the  shipowner  was  imperilled  by  the  loss, 
should  it  prove  one,  of  his  ship.  With  the  exception  of  the  fact  that 
the  ship  had  gone  down  during  the  sway  of  exceptionally  violent  winds 
over  waters  usually  tranquil, — in  itself  a  strong  prim&  facie  objection  to 
a  claim  for  general  average  contribution, — we  are  informed  of  no  cir^ 
oumstance  which  might  lead  us  to  the  conclusion  that  such  motives  for  in- 
curring the  expense  of  raising  the  ship  could  have  existed,  as  might  con- 
vert what  in  its  nature  was  a  particular  average  into  a  general  average 
outlay.  Benecke  says,  in  the  context  (p.  216)  of  the  passage  interwoven 
by  Mr.  Amould  wiw  his  statement  of  the  law  on  this  point,  that  if  the 
charges  of  floating  a  ship  exceed  the  value  which  is  saved  by  it  to  the 
shipowner,  and  the  measure  be  deliberately  adopted  to  avoid  the  losses 
and  expenses  to  which  stranded  goods  are  frequently  exposed,  the  sur- 
plus of  the  charges  of  floating  the  ship  above  the  value  saved  to  the 
shipowner  ought  to  be  borne  by  the  cargo,  but  that  "  the  charge  of  float- 
ing *can  in  no  case  be  the  subject  of  general  average."  The  r^noa 
latter  part  of  the  passage  is  more  roundly  worded  than,  on  refer-  I- 
ence  to  other  passages  already  cited  from  his  Chapter  on  Average,  it 
seems  probable  that  he  could  have  intended.  I  read  it  as  the  expression 
of  a  general  rule,  subject  to  the  exceptions  which  he  had  before  indi- 
cated. The  rule  applies  to  the  facts  before  us,  and  there  is  nothing  in 
them  which  could  in  my  judgment  have  brought  the  cost  of  raising  the 
ship  in  question  within  any  admissible  exception  to  it. 

The  statement,  on  which  we  are  asked  to  answer  the  second  question  put 
to  us,  presents  in  truth  (though  the  disaster  occurred  in  a  place  protected 
from  all  but  extraordinary  sea  risks,  and  where  appliances  for  ship's 
rescue  may  be  supposed  to  have  been  abundant),  a  case  of  shipwreck, 
in  the  event  of  which  according  to  Casaregis  Discursus,  xlvi.  Nos.  60>1, 
the  highest  authority  on  such  questions,  and  according  to  other  authori- 
ties whom  he  cites  (Van  Leewen  et  De  Yisq  ad  tractatulum  Quintini 
Weytsen  de  Avariis,  par  45), (a)  his  and  their  opinions  having  been 
adopted  by  later  writers  of  nearly  equal  weight, — there  is  no  room  for 
general  average  contribution.  If  we  were  to  come  to  a  difierent  con- 
clusion, our  judgment  might  be  cited  in  support  of  the  position,  that  the 
cost  of  raising  a  ship  submerged  in  port  with  cargo  of  whatever  kind  on 
board,  is  ahvayB  to  be  made  good  to  the  shipowner  by  a  general  aveiage, 
no  matter  how  certain  the  rescue  of  the  cargo  by  other  means  ^may  be, 
how  little  damage  it  or  the  ship  will  sustain  from  a  short  delay,  and  as 
respects  the  ship's  freight  how  practicable  and  inexpensive  to  hire  another 
ship  in  which  to  carry  the  cargo  to  its  destination, — that  the  mere  fact, 
*in  fine,  that  the  property  saved  benefits  by  an  act  out  of  the  or-  r«>7o*7 
dinary  course  of  a  ship's  service,  is  alone  sufficient  to  justify  the  *- 
allowance  in  general  average  of  the  loss  caused  by  the  act  or  by  the  ex- 
pense attending  it:  Baily  on  Qeneral  Average,  p.  10. 

Nor  does  the  theory  on  which  such  a  contention  must  rest  better 
recommend  itself  as  the  story  of  the  disaster  proceeds.     The  ship  was 

(a)  CMaregte,  toL  Z,  p.  17,  2d  ed. 
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raised  with  the  carso  in  her,  not  by  the  shipowner  or  the  master  aeting 
for  the  common  sa^ty  of  the  ship  and  carffo,  but  by  persons  officiously 
rescuing,  as  salvors,  and  possessing  themselves  of  the  rescned  property 
in  the  hope  of  reward  from  those  whom  it  might  eventually  concern. 
The  expenses  incurred  by  them  were  surely  not  general  average,  appor- 
tionable  between  ship,  freight  and  cargo,  of  none  of  which  had  a  sacri- 
fice been  made  in  time  of  danger  for  the  common  safety,  and  surely 
were  the  subject  of  distinct  and  separate  claims,  secured  by  separate 
liens  on  the  ship  and  on  the  carso  respectively.  If  the  master  in  dis* 
charse  of  his  dutv  to  keep  the  snip  and  cargo  waterbome  had  raised 
the  snip,  he  would  have  been  entitled  to  no  reward  for  doing  so,  and 
could  have  charged  the  cargo  for  no  portion  of  the  expense  of  which  it 
was  not  the  special  and  particular  cause.  The  ship  and  cargo  having 
been  raised  by  strangers,  they  would  be  entitled  to  a  reward,  and  would 
have  a  lien  for  it  on  each  of  the  subjects  saved,  redeemable  by  a  pay- 
ment to  be  assessed  on  a  fair  consideration  of  the  skill,  money,  time, 
and  labour  expended  upon,  and  of  the  value  of,  each  of  these  subjects. 
The  ingredients  of  a  salvage  service,  not  contracted  for  or  rendered  in 
time  of  danger,  are  not  the  same  as  of  a  general  average  act.  The 
*7S81  ^^'^^^  cannot,  after  the  ^service  done,  be  converted  into  the 
-'  latter  by  agi^eement  between  the  salvors  and  the  owners  of  one 
of  the  subjects  saved,  nor  are  the  charges  which  attach  to  the  subjects 
saved  apportionable  between  them  on  the  principle  of  a  general  average. 
If  I  could  feel  sure,  after  reading  the  judgment  of  my  brother  Black- 
bom,  that  this  view  of  the  second  question  as  respects  the  point  of 
general  average  for  raising  the  ship  was  correct,  and  that  we  are  not 
ound  to  assume  a  general  average  intention,  if  such  intention  might, 
though  we  are  not  informed  of  it,  have  existed,  it  would  be  unnecessary 
to  consider,  whether  supposing  the  cost  of  raising  the  ship  were  the 
subject  of  a  general  average  contribution,  the  share  of  it  chargeable  to 
the  cargo  ought  to  be  taken  into  account,  as  an  item  of  deduction  in 
determining  whether  a  constructive  loss  had  taken  place.  In  my  opinion, 
however,  it  would  not  be  a  proper  item  of  deduction. 

The  subject  of  insurance  had  sustained  a  particular  average  loss  by 
perils  of  the  sea,  the  measure  of  which  loss  as  between  the  assured  on 
ship  and  his  insurers  was  the  cost  falthoueh  the  cargo  may  have  inci- 
dentally  benefited  by  it — ^Watson  v.  The  Marine  Insurance  Company,  7 
Johns.  U.  S.  Rep.  57),  of  raising  the  shin  and  of  repairing  the  ship's 
damage  which  the  accident  had  occasioned.  That  loss,  whether  partial 
only  or  constructively  total,  fell  at  once  upon  the  underwriters  on  ship. 
In  the  latter  case  nothing  that  occurred  afterwards  (the  ship  beine  in 
fact  unworthy  of  the  cost  of  raising  and  repairing  her,  ana  abandon* 
ment  beine  duly  made),  could,  as  respects  them,  alter  its  character  or 
vary  their  liability  for  it. 

*7Sd1  ^Supposing,  however,  that  the  intention  with  which  the  outlay, 
-'  necessitated  by  the  submersion  of  the  ship,  was  incurred,  could 
transform  what  was  a  particular  average  loss  into  a  general  average  Ices 
from  its  inception,  or  that  we  were  at  liberty,  regardlessof  what  had  already 
happened  (tne  ship  and  cargo  as  they  lay  submerged  being  in  imminent 
danger  of  destruction),  to  consider  the  resolution  to  raise  the  ship  as 
the  starting  point,  and  the  outlay  required  for  that  purpose  as  a  saeri- 
fiee  by  the  shipowner  for  the  common  safety,  in  determining  whether  as 
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between  the  assured  on  ship,  not  being  also  owner  of  the  cargo,  and  his 
inenrers,  a  loss  constructiTel;  total  had  taken  place,  the  liability  of  the 
cargo  to  contribnte  to  the  general  average  would  not  be  an  allowable 
item  in  diminution  of  the  estimate  of  expenses,  on  the  amount  of  which 
the  question  of  partial  only  or  of  constructively  total  loss  would  de» 

{end.  The  assured,  having  sustained  a  loss  of  the  subject  of  insurance 
y  the  perils  insured  against,  had  a  right  to  look  for  his  indemnity  from 
the  person  who  had  engaged  to  indemnify  him,  without  troubling  him- 
self with  any  remedies  over  against  third  parties.  He  was  not  bound 
on  the  occurrence  of  a  misfortune  involving  a  loss  of  the  subject  insured, 
so  probably  total  as  this  must  have  been  considered  by  Mr.  Amos,  and 
appears  Yrom  the  statement  before  us  to  have  been,  to  expend  his  money 
on  the  chance  of  being  reimbursed  a  part  of  it  by  a  satisfactory  adjust* 
ment  of  general  average  at  Bio  de  Janeiro,  should  the  cargo  be  safely 
delivered  there  out  of  the  crippled  ship.  He  had  paid  his  premium  for 
the  option  under  such  circumstances  of  oalling  upon  his  insurers  to  bear 
that  risk, — of  disentansling  his  own  capital  from  the  disaster,  and  of 
sarrenderine  to  them  *(they  paying  him  as  for  a  total  loss)  his  r^wAQ 
ship,  and  alT  the  rights  and  liabilities  attaching  to  the  ownership  ^ 
of  it.  This  seems  to  me  clear  on  principle  and  on  authority :  Pothier, 
Traits  du  Contrat  d' Assurance,  chap.  1,  No.  52,  Sm^rigon,  Traits  dea 
Assurances,  c.  12,  s.  44,  Marshall  on  Insurance,  6th  ed.,  p.  435,  2  Phil* 
lips  on  Insurance,  pp.  127, 128,  2d  ed.  It  has  been  so  decided  repeat- 
edly by  Judges  of  the  highest  eminence,  and  among  them  bv  Kent  and 
Story  in  the  Courts  of  the  United  States :  Maggrath  v.  Church,  1  Caines, 
N.  X.  Bep.  196 ;  Vandenheuvel  v.  The  Unit^  Insurance  Company,  1 
Johns.  U.  S.  Rep.  406,  412 ;  Watson  v.  The  Marine  Insurance  Com- 
pany, 7  Johns.  U.  S.  Rep.  57 ;  Jumel  v.  The  Marine  Insurance  Com- 
pany, 7  Id.  412,  and  i^otter  v.  Providence  Washington  Insurance 
Company,  4  Mas.  R.  298.  There  would  be  no  really  useful  indemnity 
for  the  assured  were  it  otherwise.  If  a  total  loss  of  the  subject  of 
insurance  has  actually  taken  place,  its  insurers  must  pay  its  real  or 
agreed  value ;  if  a  total  loss  of  the  subject  of  insurance  has  construct- 
ively taken  place,  they  must  pay  its  real  or  agreed  value,  and  make  the 
most  of  the  salvage  ceded  to  Uiem,  and  of  the  rights  against  third  parties 
which  attach  to  it. 

Apart  from  the  question  of  eeneral  average,  I  cannot  think  that  any 
share  of  the  cost  of  raising  ue  ship  which  the  Messrs.  Broad  or  the 
plaintiff,  after  the  adoption  by  him  of  their  act,  might  consider  charge* 
able  to  the  cargo  raised  in  die  ship,  would  be  an  admissible  item  of 
deduction  in  considering  whether  a  constructive  total  loss  of  ship  had 
taken  place.  Between  uie  owners  *of  the  ship  and  their  insurers,  r^nri 
the  fact  that  the  ship  and  the  cargo  might  together  be  worth  the  ^ 
cost  of  raising  them  and  of  repairing  the  ship,  could  not,  in  my  judg- 
ment, operate  to  make  the  loss  on  ship  less  than  total,  if  the  ship  sepa- 
rately was  not  worth  the  cost  of  raising  and  repairinff  her. 

The  engagement  of  the  underwriter  is,  that  the  thing  which  he  in- 
sures shall,  with  reasonable  repairs  and  expenses  for  which  he  under- 
takes, should  they  be  rendered  necessary  by  the  perils  insured  against, 
reach  its  destination  capable  of  beine  used  as  the  thing  which  it  was 
when  die  risk  commenced,  or  that  ne  will  bear  the  loss  of  it.  His 
contract  is  to  indemnify  the  assured  against  the  loss  of  the  subject  of 
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insorance,  or  the  damage  irhich  it  shall  sustain  by  the  perils  insured 
affainst ;  his  liabili^  does  not  extend  to,  and  is  not  limited  by  the  loss 
Which  the  assured  shall  sustain  in  conseqaence  of  his  being  the  owner 
of  the  subject  of  insurance :  Reimer  v.  Ringrose,  6  Exch.  268,  Baily, 
Perils  of  the  Sea,  pp.  88-4.  I  see  nothing  in  the  case  of  Moss  t. 
Smith,  9  C.  B.  94  (E.  C.  L.  R.  vol.  67),  inconsistent  with  this  view,  but 
much  by  implication  in  support  bf  it.  A  loss  of  freight  was  there 
claimed  from  an  underwriter  on  freight,  because  the  ship  had  sustained 
damage,  the  repair  of  which,  though  it  would  have  cost  very  much  less 
than  the  value  of  the  ship  when  repaired,  would  have  cost  more  than 
the  freight  she  was  in  course  of  earning;  to  which  it  was  properly 
answered  that  the  loss  contended  for  was  a  loss  of  freight  as  incident  to 
the  ship,  and  that  the  ship  being  practically  repairable  its  incident  the 
freight  could  not  be  lost.     It  has  none  but  a  remote  and  distinguishable 

*7421  "^^'^^^E  ^^  ^  ^^^^  ^^  which  the  ship  itself  by  *the  perils  insured 
•^  against,  had  become  unworthy  of  the  cost  of  raising  and  repair- 
ing her.  Apply  what  Maule,  J.,  and  Lord  Truro  said  to  ship  and  cargo 
instead  of  ship  and  freight,  and  Moss  v.  Smith  will  be  found  to  fail  at 
every  point  as  an  authority  governing  this  case.  No  doubt,  as  Lord 
Mansfield  said  in  Hamilton  v.  Mendes,  2  Burr.  1198, 1210,  ^^  it  is  repug- 
nant, upon  a  contract  of  indemnitjfj  to  recover  as  for  a  Mai  loss  when 
the  final  event  has  decided  that  the  damnifioation  in  truth  is,  an  averag$ 
or  perhaps  no  loss  at  all,"  but  Lord  Mansfield  was  there  dealing  with 
the  case  of  a  sinele  subject,  a  ship  recaptured  and  safe  before  action 
brought ;  his  woras  are  not  applicable  to  the  case  of  two  distinct  sub- 
jects, the  property  of  diflferent  owners  damaged  by  the  same  disaster, 
as  to  one  of  which  the  question  is,  whether,  not  being  at  the  time  of  its 
abandonment,  or  ever  after,  reasonably  worth  the  cost  of  raising  and 
repairing  it,  it  was  then  constructively  a  total  loss. 

On  the  third  question  whether  the  notice  of  abandonment  was  given 
too  late,  my  opinion  under  all  the  circumstances  of  this  case  is,  that  the 
abandonment,  on  the  9th  December,  the  date  of  the  notice  given  by 
Messrs.  Davis  &  Co.  to  the  defendant,  was  in  time.  It  is  enough  if 
notice  of  abandonment  be  given  within  a  reasonable  delay,  and  reason- 
able or  not  is  a  question  for  a  jury,  and  upon  this  case,  for  us :  Ander- 
son V.  The  Royal  Exchange  AjBsurance  JCompauy,  7  East  88,  and  Kelly 
V.  Walton,  2  Camp.  155. 

My  judgment,  therefore,  upon  the  whole  matter  would  be  for  the 
plaintiff ;  but  as  it  does  not  agree  with  that  of  my  brother  Blackborn,  I 
withdraw  it,  and  judgment  will  be  entered  for  the  defendant. 
*74^1  '^'Blackburn,  J. — It  appears  from  the  statement  in  the  case 
-I  that  the  ship  Chebuoto  was  insured  in  a  valued  policy  in  the  ordi- 
nary form  for  15001. 

She  sailed  with  a  general  cargo  on  board,  and  on  her  voyage  sustained 
damage  such  as  to  require  repairs.  Part  of  the  damage  thus  incurred 
was  the  subject  of  general  average.  The  ship  put  into  Falmouth  for 
repairs,  and  was  moored  with  part  of  her  cargo  on  board,  the  residue 
being  on  shore,  and  the  repairs  were  commenced  but  not  completed. 
When  in  this  state  she  was,  on  the  2d  December,  sunk  by  a  peril  of  tbe 
sea,  and  lay  submerged  with  the  portion  of  the  cargo  on  board.  Whilst 
she  lay  so  submerged  the  agent  of  the  assured,  Mr.  Amos,  came  to  tbe 
conclusion  that  to  raise  and  repair  the  ship  would  cost  more  than  she 
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Wfts  worth.  The  ship's  agents,  Meaars.  Broad  k  Sons,  were  of  a  different 
opinion,  and,  acting  on  their  own  responsibility,  and  not  as  agents  of  the 
aasored,  they  did  in  fact  raise  the  ship  with  the  portion  of  cargo  on 
board.  On  the  9th  December,  after  Broad  &  Sons  had  commenced 
raising  the  ship,  but  before  that  operation  was  completed,  the  assured 
gave  notice  of  abandonment. 

The  plaintiff  claimed  as  for  a  total  loss :  the  underwriters  paid  money 
into  Court  as  for  a  partial  loss,  and  it  appears  to  have  been  agreed 
between  the  parties  that  the  payment  was  sufficient  unless  the  loss  was 
total.  It  appears  also  to  have  been  agreed  between  them  that,  if  the 
fact  that  there  would  be  a  claim  for  contribution  against  the  cargo  on 
board  the  submerged  Tcssel,  which  cargo  would  be  raised  by  the  same 
operation  as  raised  the  hull  and  which  would  be  saved  along  with  the 
hull,  was  to  be  taken  into  account,  there  was  no  total  loss.  And  it 
seems  also  to  have  been  agreed  between  the  ^parties,  that,  if  the  ^^^744 
fact  that  that  part  of  the  sea  damage  which  necessitated  the  re-  ^ 
pairs  and  was  the  subject  of  general  average  was  to  be  taken  into  ac- 
count, there  was  no  total  loss.  But  it  seems  to  have  been  oontended  by 
the  underwriters  that,  even  if  both  these  facts  were  to  be  discarded  as 
immaterial,  the  circumstances  were  not  such  as  to  constitute  what  is 
called  a  constructive  total  loss. 

The  arrangement  made  at  the  trial  appears  to  have  been  that  the 
opinion  of  the  jury  should  be  taken  on  this  disputed  question  of  fact, 
and  that  subject  to  their  finding  the  case  should  be  reserved  for  the 
Court.  The  case  is  by  no  means  clearly  stated,  but  I  think  that  what  I 
have  above  expressed  is  the  effect  of  the  statement  that  the  learned 
Judge  left  to  die  jury  the  question  whether  there  was  a  constructive 
total  loss  at  the  time  when  the  vessel  was  submerged  and  the  assured's 
agent  determined  not  to  raise  her,  or  after  she  was  raised ;  and  the  jury 
found  both  these  questions  in  favour  of  the  plaintiff:  but  ^^in  putting 
these  questions  to  the  jury  no  account  was  taken  of  any  liability  on  the 
part  of  the  cargo  or  freight  to  contribute  in  general  average  towards  the 
expenses  of  rainng  the  vessel,  or  towards  the  general  average  loss  at 
sea ;  and  it  is  to  be  taken  as  a  fact  that,  if  such  liability  for  either  loss 
ought  to  have  been  taken  into  calculation,  and  the  estimate  of  the  cost 
of  raising  and  repairing  ought  to  have  been  reduced  by  the  amount  of 
general  average  to  be  so  constituted,  then  that  there  was  not  a  construc- 
tive total  loss." 

Some  questions  are  raised  as  to  the  effect  of  the  lateness  of  the  notice 
.of  abandonment,  on  which  I  think  it  unnecessary  to  eive  any  decision, 
as  I  come  *to  the  conclusion  that  on  this  statement  there  never  ri^^A^ 
was  such  a  stato  of  things  as  could  amount  to  a  total  loss,  ■- 
whatever  notice  of  abandonment  was  given.  In  coming  to  this  conclu- 
sion I  do  not  regard  the  general  average  incurred  at  sea,  but  proceed 
entirely  on  the  ground  that,  as  I  understand  the  statement  in  the  case, 
^e  cost  of  raising  the  submerged  ship  and  cargo,  though  it  would  have 
been  excessive  having  regard  to  the  value  of  the  unrepaired  ship  alone, 
was  reasonable  having  regard  to  the  value  of  the  ship  and  cargo  and 
freight,  which  were  jointly  saved  by  this  expenditure  from  a  common 
jeopardy. 

The  case  contains  a  statement  of  the  value  of  the  submerged  cargo 
which  in  fact  was  raised  by  the  same  operation  as  raised  the  hull,  but  as 
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it  states  neither  the  yalue  of  the  hull  itself  nor  the  oost  of  raisins  it^ 
this  statement  is  valueless ;  but  I  will  suppose  a  state  of  figures  to  wus* 
trate  what  I  understand  to  be  meant  by  the  statement  in  the  case.  Let 
us  suppose  the  expense  of  raising  the  ship  with  the  portion  of  her  cargo 
on  board  to  have  been  600/.,  that  the  further  repairs  necessary  woiud 
be  7002.,  that  the  value  of  the  ship  when  repaired  would  be  1200L,  and 
that  the  value  of  the  portion  of  the  cargo  raised  and  saved  along  with 
the  ship  is  15002.  I  leave  out  the  freight,  which  would  only  complicate 
the  statement  without  altering  the  principle.  Now,  inasmuch  as  the 
value  of  the  portion  of  cargo  saved  is,  on  these  figures,  three  times 
the  value  of  the  unrepaired  hull,  and  the  two  were  saved  by  the  ezpm* 
diture  of  the  6002.,  if  that  6002.  is  to  be  charged  as  general  average 
against  the  ship  and  the  portion  of  cargo  saved,  1602.  would  be  charse- 
able  to  the  ship  and  4602.  against  the  portion  of  cargo  saved  by 
*7461  ^^  ^expenditure.  It  is  plain  that  on  this  state  of  figures,  if 
-'  the  fact  that  cargo  was  on  board  is  disregarded,  there  was  a  total 
loss,  for  in  that  view  a  ship  worth  12002.  would  cost  6002.  to  raise  her, 
and  7002.  to  repair  her,  together  18002.,  which  is  more  than  she  is 
worth ;  but  if  the  fact  that  cargo  is  there,  which  would  be  saved  and 
contribute  to  the  expense  of  raising,  is  taken  into  account,  there  is  no 
total  loss ;  for  it  would  then  stand  that  a  ship  worth  12002.,  and  a  cargo 
worth  15002.,  together  27002.,  would  be  saved  by  the  expenditure 
of  18002.,  of  which  4502.  would  be  separately  chai^eable  to  the  cargo, 
and  8502.  separately  chargeable  to  the  ship. 

Whether  therefore  the  ship  and  cargo  were  considered  together  or 
separately,  they  would  be  well  worth  the  expenditure  required  to  reseoe 
them  from  loss.  It  is  on  construing  the  statement  in  the  case  as  sub- 
mitting one  similar  in  principle  to  that  which  would  arise  on  the  figures 
here  given  that  I  come  to  the  conclusion  that  the  defendant  is  entitled 
to  judgment,  and  after  having  carefully  considered  my  brother  Shoe's 
reasons  for  the  opposite  opinion  I  still  think  so  for  the  following  reasons. 

It  is  first  necessary  to  consider  whether,  if  the  shipowner  had  in  this 
case  raised  the  ship  and  cargo  as  Messrs.  Broad  &  Sons  did,  they  would 
have  been  entitled  to  charge  that  expense  as  general  average  against 
the  portion  of  the  cargo  raised  by  its  expenditure  as  well  as  against  die 
hull. 

In  order  to  give  rise  to  a  charge  as  general  average,  it  is  essential 
that  there  should  be  a  voluntary  sacrifice  to  preserve  more  subjects  than 
one  exposed  to  a  common  jeopardy,  but  an  extraordinary  expenditure 
*7471  ^°^"*^  ^^^  ^^^  purpose  is  as  much  a  sacrifice  as  if,  instead  of 
-I  *money  being  expended  for  the  purpose,  money's  worth  were 
thrown  away.  It  is  immaterial  whether  the  shipowner  sacrifices  a  cable 
or  an  anchor  to  set  the  ship  off  a  shoal,  or  pays  the  worth  of  it  to  hire 
those  extra  services  which  get  her  off*  It  is  quite  true  that  so  long  aa 
the  expenditure  by  the  shipowner  is  merely*  such  as  he  would  incur  in 
the  fulfilment  of  his  ordinary  duty  as  shipowner,  it  cannot  be  general 
average ;  but  the  expenditure  in  raising  a  submerged  vessel  with  cargo 
on  board  is  extraordinary  expenditure,  and  if  incurred  to  save  the  carm 
as  well  as  the  ship  (which  primi  facie  is  the  object  of  such  an  expendi- 
ture) is  chargeable  against  all  the  subjects  in  jeopardy  saved  by  this 
expenditure. 

in  the  second  edition  of  Arnould  on  Insurance,  vol.  2,  pp.  981-2|  s. 
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840,  it  18  fuidj  "  A  stranded  vessel  is,  in  most  cases,  in  danger  of  being 
lost,  unless  speedy  steps  are  taken  for  her  preservation,  either  by  unload- 
ing the  cargo  to  lighten  her,  or  by  endeavouring  to  float  her  by  means 
of  imoys,  J^.,  with  the  cargo  in  her.  The  remuneration  which  the  ship- 
owner is  obliged  to  pay  for  the  services  thus  rendered,  irives  a  claim  to 
Eneral  average  contribution,  provided  such  services  snail  appear  to 
ve  been  incurred  for  the  joint  benefit  of  ship  and  cargo,  which  will  be 
the  case  if  ship  and  cargo  are  both  exposed  to  a  common  danger,  and 
both  saved  from  it  bv  the  exertions  employed  for  their  rescue.  This 
I  apprehend  is  a  perfectly  accurate  statement  of  the  law. 

In  the  present  case  the  greater  part  of  the  cargo  was  on  shore  and 
safe  before  the  ship  was  submerged,  but  the  extraordinary  expenditure 
necessary  to  save  the  ship  and  the  portion  of  the  cargo  on  board  would 
have  *been  chargeable  as  general  averaee  as  against  them,  though  r*Y4ft 
not  against  the  part  that  was  safe,  bee  Moran  v.  Jones,  7  £.  '- 
k  B.  528  (E.  C.  L.  R.  vol.  90). 

I  do  not  mean  to  sav  that  in  every  case  where  a  ship  with  cargo  on 
board  is  submerged,  and  the  two  are  in  fact  raised  together  by  one  ope- 
ration, the  expenditure  incurred  must  necessarily  be  for  the  common 
preservation  of  both.  I  think  it  is  in  every  case  a  question  of  fact 
whether  it  was  so;  and  if  the  carso  could  be  easily  and  cheaply  taken 
out  of  the  diip  and  saved  by  itself  it  would  not  be  proper  to  charge  it 
with  any  portion  of  the  joint  operation  which  in  that  case  would  not  be 
incurred  for  the  preservation  of  the  cargo.  But  it  must  be  rather  an 
exceptional  case  in  which,  where  a  vessel  lies  under  twenty  feet  of  water 
at  low  tide,  the  cargo  can  be  easily,  or  indeed  at  all,  taken  out  of  her 
hold  without  either  raising  the  ship  with  the  cargo,  or  destroying  the 
hull  for  the  purpose  of  getting  the  cargo  out  If  the  contention  of  the 
assured  at  the  trial  had  been  that  such  an  exceptional  course  was  in  this 
case  practicable,  and  the  propet  one,  the  question  would  have  been  left 
to  the  jury  or  the  facts  agreed  upon,  so  that  we  might  draw  the  proper 
infwence  of  fact  from  them.  Instead  of  doing  so  the  only  fact  bearing 
on  this  question  stated  is  that  Messrs.  Broad  &  Sons  did  in  fact  raise 
the  ship  with  the  cargo  on  board.  As  they  could  have  no  interest 
except  to  save  the  imperilled  subjects  in  the  proper  way,  so  that  thev 
might  be  entitled  to  charge  their  outlay  against  them  as  salvage,  I  think 
the  inference  to  be  drawn  from  this  fact  is  that  the  mode  adopted  was 
the  proper  one,  and  *I  should,  if  necessary,  draw  that  inference.  r4i>749 
But  from  the  way  the  case  is  stated,  it  appears  to  have  been  ^ 
agreed  between  the  parties  that  the  expense  of  raising  the  ship  and 
cargo  was  in  fact  general  average,  and  as  such  chargeable  in  fact  on  the 
cargo,  if  in  law  it  could  be  so. 

1  shall  now  proceed  to  consider  the  question  whether  the  circumstance 
that  the  expense  of  raising  the  ship  and  cargo  would  be  partly  borne  by 
the  cargo,  ought  to  have  been  taken  into  consideration  in  determining 
whether  there  was  what  is  commonly  called  a  constructive  total  loss. 

A  contract  of  marine  insurance  is  a  contract  to  indemnify  against 
loas  by  certain  perils,  and  if  the  subject-matter  of  the  insurance  is  totally 
lost  in  consequence  of  those  perils,  the  assured  is  entitled  to  recover  as 
for  a  total  loss ;  if  it  is  only  partially  lost,  the  assured  is  only  entitled 
to  recover  for  a  partial  loss. 

It  frequently  happens,  that  by  the  perils  insured  against  the  subject* 


740  KEMP  V.  HALLIDAT.    [Ex.  Ch.  E.  V.  1868.] 

matter  of  the  insuranoe  is  so  far  damaged  that  it  cannot  be  preserred 
without  outlay  on  repairs  or  otherwise,  but  may  be  preservea  hy  sneh 
outlay ;  or  that  it  is  by  perils  insured  against  taken  out  of  the  possession 
of  the  assured,  but  that  they  can  recover  the  possession  by  exertions 
and  expenditure ;  or  it  may  be  as  in  the  present  case,  that  both  facts 
exist,  the  subject-matter  is  taken  out  of  the  possession  of  the  assured, 
and  sunk  in  a  damaged  state,  but  can  by  expenditure  be  raised,  and 
then  by  further  expenditure  be  repaired.  In  all  such  cases  the  assured 
may,  if  he  pleases,  elect  to  incur  the  expenditure  and  save  the  subject- 
matter,  and  in  that  case  it  will  be  a  partial  loss  only ;  or  he  may  offer 
^7501  ^^  Abandon  the  whole  *to  the  underwriters,  and,  if  they  accept 
-^  the  abandonment,  it  will  be  a  total  loss,  the  underwriters  being 
subrogated  for  the  assured,  and  entitled  to  all  salvage  and  every  other 
right  of  the  assured ;  or  lastly,  the  circumstances  may  be  such  that 
though  the  underwriters  refuse  to  accept  the  abandonment,  the  assured 
may  elect  to  treat  it  as  a  total  loss,  and  force  them  to  indemnify  him 
for  it  as  such,  in  which  case,  on  principles  of  equity  not  confined 
to  marine  insurance,  they  are  subrogated  for  him  whom  they  have 
indemnified,  and  have  all  his  rights :  Randal  v.  Gockran,  1  Vex.  98, 
Yates  V.  Whyte,  4  Bing.  N.  C.  272,  288  (E.  C.  L.  R.  vol.  88). 

If  it  were  possible  to  work  out  the  insurance  so  as  to  make  it  in  prac- 
tice a  perfect  indemnity,  it  would  be  the  same  thing  in  the  pecuniary 
result  whether  the  assured  repaired  or  abandoned  the  subject-matter, 
but  it  is  not  possible  so  to  work  it  out,  and  in  general  it  is  for  the  benefit 
of  the  assured  to  treat  a  loss  as  total,  and  this  is  peculiarly  the  case 
where  the  policy  is  a  valued  one. 

It  therefore  becomes  a  very  important  subject  of  inquiry  under  what 
circumstances  the  assured  has  a  riffht,  against  the  will  of  the  insurers, 
to  treat  the  loss  as  total.  Up  to  the  present  point  I  believe  there  is  do 
difference  in  the  principles  on  which  the  law  of  insurance  is  adminis- 
tered in  this  and  in  foreign  countries,  and  the  decisions  of  foreign  jurists 
are  entitled  to  great  weight :  many  of  those  authorities  cited  by  my 
brother  Shee  are  authorities  in  support  of  the  positions  I  have  laid 
down ;  I  do  not  think  it  necessary  to  examine  or  cite  them  at  length, 
as  those  principles  are  not  now  in  controversy  between  us.     But  on  the 

*7511  ^^^^  ^^  ^^^  ^^^  ^which  I  am  proceeding  to  argue  there  is  a  fun- 
-^  damental  difference  between  the  law  of  insurance  as  administered 
in  America  and  as  administered  in  England. 

In  America,  if  the  subject-matter  of  insurance  sustain  damage  to  the 
extent  beyond  fifty  Vo  the  assured  may  abandon  and  recover  as  for  a 
total  loss.  This  is  an  implied  part  of  the  American  contract,  and,  unless 
there  be  something  expressed  which  excludes  this  implication,  the  assured 
has  this  right ;  and  that  right  depends  on  the  state  of  things  when  the 
notice  of  abandonment  was  given,  and  is  not  altered  by  any  subsequent 
change  in  the  state  of  things.  But  this  is  not  the  English  law.  In  2 
Phillips  on  Insurance,  s.  1636,  8d  ed.,  it  is  said,  ^^  this  rule  of  ajkand(m- 
ment  on  aeecunt  of  hss  over  fifty  per  cent,  of  the  value  of  the  subject, 
makee  the  most  material  difference  between  the  American  and  EngUA 
jurieprudence  relative  to  total  lose  and  abandonment,  and  is  to  be  kept 
in  mind  in  examining  the  decisions  of  the  tribunals  of  the  two  countries. 
It  extends  equally  to  ship,  cargo,  and  freight.  This  rule,  and  that  rule 
in  the  United  States,  whereby  the  validity  of  the  abandonment  is  tested 
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by  the  eircnmstaDces  existing  at  the  time  of  mmking  it,  instead  of  the 
time  of  bringing  the  suit,  as  in  England,  give  a  wider  range  to  constmc- 
tiye  total  loss  and  abandonment  in  the  United  States,  and  oonsequently 
an  increased  liability  of  underwriters  for  loss  by  the  agents  who  have 
eharge  of  the  insured  subject." 

I  do  not  think  that  any  American  cases,  based  on  principles  so  diiferent 
from  ours,  are  authorities  in  an  English  case.  I  shall  therefore  with 
great  deference  to  my  brother  Shoe,  who  relies  upon  sereral  cases  in  the 
United  States,  refrain  from  examining  them  and  rely  only  on  the  Eng- 
lish decisions. 

*It  is  now  finally  settled  in  England  by  the  decision  of  the  rn^fM 
House  of  Lords  in  Irring  v.  Manning,  1  H.  L.  C.  287,  806,  L  '^^ 
^^  that  the  question  of  loss,  whether  total  or  not,  is  to  be  determined 
just  as  if  there  was  no  policy  at  all."  If  the  subject-matter  is  by  the 
underwriter's  perils  put  in  such  a  situation  that,  supposing  there  was  no 
policy,  it  would  be  totally  lost  to  its  owner,  then  as  between  the  assured 
and  the  underwriter  there  is  a  total  loss :  not  otherwise.  And  the  ques- 
tion whether  the  thing  is  lost  to  the  owner  is  to  be  treated  in  a  practical 
business-like  spirit,  and  if  the  thing  cannot  by  any  means  which  the 
owners  or  their  representative,  the  captain,  can  reasonably  use,  be  saved, 
then  it  is  totally  lost ;  but  if  by  any  reasonable  means  which  were  rea- 
sonably within  their  reach  they  might  redeem  the  subject-matter  and  do 
not  do  so,  the  total  loss  is  not  attributable  to  the  perils  which  cast  the 
subject-matter  of  insurance  into  that  position,  but  to  the  neglect  of  the 
owners  to  take  those  reasonable  means.  If  they  do  not  take  those 
means  **'  they  cannot  make  the  loss  total  by  their  own  neglect :"  Thomely 
V.  Hebson,  2  B.  ft  A.  518,  as  explained  by  Lord  Tenterden  in  Parry  v, 
Aberdein,  9  B.  ft  C.  411, 417  (E.  C.  L.  B.  vol.  17).  ''  The  duty  of  the 
master  in  case  of  damage  to  the  ship  is  to  do  all  that  can  be  done  towards 
bringing  the  adventure  to  a  successful  termination ;  to  repair  the  ship, 
if  there  be  a  reasonable  prospect  of  doing  so  at  an  expense  not  ruinous ; 
and  to  bring  home  the  cargo,  and  earn  the  freight,  if  possible :"  Benson 
V.  Chapman,  2  H.  L.  C.  696,  720.  The  underwriters  do  not  by  their 
contract  engage  to  indemnify  against  the  consequences  of  his  neglect  to 
perform  that  duty.  The  question  however  whether  it  is  possible,  must 
be  *understood  in  the  sense  in  which  it  is  explained  by  Maule,  J.,  r^nt^o 
in  Moss  V.  Smith,  9  C.  B.  94, 108  (E.  C.  L.  R.  vol.  67).  "In  L  '^^ 
matters  of  business  a  thing  is  said  to  be  impossible  when  it  is  not  prac- 
ticable ;  and  a  thing  is  impracticable  when  it  can  only  be  done  at  an 
excessive  or  unreasonable  cost.  A  man  may  be  said  to  have  lost  a  shil- 
ling, when  he  hss  dropped  it  into  deep  water ;  though  it  might  be  possi- 
ble, by  some  very  expensive  contrivance,  to  recover  it."  I  may  add,  to 
complete  the  illustration,  that  a  diamond  of  great  value  would*  not  be 
totally  lost  if  dropped  into  water  from  whence  it  would  cost  lOZ.  to 
recover  it,  though  a  shilling  in  the  same  position  would  be  totally  lost. 

When  a  ship  or  other  suoject-matter  of  insurance  is  in  such  a  situa- 
tion that  it  can  be  saved  but  only  by  an  excessive  expenditure,  the 
assured  may  undoubtedly  (at  least  if  they  give  notice  of  abandonment 
in  due  time)  treat  it  as  a  total  loss,  and  recover  for  it  as  such.  In 
Knight  V.  Faith,  16  Q.  B.  649  (E.  C.  L.  B.  vol.  69),  Lord  Campbell 
expressed  a  strong  opinion  that  it  was  essential  that  there  should  bo 
such  a  notice,  and  that  the  owner  of  the  shilling  at  the  bottom  of  th^ 
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veil  could  not,  withoat  what  woald  in  his  cue  be  an  idle  ceremony, 
recover  as  for  a  total  loss.  If  it  were  necessarr  for  the  decision  of  this 
cose  to  determine  that  point,  my  doubt  would  be  whether  I  was  not 
bound  in  this  Court  to  follow  that  as  the  latest  decision,  and  to  reserve 
for  a  Court  of  error  the  question  whether  he  was  right  in  that  opinion : 
but  it  is  unnecessary  to  come  to  any  determination  on  this  point,  for  all 
the  English  authorities  agree  that  unless  the  circumstances  are  such  as 
•7^1  ^  make  the  loss  total  ^within  the  principle,  expounded  by  Manle, 

'^J  J.,  in  Moss  V.  Smith,  9  C.  B.  94, 108  (E.  C.  L.  R.  vol.  67),  no 
notice  of  abandonment  can  make  it  so ;  and  also  that  even  if  the  ciroum- 
stances  were  such  that  at  the  time  the  notice  of  abandonment  was  given 
it  was  justified,  yet  if  by  subsequent  events  before  action  brought  the 
plaintiff  might  by  reasonable  means  obtain  the  thing,  he  can  only  recover 
for  a  partial  loss.  As  was  said  by  Holroyd,  J.,  in  Brotherston  9.  Barber, 
5  M.  &  S.  418,- 426,  ^'Abandonment  has  its  origin  from  the  contract 
being  a  contract  of  indemnity.  But  it  is  apparent  that  if  the  assured 
might  abandon  at  his  pleasure,  he  might  be  a  gainer  to  a  much  greater 
extent  than  the  value  of  the  loss ;  which  is  inconsistent  with  a  contract 
of  indemnity.  *  "^  *  *  As  events  have  made  it  at  the  time  when  the 
action  was  brought,  it  is  but  a  partial  loss.*'  See  also  Naylor  v.  Taylor, 
9  B.  4  C.  718,  724  (E.  C.  L.  R.  vol.  17). 

The  question  whether  it  is  practicable  to  save  the  subject-matter 
within  the  meaning  of  the  phrase  as  explained  by  Maule,  J.,  in  Moss  v. 
Smith,  has  been  differently  left  to  the  jury.  In  Oardner  v.  Salvador,  1 
M.  k  Bob.  116,  117,  Bayley,  J.,  left  it  to  the  jury  to  say  whether  b; 
means  within  the  reach  of  the  captain  which  he  could  reasonably  use, 
the  ship  could  be  saved.  The  mode  of  putting  the  question  generally 
adopted  has  been  to  ask  "  whether  a  prudent  uninsured  owner  would 
have  done  it"  In  Rosetto  v.  Ourney,  11  C.  B.  176  (E.  C.  L.  R.  voL 
78),  the  Court,  approving  of  what  had  been  said  by  Maule,  J.,  in  Moss 
V.  Smith,  state  the  rule  thus,  p.  187,  '^  if  the  damage  is  reparable,  the 
*7551  '^^  ^^  ^^  ^^  partial,  according  to  circumstances.  *If  the  dam- 
^  age  cannot  be  repaired  without  laying  out  more  money  than  the 
thing  is  worth,  the  reparation  is  impracticable,  and  therefore,  as  between 
the  underwriters  ana  the  assured,  impossible."  The  three  modes  of 
expression  all  seem  to  me  to  convey  tne  same  idea.  No  means  which 
would  cost  more  than  the  object  is  worth  can  be  considered  reasonable : 
and  a  prudent  uninsured  owner  would  not  adopt  them.  But  if  the 
means  within  his  reach  would  cost  less  than  the  object  is  worth,  a  pru- 
dent uninsured  owner  would  adopt  them,  rather  than  suffer  the  thing  to 
perish,  though  a  prudent  insured  owner,  especially  if  insured  in  a  valued 
policy,  would  probably  aqt  otherwise,  if  the  law  permitted  him  by  doing 
60  to  recover  from  the  underwriters  for  a  total  loss. 

I  should  observe  that  I  think,  in  the  present  case,  the  questions 
whether  there  was  a  total  loss  at  the  time  when  the  ship  lay  submerged, 
and  whether  there  was  a  total  loss  when  she  lay  moored  at  Falmouth  in 
the  custody  of  Messrs.  Broad  &  Sons,  are  identically  the  same.  Whilst 
the  ship  lay  submerged,  it  was  a  question  of  calculation  what  the  cost 
of  raising  her  would  be,  but,  before  the  trial,  Messrs.  Broad  &  Sous 
had,  by  experiment,  ascertained  what  it  was ;  and  the  assured  could 
have  got  their  ship  by  adopting  their  act  and  paying  them  for  what  they 
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liad  done,  and  then  the  assured  would  have  been  exactly  in  the  same 
position  as  if  they  had  themselves  originally  raised  her. 

In  considering  whether  it  was  reasonable  to  raise  the  ship  and  cargo 
in  the  present  case,  I  think  that  every  circumstance  tending  to  increase 
or  diminish  the  necessary  outlay,  and  every  circumstance  tending  to 
increase  or  diminish  the  benefit  to  be  derived  from  that  outlay, 
*ought  to  be  taken  into  account,  and  amonest  those  the  fact  that  r^it^a 
cargo  would  be  saved  by  the  operation  and  would*  contribute  to  '- 
the  expense,  seems  to  me  a  very  important  element. 

The  shipowner  is  not  asked  to  advance  money  for  the  benefit  of 
strangers  on  the  security  of  their  property,  he  is  the  authorized  agent 
of  the  owners  of  the  cargo,  having  the  custody  of  it,  and  bound  to  save 
it  if  he  can.  It  was  contended  on  the  argument  that,  in  considering 
whether  the  subject-matter  of  insurance  was  totally  lost,  we  were  bouna 
to  look  to  it  and  to  it  alone,  so  that  in  the  conceivable  case  of  a  ship 
worth,  say  15007. ,  being  in  peril,  with  cargo  on  board  also  worth  15001., 
which  could  be  saved  together  by  the  expenditure  of  20001.  on  one 
operation,  the  assured  was  entitled  to  consider  both  as  totally  lost, 
because  neither,  singly,  was  worth  the  sum  which  would  save  the  two. 
If  a  long  series  of  decisions  had  established  this,  we  could  not  help  it, 
but  in  fact  from  the  time  of  Lord  Mansfield  it  has  been  an  established 
rule  in  assurance  law  that  "  if  the  thing  in  truth  was  safe,  no  artificial 
reasoning  shall  be  allowed  to  set  up  a  total  loss :  Hamilton  v,  Mendes, 
2  Burr*  1198,  1212,"  and  the  only  case  in  which  a  point  like  this  was 
ever  attempted  to  be  set  up  was  Mjoss  v.  Smith,  9  G.  B.  94  (E.  G.  L.  B. 
vol.  67).  In  that  case  the  attempt  totally  failed.  Maule,  J.,  explained 
the  law  in  a  manner  to  me  perfectly  satisfactory,  and  what  I  have  written 
is  in  truth  but  an  attempt  to  adapt  his  reasoning  to  the  present  case. 
Lord  Truro,  in  the  same  case,  said,  p.  108,  **  we  are  asked, — would  any 
man  in  his  senses  spend  10002.  on  the  repairs  of  a  ship  for  the  mere 

Surpose  of  earning  5002.  freight?     To  this  I  answer,  certainly  not. 
iut  this  is  not  the  true  question.    If,  by  *ex  pending  1000/.  upon  r^'Tcn 
the  repairs,  he  gets,  not  only  5002.  freight,  but  also  a  ship  worth  '- 
8000/.,  who  will  for  a  moment  question  the  prudence  of  the  outlay?" 

This  is  an  authority,  as  it  seems  to  me,  precisely  in  point,  and  agree- 
ing with  it  as  I  do  in  principle,  I  think  our  judgment  should  be  for  the 
defendant. 

I  need  hardly  say  that  I  should  not  adhere  to  this  opinion  against 
that  of  my  brother  Shee,  unless  on  consideration  I  entertained  it  de- 
cidedly ;  but  I  should  regret  much  if  my  decision  were*  to  be  final. 
That  however  is  fortunately  not  so.  This  Gourt  being  equally  divided, 
there  would  be  no  judgment,  unless  one  of  the  Ju^es  withdrew  his 
opinion  in  order  that  the  case  might  go  into  error.  It  is  the  practice 
for  the  junior  Judge  in  such  a  case  to  withdraw  his  judgment,  and, 
owing  to  the  accident  of  my  brother  Shee  being  junior  to  myself,  the 
judgment  will  be  entered  for  the  defendant,  leaving  the  plaintiff  to 
appeal.  Judgment  for  thi3  defendant. 

[^Feb.  1, 1866.] — The  plaintiff  brought  error  on  this  judgment,,  and, 
the  defendant  having  joined  in  error,  the  case  was  argued  after  Michael- 
mas Term,  1865,  mvember  28tb,  and.  reargued  after  Hilary  Term, 
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1866y  February  Ist,  before  Erlb,  G.  J.,  Pollock,  G.  B.,  Willbs,  Ksa> 
IHG  and  Smith,  J  J.,  and  Martin,  Ghannbll  and  Pigott,  BB. 

The  defendaat's  counsel  abandoned  the  point  as  to  general  average 
loss  during  the  voyage,  on  the  ground  that  the  amount  involved  was 
small,  and  most  of  the  damage  had  been  repaired  before  the  ship  sank. 
*7581  *^^^^  WUUami  (Edward  Jame%  with  him),  for  the  plain- 
-I  tiff. — First.  Here  wi^  no  general  averase.  The  shipowner  was 
justified  in  declining  to  incur  expense  about  tne  ship  after  she  sank, 
and  in  abandoning  her  to  the  underwriters.  The  best  definition  of 
general  average  in  English  law  is  that  given  by  Benecke,  p.  168,  ^'  AU 
U>ss  which  arises  in  consequence  of  extraordinary  sacrifices  or  expenses 
incurred  for  the  preservation  of  the  ship  and  cargo."  Within  this  come 
.expenses  of  getting  off  a  stranded  ship,  Id,  215 ;  Job  9.  Langton,  6  £. 
k  J3.  779  (£.  G.  L.  R.  vol.  88) ;  Moran  v.  Jones,  7  Id.  523 ;  and  those 
of  entering  an  intermediate  port  to  repair  damage  which  renders  a  ship 
unfit  to  prosecute  her  voyage,  Benecke,  p.  192.  In  perilooa  situations 
it  is  the  duty  of  the  master  to  use  all  endeavours  to  extricate  his  ship, 
uid  if  in  so  doing  sails  are  blown  away,  masts  sprung,  or  the  hull  injured, 
there  is  no  general  average :  Id.  183.  In  estimating  the  damage  to  the 
ship,  and  the  expense  of  repairs,  in  reference  to  the  loss  being  total  or 
partial,  the  loss  of  a  mast,  or  other  damage  to  the  ship  by  jettison,  sub- 
ject to  be  contributed  for  in  general  average,  is  to  be  included,  so  long 
as  the  contribution  has  not  been  made  by  the  cargo  and  freight,  the 
claim  for  which  will  go  to  the  underwriters  by  abandonment :  2  Phill. 
Ins.  §  1545,  8d  ed.  Before  resorting  to  jettison  of  any  part  of  the 
cargo,  the  master  is  bound  to  obtain  the  consent  of  its  owner  if  present, 
unless  the  jettison  is  imperatively  required  to  preserve  life :  Benecke, 
p.  175 ;  Em^rigon  Trait^  des  Assurances,  ch.  12,  sect  40,  §  8.  The 
cargo  here  may  have  consisted  of  bullion,  which  is  easily  raised  by  di?- 
*7591  ^'^S'^^^'^'  ^^  short,  there  must  be,  ^first,  a  damage  threatening 
-I  the  whole  adventure,  and  second,  what  is  thrown  away  must  be 
thrown  away  voluntarily,  with  the  object  of  avoiding  some  common 
danger  to  the  cargo  ;  if  the  cargo  was  not  in  peril,  although  it  benefited 
by  what  was  done  to  preserve  the  ship  and  earn  freight,  there  will  be  no 
claim  for  general  average.  FMabtin,  B.,  referred  to  Cambridge  v. 
Anderton,  2  B.  &  G.  691  (E.  C.  L.  B.  vol.  9),  where  a  ship  which  had 
been  abandoned  was  afterwards  got  off  and  sailed  on  another  voyage ; 
this  was  held  a  total  loss.]  The  same  principles  apply  as  to  contribution 
whether  the  total  loss  is  actual  or  constructive. 

Second.  When  a  ship  is  so  damaged  that  the  cost  of  repairing  her 
would  be  more  than  she  would  be  worth  when  repaired,  it  is  a  total  loss: 
Moss  V.  Smith,  9  G.  B.  94  (E.  G.  li.  R.  vol.  67),  Bosetto  v.  Ourney,  H 
C.  B.  176  (E.  G.  L.  R.  vol.  78).  The  question  however  whether  a  ship 
is  lost  is  to  be  determined  in  just  the  same  way  whether  she  was  insured 
or  not :  Irving  v.  Manning,  1  H.  L.  G.  287,  806.  The  rule  has  also 
been  expressed,  would  a  prudent  uninsured  owner  have  repaired  her 
under  the  circumstances  7  Id.  That  however  must  be  taken  with 
reference  to  the  thing  itself,  and  not  to  the  particular  circumstances  of 
the  owner,  the  question  being,  is  the  article  lost  7  not,  is  the  owner  pre- 
judiced? 

The  other  side  will  contend  that  when  the  ship  was  raised  this  was  a 
restoration  of  her :  but  there  is  no  authority  in  our  law  for  saying  thst 
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restoration  of  a  ship  changes  a  total  loss  into  an  ayerage  loss,  unless 
perhaps  in  the  case  where  a  captured  ship  is  afterwards  recaptured : 
Hamilton  v.  Mendes,  2  Burr.  1198, 1218,  Bainbridge  v.  *Neilson,  r^ncQ 
10  East  829.     But  the  doctrine  of  these  cases  is  qualified  by  l- 
M'lver  V.  Henderson,  4  M.  &  S.  576. 

They  will  also  contend  that  those  who  raised  this  ship  are  not  entitled 
to  any.  compensation,  as  having  yiolated  The  Merchant  Shipping  Act, 
1854,  17  &  18  Vict.  c.  104,  s.  450  (2),  which  enacts,  '<  If  any  person 
not  being  the  owner  finds  or  takes  possession  of  any  wreck,"  he  shall  as 
soon  as  possible  deliver  the  same  to  the  receiver  of  the  district  within 
which  it  is  found,  or  shall  forfeit  all  claim  to  salvage.  The  interpreta*' 
tion  clause,  sect.  2,  however,  says,  among  other  things,  **  ^  Wreck'  shall 
include  jetsam,  flotsam,  lagan,  and  derelict  found  in  or  on  the  shores  of 
the  sea  or  any  tidal  water ;"  consequently  sect.  450  cannot  apply,  as 
here  was  neither  jetsam,  flotsam,  or  lagan,  but  the  ship  was  abandoned 
to  the  underwriters. 

Cohen  (Brett  with  him),  contri. — First.  Here  was  no  absolute  total 
loss,  whi<m,  indeed,  seems  admitted. 

Second.  Neither  was  there  a  eonstruetive  total  loss.  Where  a  ship 
in  the  open  sea  there  is,  primft  facie,  an  absolute  total  loss ;  but 
when  she  sinks  in  a  harbour  there  is  no  loss  either  absolute  or  construe^ 
tive.  There  is  no  pretence  for  saying  this  ship  could  not  be  raised,  for 
it  was  done;  and  the  question  is  whether  the  expense  of  raising  her 
would  be  general  average  expenses,  and  as  to  that  the  Court  have  power 
to  draw  inferences  of  fact  like  a  jury.  In  2  Am.  Ins.  2d  ed.,  1021, 
§  869,  **  Every  effective  privation  of  the  spes  recuperandi  amounts  to  an 
absolute  total  loss:  if  the  thing  insured  be  in  the  hands  of  strangers,  not 
under  the  control  of  the  assured ;  if,  by  any  circumstances  over  which 
he  has  no  control,  it  can  never,  or  within  no  assignable  period,  be 
brought  *to  its  original  destination — ^in  such  cases  the  circum-  rjtcyg-ff 
stance  of  its  remaining  in  specie  at  any  forced  termination  of  the  '- 
risk  is  of  no  importance.  *  *  *  The  loss,  as  Lord  Abinger  says,  is,  in  its 
natntrej  total  to  him  who  has  no  means  of  recovering  his  property, 
whether  his  inability  arises  from  its  annihilation  or  from  any  other 
insuperable  obstacle,"  referring  to  Boux  v,  Salvador,  in  error,  8  Bing. 
N.  C.  266,  279  (E.  C.  L.  R.  vol.  82).     The  ordinary  definition  of 

? general  average  is  to  save  ship  and  cargo,  both  being  in  danger.  Loss 
rom  voluntary  stranding  to  avoid  a  common  danger  is  a  general  average 
loss :  2  Am.  Ins.  915,  §  882,  2d  ed.  Expenses  of  getting  a  stranded 
ship  afloat  so  as  to  save  her  and  her  cargo  may  be  recovered  as  general 
average.  Id.  981-2,  §  840 ;  and  on  the  same  principle  expenses  of  rais* 
ing  her  from  the  bottom  of  the  sea.  And  2  Phillips  Ins.,  §  1527,  8d 
ed.,  ^*  Submersion  does  not  of  itself  in  all  cases  authorize  the  abandon- 
ment of  the  ship.  Whether  it  does  so,  depends  upon  the  same  rules  as 
in  stranding."  The  test  of  loss  of  a  ship  is,  would  a  prudent  uninsured 
owner  have  taken  her  7  which  the  facts  of  this  case  show  he  would  have 
done.  Imminent  danger  to  the  cargo  is  not  the  test  of  general  average 
loss,  for  the  expense  of  discharging  it  in  harbour  when  there  is  no  danger 
is  allowed  as  such.  Even  in  case  of  jettison  the  captain  is  bound  to 
throw  overboard  first  the  articles  which  are  of  least  value :  Benecke,  pp. 
175, 176.  [He  cited  also  Baily  on  General  Average,  p.  202,  2d  ed.] 
At  aU  events,  the  action  can  only  be  maintained  for  the  sum  for  which 
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the  salvor  has  a  lien  on  the  ship :  GasteHain  v.  Thompson,  13  G.  B.  N. 
B.  105  (E.  C.  L.  R.  vol.  106). 

Third.  IP  there  was  a  constructive  total  loss  the  notice  of  abandon- 
ment was  too  late :  it  should  be  given  in  reasonable  time,  2  Am.  Ins. 

*7821  ^^^'^'  §  ^^^'  ^^  ^^' '  Hunt  V.  The  ^Royal  Exchange  Assurance, 
J  5  M.  &  S.  '47.  The  tendencj  of  recent  cases  is,  that  ample  time 
should  be  given  to  the  assured  to  inquire,  King  v.  Walker,  on  appeal,  3 
H.  &  G.  209 ;  the  proof  of  which  is,  that  where  notice  of  abandonment 
is  useless,  as  for  instance  where  information  of  the  calamity  and  of  the 
sale  of  the  ship  arrive  at  the  same  time,  it  need  not  be  giyen :  Boux  v, 
Salvador,  in  error,  3  Bing.  N.  C.  266  (E.  G.  L.  R.  vol.  82) ;  Farnworth 
V.  Hyde,  18  C.  B.  N.  S.  885  (E.  G.  L.  R.  vol.  114). 

Fourth.  If  the  loss  even  were  total,  it  did  not  continue  so  HU  the 
ieginning  of  the  action.  And  this  constitutes  the  great  distinction 
between  the  law  of  insurance  of  England  and  that  of  America :  2  Am. 
Ins.,  ed.  by  Macl.,  pp.  921-932 ;  Parsons  Maritime  Law  403 ;  Lozano 
V.  Janson,  2  E.  &  E.  160  (E.  G.  L.  R.  vol.  105) :  in  the  latter  of  which 
this  is  not  material,  an  abandonm'ent  once  rightfully  made  being  there 
conclusive,  2  Phill.  Ins.  §  1704,  3d  ed. 

Fifth.  This  ship  and  cargo  were  a  wreck  within  The  Merchant  Ship- 
ping Act,  1854,  17  &  18  Vict.  c.  104.  No  action  now  lies  for  salvage; 
Atkinson  t;.  Woodhall,  1  H.  &  G.  170 :  and  where  there  has  been  no 
risk  the  salvors  can  only  charge  for  their  expenses :  P^itchard's  Admi- 
ralty Digest,  tit.  Salvage,  [WiLLES,  J.,  referred  to  The  Carrier  Dove, 
2  MOO.  P.  C.  C.  N.  S.  243,  to  show  that  there  is  no  difference  between 


river  salvage  and  sea  salvage.]    [He  also  cited  Briggs  v.  The  Mer* 
~    ■  Q.  B.  167  (E.  G.  L.  R.  vol.  66).] 

Watkin  WilliamSy  in  reply. — It  is  unnecessary  to  contend  that  here 


chant  Traders'  Association,  13  Q.  B.  167  (E.  G.  L.  R.  vol.  66). 


was  an  absolute  total  loss.  But,  taking  it  as  a  constructive  total  loss, 
the  notice  of  abandonment  was  in  time.  It  is  sufficient  that  such  a 
*7f)^1  ^^^'^®  ^^  given  *in  reasonable  time,  for  the  assured  must  have 
-I  time  to  make  their  election  whether  they  will  treat  the  loss  as  a 
total  or  an  average  ope ;  and  it  vests  in  the  underwriter  the  property 
which  has  been  abandoned :  Hunt  v.  The  Royal  Exchange  Assurance,  o 
M.  &  S.  47.  [Erle,  G.  J. — ^You  had  better  go  to  that  part  of  the  case 
where  the  heavier  burden  is  on  you.]  It  is  true  that  in  the  English  lav 
the  test  is,  how  did  matters  stand  at  the  time  the  action  was  brought  ? 
but  that  rule  is  not  without  its  exceptions,  and  it  does  not  apply  where 
the  assured  has  not  actually  recovered  possession  of  the  property.  The 
case  does  not  distinctly  raise  the  main  question.  The  principle  of  resto- 
ration holds  only  in  cases  of  recapture.  Our.  adv.  vuU. 

The  judgment  of  the  Gourt  was  now  delivered  by 

Erlb,  G.  J. — In  this  case  we  affirm  the  judgment  for  the  defendant ; 
and  give  the  same  answer  to  the  two  questions  in  the  special  case  as 
were  given  by  the  Gourt  below,  being  of  opinion : 

First.  That  there  was  no  absolute  total  loss^  and  Secondly.  That  it 
was  material  in  determining  the  question  of  constructive  total  loss  to 
take  into  the  account  the  liability,  if  any  such  existed,  of  the  cargo  and 
freight  to  make  general  average  contribution  towards  the  expenses  of 
the  ship. 

The  real  dispute  was  confined  to  the  second  question,  and  although 
the  case  has  been  argued  with  remarkable  learning  both  here  and  in 
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the  Court  below,  yet  our  decision  turns  upon  inferences  of  fact  from  the 
statement  in  the  special  case  more  than  upon  any  point  of  law. 

*We  do  not  lay  down  a  rule  that  all  claims  for  contribution  to  r^jQ± 
the  ship  from  any  other  inter-est  ought  to  be  taken  into  the  account  '- 
in  determining  whether  th0  ship  was  worth  raising.  But  we  hold  that 
the  plaintiff,  in  considering  whether  the  submersion  of  his  ship  contain- 
ing cargo  as  stated  in  the  case  was  a  constructive  total  loss,  was  bound 
to  take  into  his  estimate  the  fact  that  cargo  would  be  saved  by  the 
operation  which  raised  the  ship,  and  would  contribute  to  the  expense 
thereof,  and  that  the  circumstances  which  would  go  to  increase  or 
diminish  the  outlay  required  for  raising  and  repairing  the  ship,  and  the 
circumstances  which  would  go  to  increase  or  diminish  the  benefit  to  be 
derived  from  that  outlay,  are  elements  in  calculating  whether  the  cost 
of  raising  would  exceed  the  value  when  saved. 

We  infer  from  the  statement  in  the  case  that  there  was  a  common 
peril  of  destruction  imminent  over  ship  and  cargo  as  they  lay  submerged, 
that  the  most  convenient  mode  of  savine  either  ship  or  cargo  or  both 
was  by  raising  the  ship  together  with  Uie  cargo,  that  the  expense  re- 
quired for  such  raising  would  be  an  extraordinary  expense  for  the 
common  benefit  of  both,  that  the  cargo  would  be  liable  to  a  general 
average  contribution  towards  that  expense,  and  that  the  shipowner 
would  have  a  lien  on  the  cargo  to  secure  the  payment  of  that  general 
average. 

If  these  facts  are  properly  inferred  from  the  statement  of  the  special 
case,  it  follows  that  the  plaintiff  in  calculating  the  cost  of  raising  was 
bound  to  take  into  his  estimate  the  contribution  which  would  become 
due  to  him  from  the  cargo  secured  to  him  by  a  lien  thereon,  and  if  so 
the  special  case  provides  that  the  defendant  should  succeed. 

*If  the  case  had  not  been  so  stated  and  we  had  to  apply  the  r^cyge 
common  rule,  we  should  consider  that  a  prudent  owner  uninsured  ^ 
would  calculate  on  the  amount  of  the  general  average  contribution  in- 
separably oonnected  with  the  raising  of  the  ship,  and  safely  secured, 
with  as  much  reliance  as  he  could  calculate  on  the  value  of  the  ship 
itself  when  repaired;  it  being  clear  that  all  the  items  both  of  cost  and 
of  value  on  which  the  owner  is  to  make  his  calculation  when  electing 
between  repairing  or  abandoning  are  subject  to  contingency  and  matter 
of  ooDJeotare  only. 

In  this  decision  we  have  adopted  the  principle  on  which  Blackburn, 
J.,  relied  below,  and  we  refer  to  his  judgment  for  a  more  ample  state- 
ment of  that  principle  in  the  application  of  it  to  this  case. 

Martin,  B.,  and  \¥illes,  J.,  desire  me  to  say  that,  in  their  opinion, 
the  judgment  ought  to  be  for  a  new  trial,  on  the  ground  that  the  facts 
are  not  soiBeiently  stated  so  as  to  enable  the  Court  to  pronounce  judg- 
ment. Judgment  aflirmed. 


IND  QV  XRINITT  TIEM. 


TRINITY  VACATION,  i88  VICT, 


IN  THE  EXCHEQUER  CHAMBEB. 

THACEERAT  v.  WOOD.    June  16. 

Vendor  and  purchaser, — QuaUfied  covenant  for  iiiU, — BreadL 

'  By  deed  dated  the  9th  September,  1861,  reciting  that  the  defendant  had  contracted  witii  tb« 
plaintiff  for  the  absolate  lale  to  him  of  a  meuaage  and  hereditaments,  and  the  inherituce 
thereof,  free  f^m  all  enenmbrancee,  the  defendant  conTcyed  to  the  piaintiff  and  hla  hetn  tht 
mesinage,  Ac,  together  with  (inter  alia)  all  lights,  libertiei,  priTileget,  eaaamenta,  prefin  and 
appartenaneea  to  the  meaniage,  Ac.,  belonging  or  in  any  wise  appertaining^  or  usnaUy  held, 
4>ooapied  or  enjoyed  therewith,  or  deemed  or  taken  as  part,  parcel,  or  member  thereof,  or  anj 
part  thereof,  to  Uie  nses  and  npon  the  tmsts  therein  mentioned ;  and  the  defendant  eoTenaated 
that  notwithstanding  any  act,  deed,  matter  or  thing  whatsoever  made,  done  or  permittsd  to 
the  contrary  by  the  defendant  or  any  person  or  persons  claiming  through,  vnder,  or  in  trwt 
for  him,  he  then  had  in  himself  good  right  and  absolute  aathority  by  the  deed  to  eonTey  tks 
messuage,  Ac,  with  their  appurtenances.  On  the  22d  June,  1842,  the  defendant,  then  being 
the  owner  in  fee  of  the  messuage,  Ac,  by  an  agreement  in  writing  with  the  owners  in  fee  of  in 
adjoining  building,  agreed  that  a  certain  cornice  and  certain  spouts  and  pipes  oonduetiag  the 
water  into  a  spout  belonging  to  the  buUding,  and  the  dripping  of  water  fivm  the  oa?ii  of  the 
messuage,  and  the  three  windows  on  the  east  side  of  the  messuage  OToriooking  the  buiUing, 
were  encroachments  by  the  defendant,  and  should  and  might  be  used  by  him  so  long  only  as 
the  other  parties  to  the  agreement  should  consent  thereto ;  and  the  defendant  paid  to  the  other 
parties  6«.  as  an  acknowledgment,  and  agreed  to  pay  5«.  per  annum  so  long  as  the  ooraice, 
spouts,  pipes  or  windows  should  be  used  by  him.  At  that  time  the  defendant  had  ttot  aaquiied 
any  easement  in  respect  of  the  cornice,  spouts,  pipes  or  windows  by  the  lapse  of  twenty  yean. 
The  plaintiff,  having  been  interfered  with  in  the  enjoyment  of  the  easement  by  the  ownen 
of  the  a^oining  building,  brought  an  action  against  the  defendant  for  breach  of  eoreaaat. 
Held,  by  the  Bxohequer  Chamber,  affirming  the  Judgment  of  the  Queen's  Beneh,  that  tki 
defendant  had  conveyed  the  premises  described  so  far  as  he  possessed  or  eonld  grant  them; 
but  that  the  oovenant  for  title  was  limited  to  that  whioh  he  actually  had,  or  but  for  his  own 
act  would  have  had,  and  that  the  acknowledgment  and  payments  were  not  an  aet  within  that 
covenant. 

This  was  an  appeal  by  the  plaintiff  aeainst  the  deciaion  of  the  Queen's 
*7671  ^^^^^  ^^  making  absolute  *a  rule  to  enter  a  yerdict  for  the  de- 
.  -'  fendant  on  the  first  count  of  the  declaration  on  the  ground  that 
there  had  been  no  breach  of  the  covenant  declared  upon  in  reference  to 
the  cornice  and  lights  in  question.  See  vol.  5,  p.  825.  The  following 
additional  facts  were  stated. 

Previous  to  March,  1861,  the  defendant  in  the  present  action  had 
taken  proceedings  both  at  law  and  in  equity  against  the  present  plaintiff 
for  obstructing  by  the  erection  of  a  factory  the  access  of  light  and  air  to  a 
dwelling-house  which,  with  a  garden  and  other  hereditaments  and  prem- 
ises belonging  to  the  present  defendant,  was  situate  in  Part  Street  in  tiie 
town  of  Nottingham.  The  action  came  on  to  be  tried  at  the  Assises  for 
the  county  of  Nottingham  in  March,  1861,  and  after  evidence  had  been 
given  on  the  part  of  the  plaintiff  in  that  action  (the  defendant  in  the 
present  action)  an  arrangement  took  place  between  the  counsel  on  both 
sides,  in  pursuance  of  which  an  order  was  made  by  the  Court  that  all 
Chancery  proceedings  between  the  parties  be  forthwith  stayed,  each  party 
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paying  their  own  oosts  of  suit ;  and  that  the  defendant  parchase  the 
plaintifTs  premises  at  the  sam  of  88007.,  but  the  plaintiff  was  to  have 
the  option  of  taking  a  lease  for  life  of  the  premises  or  for  a  term  of 
years  determinable  with  his  life  at  82.  per  cent,  on  the  pnrchase-money ; 
and  that  the  purchase  of  the  nremises  should  be  completed  within  six 
months  and  the  option  as  to  the  lease  be  exercised  within  one  month  from 
the  9th  March,  1861. 

In  pursuance  of  that  order  a  conveyance  of  the  house  and  premises 
was  executed  on  the  9th  September,  1861,  which  contained  the  covenant 
for  breach  of  which  the  present  action  was  brought. 

*J?ayet,  Serjt.,  for  the  plaintiff. — The  covenant  that  nptwith-  r^irgo 
standing  any  act,  deed,  matter  or  thins  whatsoever  made,  done  or  ^ 
permitted  to  the  contrary  by  the  defendant  he  had  good  right  and  absolute 
authority  to  convey,  is  not  a  covenant  that  he  had  done  no  act  to  encumber 
like  that  which  a  trustee  enters  into  who  knows  nothing  about  the  title,  but 
is  a  covenant  that  he  had  done  no  act  to  derogate  from  his  right  to  convey. 
And  the  agreement  acknowledging  the  encroachment  by  which  he  be- 
came tenant  from  year  to  year  of  the  cornice  and  windowiEi  is  an  act 
within  the  covenant.  [PiooTT,  B. — Suppose  the  house  had  wanted  a  but- 
tress and  the  defendant  had  built  one  upon  his  neighbour's  land. 
Mabtin,  B. — Or  suppose  the  defendant  had  gone  on  ms  neighbour's 
land  and  occupied  it  for  seyeral  years  and  then  conveyed  it  with  such 
a  covenant  as  this ;  it  is  not  a  covenant  for  title  and  therefore  there 
would  be  no  breach  of  it.]  This  covenant  is  not  restricted  to  acts  of 
conveyance  but  extends  to  an  infirmity  in  the  orieinal  title.  In  Sugd. 
Vend,  and  Purch.  vol.  2,  ch.  xiv.,  s.  2,  p.  514,  10th  ed. ;  ch.  xv.,  s.  2, 
p.  601,  14th  ed.,  it  is  said,  ^'  a  covenant  for  right  to  convey  extends  not 
only  to  the  title  of  the  covenantor,  but  also  to  his  capacity  to  grant  the 
estate;"  citing  Nash  v.  Aston,  T.  Jones  196.  [He  referred  to  Butler  v. 
Lady  Swinnerton,  Gro.  Jac.  657.(a)]  In  Browning  v.  Wright,  2  B.  &  P. 
13,  relied  upon  by  the  Court  below  in  giving  judgment,  5  j3.  &  S.  889- 
840  (E.  C.  L.  R.  vol.  117),  the  vendor  had  not  done  any  act  contrary  to 
his  right  to  convey  all  that  the  deed  purported  to  convey :  he  sold  the 
estate  in  the  same  plight  that  he  received  it  and  not  in  any  degree 
made  worse  by  him,  *and  there  was  eviction  by  title  paramount,  t-^'t^q 
Here  the  defendant  pulled  down  the  buildings  formerly  standing  ^ 
on  the  land  and  rebuilt  them  with  an  encroachment  on  the  adjoining 
property.  It  was  his  act  in  makine  an  encroachment  as  well  as  his 
act  in  making  an  acknowledgment  to  the  owners  of  the  adjoining  premises 
that  the  cornice  and  lights  were  not  used  and  enjoyed  by  him  of  right. 
Spenser  v.  Marriott,  1  B.  &  G.  457  (E.  G.  L.  R.  vol.  8),  has  no  bearing 
on  the  present  case.  In  Hobson  v.  Middleton,  6  B.  &  G.  295  ^E.  G.  L. 
R.  vol.  18),  the  act  by  which  the  estate  was  encumbered  was  aone  by  a 
third  person  and  the  defendant  could  not  have  prevented  it. 

Field  {Cave  with  him),  for  the  defendant. — First.  In  the  purchase  of 
real  estate  the  maxim  caveat  emptor  applies ;  and  if  a  man  having  no 
title  to  land  conveys  with  a  limited  covenant  such  as  this  the  purchaser 
cannot  maintain  an  action  for  breach  of  covenant:  Bree  t^.  Holbeck, 
2  Doug.  654.  In  Gripps  v.  Reade,  6  T.  R.  606,  where  the  residue  of  a 
term  of  years  was  sold  by  the  defendant  under  a  misapprehension  that 
he  was  legal  representative,  an  action  for  money  bad  and  received  lay 

(a)  Mora  fliUy  nported  in  Palm.  839«  Mid  2  RoU.  280. 
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to  recover  back  the  purchase-money,  there  having  beea  no  formal  con- 
veyance ;  but  Lord  Kenyon  said,  "  I  do  not  wish  to  disturb  the  rule  of 
caveat  emptor  adopted  in  Bree  v.  Holbeck,  and  in  other  cases  where  a 
regular  conveyance  was  made,  to  which  other  covenants  were  not  to  be 
added ;  for  in  general  the  seller  only  oovenants  for  his  own  acts  and 
for  those  of  his  ancestor.*'  Upon  a  contract  for  the  sale  of  real  prop> 
erty,  as  was  said  by  Lord  Eldon  in  Browning  v.  Wright,  2  B.  &  P.  18, 
*7701  ^^'  ^^  abstract  of  title  is  furnished  to  the  ^purchaser,  and  he  is 
^  to  search  out  for  himself  what  the  estate  is  and  how  far  it  is  sup- 
ported by  the  abstract  of  title :  he  is  to  make  his  requisitions  as  to  fur- 
ther information  and  if  the  vendor  gives  false  information  his  remedy 
is  by  action  on .  the  case  for  fraud.  The  essence  of  th#  covenant  in 
question  is,  that  there  is  a  title  which  has  not  been  derogated  from  or 
made  worse  or  encumbered  or  destroyed  by  an  act  of  the  vendor.  Li 
Stannard  v.  Forbes,  6  A.  &  E.  672  (£.  G.  L.  B.  vol.  83),  a  lease  for 
eleven  years  determinable  on  the  death  of  G.  was.  sold  by  L.,  he  know* 
ing  at  the  time  that  C.  was  dead :  in  the  deed  of  assignment  L»  cove- 
nanted for  title  and  quiet  enjoyment  against*  the  acts  only  of  himself 
and  those  claiming  under  him;  and  it  was  held  that  the  determina* 
tion  of  the  term  by  the  death  of  G.  was  not  a  breaoh  of  those  covenants. 
If  the  cornice  and  lights  had  not  been  interfered  with  the  deed  would 
have  conveyed  to  the  plaintiff  more  than  the  vendor's  estate.  Hobson 
V.  Middleton,  6  B.  &  G.  296  (E.  C.  L.  B.  vol.  8),  as  to  the  second  breach 
in  the  declaration,  is  not  distinguishable  from  the  present  case,  for  the 
defendant  could  not  acquire  a  title  to  the  cornice  or  the  lights  against 
the  will  of  the  owners  of  the  adjoining  building;  the  agreement  by 
which  the  defendant  acknowledged  the  encroachment  was  not  an  act 
done  by  him  whereby  he  was  less  entitled  to  the  property  than  he  was 
before.  In  Woodhouse  v.  Jenkins,  9  Bing.  480  (E.  C.  L.  B.  vol.  23), 
there  was  a  lease  by  tenant  in  tail,  and  the  lessee  underlet  to  W.  with 
a  covenant  asainst  the  acts,  &c.,  of  the  leasee,  and  it  was  held  that 
eviction  by  the  next  remainderman  in  tail  was  not  a  breach  of  the 
covenant.]  He  also  cited  Spenser  v.  Marriott,  1  B.  &  G.  457  (E.  C.  L. 
'^7711  ^*  ^^^*  ^^)*\  ^^  Nash  v.  Aston,  T.  Jones  195,  the  covenant  was 
J  "^absolute,  and  in  Butler  v.  Lady  Swinnerton,  Gro.  Jac.  667,(a) 
the  eviction  was  by  a  person  who  claimed  by  the  means  of  the  cove* 
nantor.  [Smith,  J. — Suppose  a  man  having  no  title  to  land  gives  to  the 
party  entitled  an  admission  to  that  effect,  and  afterwards  sells  to  a 
third  person  with  a  covenant  such  as  this.  Erlb,  C.  J. — Or  suppose 
the  vendor  in  such  a  case  has  an  estate  by  disseisin  or  with  a  defeasi- 
ble or  inchoate  title.]  There  would  be  no  breach  of  it,  inasmuch  as  he 
never  was  seised  of  an  estate  in  fee* 

Secondly.  The  defendant  conveyed  the  house  together  with  all  lights, 
easements,  and  appurtenances  to  the  same  "  belonging  or  in  any  wise 
appertaining,  or  usually  held,  occupied  or  enjoyed  herewith,  or  deemed 
or  taken  as  part,  parcel,  or  member  thereof,  or  any  part  thereof."  The 
right  to  liffht  is  not  one  of  the  things  to  which  the  covenant  applies: 
James  v.  Plant,  in  error,  4  A.  &  E.  749  (E.  C.  L.  B.  vol.  81),  Barlow  v. 
Bhodes,  1  C.  &  M.  439  (E.  G.  L.  B.  vol.  41).  The  Gourt  then  called 
upon 

JSTayes,  Serjt.,  to  reply  on  the  first  point — It  is  not  necessary,  in  order 

(•)  Mora  fully  nportod  in  Palm.  SSS,  and  S  Rail.  2SS. 
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to  support  this  sotion,  that'  the  defendant  should  ever  haye  had  a  good 
title.  Bree  v.  Holbeck,  2  Dong.  654,  was  an  action  against  an  adminis- 
trator ;  a  class  of  persons  who  never  covenant  for  title.  [Willbs,  J. — 
Suppose  the  house  conveyed  by  this  deed  had  been  built  ten  years  be- 
fore the  conveyance  to  the  plaintiff,  and  nothing  had  passed  between  the 
owner  of  it  and  the  trustees  of  the  chapel,  and  the  house  had  been  con- 
veyed to  the  plaintiff  in  the  same  words  as  are  in  this  deed,  and  after- 
wards *the  trustees  had  called  upon  the  purchaser  to  remove  r^fTfre) 
the  encroachment,  he  would  have  suffered  the  same  inconveni-  '-  *' 
ence  as  now.  Does  it  not  come  to  this ;  that  the  defendant  has  sold 
the  house  without  the  right  to  the  cornice,  Ac,  or  the  windows  f  That 
is  the  proximate  cause  of  the  loss  to  the  plaintiff:  this  covenant  does 
not  apply  to  give  him  redress  for  that.]  The  cornice,  windows,  JDc, 
had  existed  more  than  twenty  years  before  the  4)onveyanoe.  The  con* 
veyance  ought  to  have  contained  an  exception  of  them. 

£rlb,  G.  J. — We  are  all  of  opinion  that  the  judgment  of  the  Court 
of  Queen's  Bench  was  right  and  ought  to  be  afSrmed.     There  was  a 
conveyance  in  fee  by  the  defendant  to  the  plaintiff  of  a  messuage  and 
premises,  together  with  all  lights,  liberties,  privileges,  easements,  profits 
and  appurt^iances  to  the  same  belonging  or  in  anywise  appertaining 
or  usually  held  or  enjoyed  therewith,  or  deemed  or  taken  as  part  there* 
of;  and  in  that  conveyance  was  a  limited  covenant  by  the  defendant 
that,  *'  notwithstanding  any  act,  deed,  matter  or  thing  whatsoever  made, 
done  or  permitted  to  the  contrary  by"  him  *^  or  any  person  or  persons 
claiming  through,  under,  or  in  trust  for  him,"  he  then  had  good  right 
to  convey  the  messuage  and  premises,  with  their  appurtenances.     It 
turns  out  that  previous  to  the  sale  and  conveyance  of  the  house  and 
premises  the  defendant  had  pulled  down  an  old  house,  and  built  a  new 
Ikouse  on  the  land  to  which  he  had  a  good  title,  but  in  building  the 
new  house  he  encroached  upon  the  adjoining  premises,  and  made  the 
cornice  and  spouts  of  his  house  project  over  his  neighbour's  land,  and 
also  put  in  new  lights  overlooking  it.     In  respect  of  the  land  r^iriro 
^overhung  by  the  coi*nice  and  spouts  the  defendant  had  no  title ;  ^ 
and  in  respect  of  the  light  through  the  windows  he  had  no  right ;  and 
his  neighbour,  having  the  power  of  preventing  him  from  acquiring  a 
right  01C  title  by  user,  had  several  years  before  the  date  of  the  convey- 
ance to  the  plaintiff  called  upon  the  defendant  to  acknowledge  the  en- 
croachment.    The  defendant  did  so,  and  in  order  to  prevent  any  right 
or  title  being  acquired,  entered  into  an  agreement  to  pay  in  respect  of 
the  encroachment  an  annual  sum  of  5s.  so  long  as  the  cornice,  spout  and 
windows  should  be  used  by  him.     It  was  said  that  that  agreement  was 
an  act  done  by  the  defendant  in  derogation  of  the  title,  for  which  he 
had  covenanted,  and  that  he  was  therefore  liable  to  an  action  by  the 
plaintiff  for  a  breach  of  covenant.     I  agree  that  if  this  had  been  a  case 
of  fraud  the  plaintiff  would  have  had  a  wrong  done  him,  for  which  he 
would  have  a  remedy;  but  at  the  trial  he  failed  in  obtaining  redress  on 
the  count  for  fraudulent  concealment  and  misrepresentation,  and  he  is  not 
entitled  to  obtain  it  on  a  count  upon  this  covenant.     The  operation  of  a 
qualified  covenant  for  title  is  well  known,  and  has  been  established  by  a 
series  of  cases,  and  I  do  not  feel  myself  justified  in  departing  from 
the  construction  established  by  those  decisions.     Upon  a  sale  of  real 
property  it  is  for  the  purchaser  to  ascertain  what  the  title  of  the  vendor 
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iBy  and  to  satisfy  himelf  that  he  has  a  good  title.  The  vendor  then 
makes  a  eottreyance,  and  usually  covenants  that  he  has  done  no  act  to 
sffaot  or  derogate  from  his  title.  If  the  vendor  had  no  title  at  all  to  the 
property  conveyed,  there  would  be  no  breach  of  such  a  covenant.  It  is 
said  that  because  the  defendant  acknowledged  the  encroachment  and 
*7741  ™^^®  ^"  agreement  with  *the  owner  of  the  adjoining  premises  to 
-I  pay  an  annual  sum  in  respect  of  it,  those  two  facts  constitute  a 
breach  of  the  covenant ;  but  neither  of  those  acts  was  anything  which 
rendered  the  defendant's  title  worse  than  it  was  originally.  I  concur  in 
the  reasons  given  for  the  judgment  in  the  Court  below. 

Martik,  JB. — I  concur  with  the  judgment  delivered  in  the  Court 
below.  I  do  not  think  it  necessary  to  go  into  the  cases  in  support  of 
that  judgment,  though  it  might  readily  be  shown  that  they  are  founded 
(m  true  legal  principles.  Here  was  the  sale  of  a  house,  and  the  deed 
of  conveyance  witnessed  that  in  consideration  of  the  purchase-money 
the  vendor  conveyed  to  the  vendee  in  fee  a  messuage  or  dwelling-house, 
^^  and  all  and  singular  houses,  outhouses,  edifices,  stables,  walls,  yards^ 
gardens,  ways,  waters,  watercourses,  lights,  liberties,  privileges,  ease- 
ments,  profits  and  appurtenances  to  the  said  messuage,  garden,  heredita- 
ments and  premises  belonging  or  in  anywise  appertaining,  or  usuallv 
held,  occupied  or  enjoyed  therewith,  or  deemed  or  taken  as  part,  parcel, 
or  member  thereof,  or  any  part  thereof."  Words  could  not  be  used  to 
express  more  fully  a  sale  and  conveyance  of  the  house  together  with  the 
cornice  projecting  over  the  adjoining  property,  and  the  appliances  for 
carrying  away  the  water  from  the  roof  into  the  spout  belonging  to  the 
adjoining  propertv,  as  well  as  the  windows.  But  the  title  of  the  vendor 
to  the  cornice  and  those  appliances  and  the  windows  was  under  an  agree- 
ment in  writing  not  under  seal,  so  that  the  vendor  had  no  right  to  tnem, 
and  it  was  in  the  option*  of  the  owner  of  the  aiyoining  property  to  put 
an  end  to  the  enjoyment  of  them  at  any  time. 

*77^1  *If  the  case  had  stopped  there,  then  a  covenant  for  title  would 
-I  or  would  not  have  been  implied  according  as  the  deed  was  before 
or  after  the  statute  8  &  9  Vict.  c.  106,  s.  4,  doing  away  with  the  effect 
of  words  of  conveyance,  as  implying  such  a  covenant.  But  here  there 
is  an  express  covenant  which  negatives  any  such  implication. 

It  has  been  for  centuries  the  practice  in  conveyancing  for  purchasers 
to  tal^e  express  covenants  to  protect  them  in  the  enjovment  of  the  pur- 
chased estate.  There  are  three  which  have  been  used  with  that  special 
object.  First.  An  absolute  covenant  for  title.  Second.  A  covenant 
that  the  vendor  has  a  right  to  convey,  notwithstanding  any  acts  done  by 
him  in  derogation  of  the  title.  Third.  A  covenant  for  quiet  enjoy- 
ment. If  the  defendant  had  entered  into  either  the  first  or  third  of 
these  covenants  he  would  have  been  responsible  to  the  plaintiff.  Bat 
the  covenant  in  the  deed  in  question  is  of  a  totallv  different  character. 
[His  Lordship  read  it.]  Under  this  covenant,  if  the  title  of  the  de- 
fendant had  been'  affected  by  any  act  done  by  him,  the  present  action 
would  have  been  maintainable.  We  should  give  the  covenant  a  construc- 
tion neither  strict  nor  liberal,  but  one  according  to  the  obvious  con- 
struction of  its  language,  and  that  is,  ''  I  will  indemnify  vou  if  I  have 
done  any  act  to  destroy  or  injure  my  title."  The  defendant  has  done 
no  such  act :  all  he  did  was  that  upon  adding  to  the  property  something 
which  he  had  no  right  to  do,  he  entered  into  the  agreement  to  make  a 
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pftyment  as  an  acknowledgment  of  his  encroachment.  However  nnfor- 
tnnate  it  is  that  the  plaintiff  has  not  got  what  he  might  reasonably 
expect  to  haycy  it  would  lead  to  evil  ^consequence  if  we  strained  r^itrirg 
the  eoveoaat  and  held  that  the  present  action  was  maintainable.  ^ 
The  defendant  having  taken  only  a  liailed  eofieBMit,  and  ksviBg  fiuM 
to  prove  fraud,  must  put  up  with  the  loss  which  has  fallen  upon  him. 

WiLLSSy  Kbatino  and  Smith,  JJ.,  and  Ohannkll  and  Pioott,  BB., 
concarred.  Judgment  affirmed. 


6ANDT  and  Wife  v.  JUBBER.    Jultf  10. 
rjteported  5  B.  &  S.  485  (E.  0.  L.  R.  vol.  117.)]. 


IN  THE  QUEEN'S  BENCH. 

WHXIAMS  V.  REYNOLDS.    June  17. 
[Reported  ante,  p.  495.] 


MAINPRICE  V.  WESTLBT.    Jufy  4. 
[Reported  ante,  p.  420.] 


♦RICHARDSON  v.  LOCKLDf.    June  17.  [*777 

Local  aeiion, — Venue, — Nonsuit. — R.  O.  HU,  16  Vici.f  Rules,  orders  and 

regulations,  4. 

The  deelaradon  alleged  that  the  defendant  wrongfiilly  altered  and  diverted  a  footway  through 
land  OTer  whieh  the  poblio  had  a  right  of  waj,  Ac,  wherebj  the  plaintiff  lawftillj  passing  along 
the  footway  was  iqjared :  the  eonntjr  in  the  margin  was  Surrey.  The  footway  was  in  Essex. 
Held, 

!•  That  the  aotion  was  looaL 

2.  That  the  effect  of  Reg.  Oen.  HIL  16  Viet.,  Bales,  orders  and  regnlations,  4,  was  that  the 
deolaration  contained  an  allegation  that  the  caoses  of  aotion  arose  in  Essex,  and  Uierefore  there 
was  a  Tariance  which  entitled  the  defendant  to  a  nonsuit 

Venue — Surrey.  The  declaration  stated  that  the  defendant  wrone* 
fally  altered  and  diverted  a  footway  through  a  piece  of  land  over  which 
the  public  had  a  right  of  way,  and  that  the  defendant  negligently  and 
improperly  made  the  alteration  and  diversion  by  leaving  a  tree  in  the 
•middle  of  the  pathway  so  altered  and  diverted,  and  also  by  wholly  or 
partially  filling  up  a  ditch  on  one  side  of  the  pathway  so  altered  and 
diverted  by  placing  in  the  ditch  a  quantity  of  faggots  and  laying  thereon 
earth,  which  faggots  and  earth,  being  so  negligently  and  improperly 
laid  down,  became  unsafe,  unsound  and  unfit  for  use  as  a  public  foot* 
way,  whereby  the  plaintiff,  whilst  lawfully  passing  along  the  footway/ 
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• 

was  tripped  up  by  reason  of  the  faggots  not  being  properly  pat  down, 
and  fell  with  great  violence  and  injured  his  spine,  fcc. 

Pleas.  First,  not  guilty.  Second,  that  the  plaintiiT  was  not  lawfully 
passing  along  the  footway.     Third,  license  by  the  plaintiff.     Issues. 

On  the  trial,  before  Bramwell,  B.,  at  the  Surrey  Spring  Assizes,  the 
*7781  P^^^^^'^*^  eounsel,  in  opening  the  case  to  the  "^jury,  stated  that 
-I  the  defendant  was  the  owner  in  fee  of  a  field  in  the  parish  of 
Loughton,  in  the  county  of  Essex,  oyer  which  was  a  public  footway,  and 
that  the  defendant  had  diverted  the  footway  from  the  middle  of  the 
field  to  the  side  of  it,  along  a  hedge.  The  learned  Judge  thereupon 
nonsuited  the  plaintiff,  on  the  ground  that  the  cause  of  action  was  local 
and  the  venue  should  have  been  laid  in  Essex. 

In  Easter  Term,  ffatokins  obtained  a  rule  nisi  for  a  new  trial  on  the 
grounds :  First,  that  the  cause  of  action  was  not  local.  ^Acond,  that 
the  plaintiff*  had  a  right  to  lay  the  venue  in  Surrey.  Third,  that  the 
objection  was  not  open  to  the  defendant  on  the  record  as  it  stood. 
Fourth,  that  the  objection  of  the  action  having  been  improperly  brought 
and  the  venue  improperly  laid  in  Surrey  was  not  ground  of  nonsuit. 

Pearce  showed  Cause. — The  cause  of  action  beibs  a  personal  injury 
from  a  diversion  of  a  highway  is  local.  [Cbompton,  J.— I  have  no  doubt 
the  action  is  local ;  but  the  nonsuit  must  be  on  the  ground  of  a  variance 
between  the  proof  and  something  expressly  or  impliedly  in  the  declara- 
tion.] If  the  objection  that  a  local  action  was  brought  in  a  wrong  county 
appeared  on  the  record  it  was  sround  of  demurrer ;  The  Mayor  of  Ber- 
wick V.  Ewart,  2  W.  Bl.  1068, 1070,  per  De  Grey,  C.  J.,  or  if  it  appeared 
at  the  trial  the  plaintiff  would  be  nonsuited ;  1  Chitt.  Plead.,  7th  ed., 
289-290,  and  Cfwes  there  cited,  note  (Jb).  By  Beg.  Gen.  Hil.  T.,  16 
Vict.,  Rules,  Orders,  and  Regulations,  4  (see  1  E.  &  B.,  App.  lxxix.\, 
which  is  the  same  as  Reg.  Gen.  Hil.  T.,  4  W.  4,  rule  8  (see  5  B.  &  Aa. 

*7791  '^PP*  ^')'  ^^  ^^^  name  of  a  county  shall  in  all  cases  be  stated  in 
•I  the  ^margin  of  a  declaration,  and  shall  be  taken  to  be  the  venue 
intended  by  the  plaintiff,  and  no  venue  shall  be  stated  in  the  body  of 
the  decoration,  or  in  any  subsequent  pleading.  Provided,  that,  in  cases 
where  local  description  is  now  required,  such  local  description  shall  be 
given.  [Grompton,  J. — ^Therefore,  in  local  actions  if  not  given,  it  would 
be  ground  of  demurrer.  Blackburn,  J. — The  question  is,  whether  the 
venue  in  the  margin  is  to  be  incorporated  in*  the  declaration  so  as  to 
amount  to  an  assertion  that  the  locus  in  quo  was  situated  in  the  county 
of  Surrey  ?  Grompton,  J. — In  Boyes  v.  Hewetson,  2  Bing.  N.  C.  575 
(E.  G.  L.  R.  vol.  29),  which  was  an  action  by  the  assignee  of  a  lease 
against  the  lessor  on  a  covenant  relating  to  land,  the  venue  was  Middle- 
sex, and  it  appeared  at  the  trial  that  the  land  lay  in  Surrey ;  it  was 
objected  that  the  venue  should  have  been  laid  in  Surrey ;  but  Tindal,  G. 
J.,  said,  pp.  577-8,  he  was  satisfied  by  referring  to  stat.  16  tc  17  Car. 
2,  c.  8,  that  the  objection  did  not  go  to  a  nonsuit,  and  added,  **•  There 
being  no  issue  on  tnis  record  that  involved  the  question  of  locality,  and 
nothing  to  prevent  the  plaintiff  from  proceeding  to  a  verdict, — such  as 
non-compliance  with  the  provisions  of  a  particular  Act  of  Parliament, 
or  the  like, — there  was  nothing  which  necessarily  led  to  a  nonsuit  ;'* 
and  Park,  J.,  after  referring  to  Reg.  Gen.  Hil.  T.,  4  W.  4,  r.  8,  said, 
^'  What  is  the  consequence?  that  if  the  defendant  objected  to  the  omis- 
sion  of  the  locality  on  the  record,  he  should  have  craved  oyer,  and 
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denmrred."]  In  1  Chitt  Plead.,  7th  ed.,  287,  it'iB  said,  '^Ab  to  the 
extent  of  the  ajppUeatioxi  of  the  rule  it  would  seem  from  its  terms  to 
wplj  to  every  declaration  and  pleading  in  which  local  description  is  not 
^Mrltf  required ;  *80  that  even  in  actions  where  the  venue  is  t^itoa 
local,  as  in  eaee  for  an  injury  to  a  house  or  land,  or  right  of  '- 
common  or  way,,  after  stating  the  county  in  the  margin,  no  subsequent 
statement  of  place  is  necessary."  [Blackburn,  J. — fixcept  where  local 
description  is  required.  The  principle  is  clearly  laid  down  in  Boyes  v. 
Hewetson,  2  Bing.  N.  G.  576  (£.  C.  L.  B.  vol.  29),  though  the  issues 
are  not  set  out.]  In  BuUen  and  Leake  Precedents  of  Pleading,  p.  2, 
note  (c),  2d  ed.,  it  is  said,  *^The  venue,  or  the  county  named  in  the 
margin  of  the  declaration,  is  the  place  where  all  the  facts  alleged  in  the 
declaration  are  supposed  to  have  happened.  Where  the  place  of  the 
happening  of  a  fact  is  a  material  allegation,  the  venue  stated  in  the 
margin  supplies  that  allegation  in  the  absence  of  any  other  statement:" 
citing  Cook  v.  Swift,  14  M.  &  W.  285,  Boydell  v.  Harkness,  3  C.  B. 
168  (£•  C.  L.  R.  vol.  64).  The  declaration  must  be  read  as  if  the  foot* 
way  was  stated  to  be  in  Surrey. 

.  ITeatmany  in  support  of  the  rule. — [Gbompton,  J. — On  the  second 
point  Cook  v.  Swift,  14  M.  &  W.  235,  is  a  strong  authority  against 
you.]    [He  then  applied  to  change  the  venue.] 

Gromptox,  •T.-— The  nonsuit  by  my  brother  3ramwell  iras  right. 

As  to  the  first  point.  This  is  an  action  for  a  nuisance  on  real  prop- 
erty, and  such  causes  of  action  are  clearly  local. 

The  second  point  is  whether  here  was  ground  of  nonsuit ;  and  that 
depends  on  whether  there  is  in  this  declaration  an  allegation  that  the 
act  complained  of  took  *place  in  Surrev.  Under  Reg.  Gen.  Hil.  r^iro-i 
T.,  16  Vict.,  Rules,  oraers  and  regulations,  4,  every  material  ^ 
allegation  is  to  be  taken  to  be  in  the  county  named  in  the  margin :  and 
therefore  this  declaration  contains  an  allegation  as  matter  of  description 
that  the  footway  diverted  was  in  Surrey ;  whereas  the  evidence  would 
have  proved  it  to  be  in  Essex.  I  felt  some  doubt  whether  there  was  an 
exception  of  local  actions  by  reason  of  the  proviso  in  the  rule  that  '*  in 
cases  where  local  description  is  now  required,  such  local  description 
shall  be  given."  At  common  law  the  venue  in  the  margin  would  not  be 
an  assertion  that  the  cause  of  action  arose  in  Surrey,  and  therefore 
would  not  be  ground  of  nonsuit.  But  the  cases  of  Cook  v.  Swift,  14 
M.  k  W.  235,  and  Boydell  v.  Harkness,  8  G.  B.  168  (E.  G.  L.  B.  vol. 
54),  decide  that  under  the  new  rules  every  material  act  alleged  in  the 
declaration  is  to  be  taken  as  having  occurred  in  the  county  stated  in  the 
margin,  which,  for  this  purpose,  is  incorporated  in  the  declaration,  and 
that  construction  is  adopted  in  the  text  books,  1  Chitt.  Plead.,  7th  ed. 
287,  and  Bullen  and  Leake  Precedents  in  Pleading,  p.  2,  note  (c),  2d 
ed.     I  think,  therefore,  that  we  should  follow  them. 

Blackburn,  J. — The  declaration  is  drawn  inartificially  and  out  of  the 
common  way ;  but  in  effect  it  alleges  that  the  defendant  was  guilty  of  a 
nuisance  in  obstructing  a  public  footway,  and  that  in  consequence  the 
plaintiff  suffered  injury.  In  substance  it  is  an  action  for  injury  arisinff 
from  a  nuisance  on  real  property,  which  is  clearly  a  local  action,  and 
the  property  is  in  the  county  of  Essex.  It  is  correctly  laid  down  in 
Roscoe  on  Evidence,  p.  487,  *10th  ed.,  *^  If  the  action  is  local,  r««7g2 
and  it  appears  on  the  evidence  that  the  premises  are  not  situate  '- 


782  MCHAKDSON  v.  LOCKLIN.    T;  V.  1865. 

within  the  coantji  this  ia  not  a  ground  of  nonsnit  or  objection  at  niai 
priasy  nnlees  the  plea  raises  the  point  of  yenae,  or  the  effect  is  to  pro- 
duce a  Tariance.  There  is  no  plea  traversing  the  right  of  way;  and 
the  question  is  whether  on  the  present  pleadings  the  evidence  as  opened 
by  the  plaintiff's  counsel  would  raise  a  material  variance.     The  mar- 

Sinal  venue  is  Surrey,  and  if  that  is  to  be  taken  as  repeated  in  the 
eclaration,  the  effect  is  that  the  declaration  contains  an  allegation  that 
the  defendant  diverted  a  footway  in  Surrey,  not  a  footway  in  Essex. 
In  Bullen  and  Leake  Precedents  of  Pleading,  p.  2,  note  (e),  2d  ed.,  it 
is  stated  that  since  the  new  rules  ^^  where  the  place  of  the  happening  of 
a  fact  is  a  material  allegation,  the  venue  so  stated  in  the  margin  sup- 
plies that  allegation  in  the  absence  of  any  other  statement,"  and  the 
cases  of  Cook  v.  Swift,  14  M.  &  W.  285,  and  Bojrdell  v.  Harkness,  3  C. 
B.  168  (E.  C.  L.  R.  vol.  54),  to  which  reference  is  made,  bear  out  that 
proposition.  Therefore  in  this  declaration  there  is  an  averment  that 
the  footway  obstructed  was  in  Surrey,  and  that  being  a  material  aver- 
ment, as  the  action  is  local,  a  variance  is  raised  between  the  allegation 
and  the  proof,  and  the  plaintiff  Was  properly  nonsuited. 

Bule  discharged. 


The  case  of  Rktnolds  v.  Jbx  (June  16th)  is  unavoidably  postponed. 


♦788]  *MEMORANDA. 

In  this  Vacation, 

Richard  Baron  Westbury,  Lord  High  Chancellor,  resigned  the  Great 
Seal  on  the  4th  July,  which  was  delivered  by  Her  Majesty  to  Robert 
Monsey  Baron  Cranworth,  who  thus  became  Lord  High  Chancellor  for 
the  second  time. 

Sir  Charles  Crompton,  Knight,  one  of  the  justices  of  this  Court, 
died  on  the  80th  October. 

John  Shapland  Edmonds-Stock,  Esq.,  of  the  Middle  Temple,  was 
appointed  one  of  Her  Majesty's  Counsel,  learned  in  the  law. 
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The  Judges  who  luiially  sat  in  Banc  in  this  Term  were : — 

COCKBUBN,  0.  J.y  ShBB,  J., 

Mbllob,  J.,  LusHy  J. 


The  QUEEN  v.  The  Inhabitants  of  St.  LEONARD,  SHORE- 
DITCH.    Nov.  8. 

I\wr.^Irr€mavdbiliiy.'-^Be8idenee.'^9  S 10  Vict.  e.  66, «.  1.— 24  A  25  Viet.  e.  55, «.  1. 

1.  In  oidir  to  eonititate  a  reiidenoe  within  stats.  9  ^  10  Viet'o.  66,  and  24  A  25  Viet  o.  56, 
it  is  not  necMsuy  that  the  rssidoDoe  sbonld  1m  in  a  bouse  or  any  plaoo  usually  appropriated 
to  haman  habitation. 

2.  A  panper  haTing  resided  for  sixteen  years  In  a  parish  sold  her  fnmltore  and  left  her  lodg- 
ings and  being  destitute  wandered  about  in  the  parish  and  out  of  it,  and  slept  on  the  steps 
of  a  house  in  the  parish  the  night  before  she  obtained  shelter  in  a  reftige  for  houseless  poor 
oat  of  the  parish  where  she  slept  for  twenty-one  suoeesslTo  nights,  in  the  daytime  wandering 
about  ebiefly  in  the  parish.  On  ceasing  to  be  an  inmate  of  the  reftige  she  applied  to  be 
admitted  into  the  workhouse  of  the  parish,  but  was  refused ;  she  then  slept  for  two  nights  in 
the  parishi  and  on  again  applying  was  admitted  Into  tlie  workhouse.    Held,  irremovable. 

On  appeal  to  the  October  Quarter  Sessions  for  Middlesex  in  1864,  a 
warrant  or  order  by  a  ^Metropolitan  police  magistrate  for  the  r^c^or 
remoyal  of  Sarah  Broad,  widow,  from  the  parish  of  St.  Leonard,  ^ 
Shoreditch,  to  the  parish  of  St.  Dionis,  Backchurch,  was  quashed,  sub- 
ject to  the  following  case. 

The  grounds  of  remoyal  accompanjine  the  warrant  or  order  alleged 
a  settlement  in  the  appellant  parish,  and  it  was  proved  and  admitted 
that  the  last  lesal  settlement  of  the  pauper  was  in  their  parish.  The 
only  ffround  of  appeal  on  which  the  case  arose  was,  that  the  pauper 
resided  in  the  respondent  parish  and  in  the  Union  in  which  that  parish 
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is  included  for  three  years  next  before  the  application  for  the  order  of 
removal.  The  application  for  the  warrant  or  order  of  removal  was 
made  on  the  date  thereof,  the  25th  Eebraary,  1864. 

The  pauper  had  resided  at  various  places  in  the  respondent  pariah  for 
about  sixteen  years  previous  to  and  until  the  month  of  September  or 
October,  1863 :  at  which  time,  in  consequence  of  illness  whilst  lodging 
in  that  parish,  she  went  into  St.  Bartholomew's  Hospital,  in  the  city  of 
London,  but  left  at  her  lodging  such  articles  of  furniture  as  she  then 
had,  intending  to  return  to  it.  The  pauper  remained  in  the  hospital 
till  near  Christmas^  1863 ;  the  day  she  left  the  hospital  she  returned  to 
her  lodging  and  then  sold  her  articles  of  furniture  in  order  to  pay  Che 
rent  which  had  accumulated  and  other  debts ;  she  then  lefk  her  lodging 
and  resided  in  the  respondent  parish,  with  the  person  who  bought  her 
furniture,  for  a  week,  when,  being  destitute,  she  wandered  about  in  the 
respondent  parish  aiid  out  of  it,  and  slept  on  the  steps  of  a  house  in 
that  parish  the  night  before  she  obtained  shelter  in  a  Refuge  for  the 
houseless  poor,  where  she  slept  for  twenty-one  successive  nights,  her 
*7861  ^'^^^^  ^^  ^admission  having  been  renewed  at  the  end  of  the  first 
^  seven  and  again  at  the  end  of  fourteen  days,  such  renewal  beinff 
necessary  according  to  the  rules  of  the  Refuge.  The  Refuge  is  situated 
out  of  the  respondent  parish  in  the  adjoining  parish  of  St.  Luke.  It 
is  supported  by  voluntary  subscriptions  and  is  open  daring  the  winter 
for  the  purpose  of  receiving  houseless  persons,  who  are  sheltered  therein 
and  provided  with  a  sleeping  place  and  a  ration  of  bread.  Durins  the 
period  of  her  being  thus  sheltered  she,  in  the  day  time,  wandered  aboa 
chiefly  in  the  respondent  parish  until  she  met  a  gentleman  who  knew 
her,  who  endeavoured  to  procure  her  admission  into  Shoreditch  Work- 
house, but  she  was  refused  admission.  She  then  slept  for  two  nights  in 
the  respondent  parish  and  on  again  applying  was  admitted  into  the 
workhouse  of  that  parish. 

The  respondent  parish  is  an  extensive  parish  under  a  Board  of  Ouard- 
lans  and  under  the  control  of  the  Poor  Law  Board,  and  for  the  purpose 
of  irremovability  by  residence  and  other  purposes  of  the  Poor  Law 
Board  forms  an  Union  by  itself. 

It  was  contended  on  behalf  of  the  appellants  that  upon  these  facts 
the  pauper  was  irremovable  by  virtue  of  having  resided  in  the  respondent 
parish  for  more  than  three  years  next  before  the  application  for  the 
warrant  or  order  of  removal.  It  was  contended  on  behalf  of  the  re- 
spondents that  the  residence  was  broken.  The  Quarter  Sessions  were 
of  opinion  that  the  pauper  had  no  intention  of  permanently  leaving  the 
respondent  parish,  but  that  she  was  driven  to  do  so  by  being  destitute 
and  houseless,  and  they  quashed  the  order  of  removal. 
*7871  ^^^  question  for  the  opinion  of  this  Court  was,  whether  *the 
^  pauper  was  irremovable  from  the  respondent  parish  by  virtue  of 
having  resided  therein  for  more  than  three  years  next  before  the  appli- 
cation for  the  warrant  or  order  of  removal. 

HuddlesUm  {Sydney  Scutings  with  him),  in  support  of  the  order  of 
Sessions. — The  pauper  had  a  three  years'  residence  in  the  respondent 
parish ;  her  sleeping  for  twenty-one  nights  in  the  Refuge  for  houseless 
poor  out  of  that  parish  was  involuntary,  and  did  not  constitute  a  break 
in  the  residence.     [He  was  then  stopped.] 

G.  Tayler^  contra. — Supposing  tnat  the  sleeping  in  the  Refuge  for 
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houseless  poor  was  not  a  residence,  in  law,  in  the  parish  of  St.  Luke, 
still  the  pauper  had  ceasjsd  to  reside  in  the  responaent  parish.  There 
cannot  be  a  coDStmctive  residence  in  a  parish  unless  the  pauper  has  in 
It  some  lodging  or  place  of  aMde  in  which  he  retains  some  rig^t  or 
interest  In  ]^g.  v.  The  Guardians  of  Stourbridge  Union,  84  L.  J.  M. 
C.  179, 11  Jur.  N.  S.  799,  a  pauper,  having  occupied  lodgings  in  a 
parish,  in  October,  1862,  left  it.  to  work  in  another  parish  out  of  the 
Union,  intending  to  return  when  the  trade  at  which  he  worked  became 
better :  he  was  absent  out  of  the  Union  for  three  months,  when  he 
returned  to  his  lodgings,  and  in  a  fortnight  left  them  again :  after  three 
weeks  he  again  returned  t6  his  lodgings :  during  each  absence  his  lodg- 
ings were  not  occupied,  and  had  he  returned  at  any  time  he  might  have 
had  them :  and  on  his  first  absence  he  left  some  old  and  worthless  clothes 
in  them ;  the  Quarter  Sessions  having  quashed  an  order  of  removal  on 
the  ground  that  the  pauper  had  ^acquired  irremovability  by  three  r^iiroo 
Tears'  residence :  this  Court  held  that  the  absence  was  a  break  in  1- 
nis  residence.  [Blackburn,  J. — Our  judgment  in  that  case  proceeded 
upon  this,  that,  the  pauper  being  physically  absent  from  the  Union,  had 
not  retained  a  residence  in  it :  here,  though  the  pauper  slept  at  the 
Refuge  for  houseless  poor  out  of  the  responaent  parish,  she  had  no  resi- 
dence out  of  that  parish.]  There  was  a  break  of  residence  as  much  as 
in  the  case  of  absence  under  an  order  of  removal.  [Mellor,'  J. — In 
that  case  the  absence  is  involuntary :  here  was  an  intention  to  return  to 
the  respondent  parish.  Shbb,  J.,  referred  to  The  Overseers  of  Hart- 
field,  appts.,  The  Overseers  of  Botherfield,  respts.,  17  Q.  B.  746  (E.  G. 
L.  B  vol.  79).] 

CocKBURH,  C.  J. — I  am  of  opinion  that  the  order  of  Sessions  was 
right,  and  that  the  pauper  was  irremovable  from  the  respondent  parish. 
I  start  with  the  position  that,  in  order  to  constitute  a  residence  within 
stats.  9  ft  10  Vict.  c.  66,  and  24  ft  25  Vict.  c.  56,  it  is  not  necessary 
that  the  residence  should  be  in  a  house  or  any  place  usually  appropri- 
ated to  human  habitation.  There  are  unfortunate  persons  who.  Laving 
no  such  place  of  habitation,  seek  temporary  shelter  under  dry  arches, 
and  elsewhere,  and  if  they  remained  in  a  parish  sleeping  in  the  open  air 
that  would  be  a  residence  within  the  meaning  of  these  statutes ;  "  resi- 
dence" does  not,  more  than  the  word  **  living,"  imply  occupation  of  a 
given  house  and  sleeping  in  it. 

The  next  proposition  is,  that  the  doctrine  that  residence  within  those 
statutes  is  not  interrupted  by  a  temporary  absence  arising  from  neces- 
sity or  convenience,  ^applies  equally  in  the  case  of  a  person  who  t^iitqq 
has  not  a  house  or  lodging  as  in  the  case  of  a  householder  or  ^ 
lodger.  Here  the  pauper  was  obliged  to  give  up  her  lodging  in  the 
respondent  parish,  and  wandered  about  in  order  to  obtain  a  nisht's 
shelter,  until  she  went  into  the  Refuge  for  houseless  poor,  out  of  the 
respondent  parish,  but  that  was  not  with,  the  intention  of  abandoning 
that  parish,  because  she  went  back  to  it  day  by  day,  and,,  as  soon  as  she 
was  compelled  to  cease  being  an  inmate  of  the  Befuge^  returned,  and 
tried  to  get  into  the  workhouse  of  the  respondent  parish..  Therefore, 
there  was  not  an  interruption  of  the  residence  in  that  parish  any  more 
than  there  would  be  if  she  had  been  a  person  having^  a  bouse  there,  and 
had  been  absent  from  it  for  a  temporary  purpose. 

It  was  pressed  upon  us  that,  in  all  the  cases  of  constructive  residence 
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hitherto  decided,  the  pauper  who  was  temporarily  absent  from  the  parish 
had  a  house  or  lodgiug  there,  and  it  was  contended  that  in  order  to  con- 
stitute such  a  residence,  there  must  be  a  dwelling-place  in  the  parish  to 
which  the  pauper  would  have  a  right  ta  return.    But  that  is  begging  the 

Sestion  whetner  there  may  not  be  residence  in  a  parish  by  sleeping  in 
» open  air. 

In  the  present  case  I  go  beyond  the  finding  of  the  Sessions.  I  say 
the  pauper  never  left  the  respondent  parish :  and  on  that  ground  her 
residence  continued  in  that  parish. 

Blackburn,  J. — The  pauper  had  resided  in  the  respondent  parish  for 
sixteen  years,  at  the  end  of  which  she  was  turned  out  of  her  lodging, 
mwQifi  t^d  wandered  about  *the  parish  by  day ;  and  at  night  she  was 
-^  driven  by  destitution  to  go  into  a  Acfuge  out  of  the  parish,  and 
continued  for  twenty-one  nights  to  sleep  there.  It  is  said  that  her  hav- 
ing no  house  or  place  where  she  had  a  right  to  go  to  at  night  in  the 
respondent  parish  was  a  ceasing  to  reside  in  that  parish.  The  fact  of 
sleeping  in  a  parish  is  an  important  element  in  making  out  the  residence, 
so  also  is  the  fact  of  having  a  dwelling-place  there ;  but  neither  of  them 
is  conclusive.  And  I  agree  with  the  Lord  Chief  Justice  that,  on  the 
facts  found  in  the  present  case,  the  sleeping  out  of  the  respondent  parish 
did  not  amount  to  a  ceasing  to  reside  in  it. 

Mbllor,  J. — According  to  Mr.  Tayler'^  argument  the  most  destitute 
persons,  for  whose  benefit  especially  the  poor  law  was  intended,  would 
pe  deprived  of  it. 

Shbb,  J. — In  Reg.  v.  The  Directors  of  Brighton  Poor,  4  E.  &  B. 
286  (E.  C.  L.  R.  voL  82^,  it  was  held  that  personal  inhabitancy  was  not 
necessary  under  stat.  9  ^  10  Vict.  c.  66,  s.  1,  as  it  was  under  stat.  13 
&  14  Car.  2y  c.  12,  s*  1.  Order  of  Sessions  confirmed. 


*T91]  ^SAUNDERS,  Appellant,  BALDY,  Respondent    Nw.  11. 

Qame.—X  S2W.if  c.  32,  m.  3,  23.— CumuZo^tpe  pmaUies. 

Stat  1  ^  S  W.  4)  0.  SS|  8.  3,  inlijeetB  a  penon  killing  or  taking  birds  of  gamo  during  MrUin 
Msf OBI  of  tko  year  to  n  ponalfcj  not  oxeeeding  1^  for  OTory  hand  of  game  kiUad  or  takta. 
8oct.  SS  f nljoeta  porsoni  killing  or  taking  game,  or  niing  any  dog,  ^o.,  for  the  pnrpoM  of 
aaarohing  for  or  killing  or  taking  gamo,  without  a  eartifioatoi  to  a  penalty  not  exceeding  5L 
Held|  that  the  penaltiea  in  the  two  leetiona  are  ovmnlatiTe,  and  therefofo  n  person  nting  u 
instrument  for  taking  a  bird  of  game  without  a  oertifleata  out  of  season  was  liable  to  n  peaaltf 
Wider  seel.  S8. 

Case  stated  pursuant  to  stat.  20  &  21  Yict.  c.  48,  s.  2. 

At  a  Petty  Sessions  holden  at  Hailsham,  in  the  county  of  Sussex,  an 
information  preferred  by  the  appellant  against  the  respondent,  under 
stat.  1  &  2  W.  4,  c.  32,  s.  23,  cnarging  that  the  respondent  did,  on  the 
12th  March  last,  unlawfully  use  a  certain  instrument,  to  wit,  a  trap,  for 
the  purpose  of  taking  game,  he  not  being  authorized  so  to  do  for  want 
of  a  game  certificate,  contrary  to  the  statute,  whereby  he  had  forfeited 
a  sum  not  exceeding  57.,  was  heard  and  dismissed. 

At  the  hearing  of  the  information  the  justices  were  satisfied  upon  the 
evidence  given  by  the  appellant  that  the  trap  set  by  the  respondent  on 
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tiie  day  mentioned  in  the  informatioQ  was  set  to  catoh  partridges  or 
pheasants.     It  also  appeared  that  he  had  no  game  certificate. 

It  was  contended  on  the  part  of  the  appellant  that  an  uncertificated 
person  who  killed  partridges  or  pheasants  at  the  period  of  the  year  men- 
tioned in  the  information  would  be  liable  to  two  penalties,  viz.,  one  for 
killing  game  out  of  season,  and  the  other  for  doing  so  without  being 
aathorized  bj  a  game  certificate,  and  that,  as  ^regards  the  latter  r«iTQo 
penalty,  a  person  was  liable  to  it  for  using  an  instrument  to  take  ^ 
or  kill  game  without  such  certificate  whether  game  was  in  or  out  of 
season. 

The  justices  were  of  opinion  that,  inasmuch  as  under  stat.  1  &  2  W. 
4,  c.  82,  s.  8,  all  persons  are  prohibited  from  killing  or  taking  partridges 
or  pheasants  between  the  Ist  February  and  the  Ist  September,  and  the 
Ist  February  and  the  Ist  October  respectively,  and  no  certificate  would 
authorise  persons  to  take  or  kill  game  of  that  kind  between  such 
periods,  the  respondent  could  not  be  said  not  to  be  authorized  for  want 
of  a  game  certificate,  and  therefore  could  not  be  legally  convicted  upon 
this  information,  when  no  game  certificate  would  have  authorized  nim 
to  take  or  kill  game  at  the  time  when  the  ofience  in  question  was  al- 
leged to  have  been  committed. 

The  question  for  the  opinion  of  this  Court  was,  whether  the  justices 
were  correct  in  their  determination. 

JSonnen,  for  the  appellant. — Stat.  1  &  2  W.  4,  c.  82,  s.  8,  for  the 
protection  of  public  decency,  prohibits  the  killing  or  taking  any  game 
on  certain  days,  viz.,  on  Sunday  and  Christmas  Day ;  also,  lor  the  pro- 
tection of  game  in  the  time  of  breedings  it  prohibits  the  killing  or  taking 
of  certain  birds  of  game  during  certain  seasons  of  the  year,  and  in  the 
latter  case  imposes  a  penalty  not  exceeding  11.  for  every  head  of  game 
killed  or  taken.  Sect.  23  prohibits  the  killing  or  taking  any  game^  or 
using  any  dog,  &c.,  for  the  purpose  of  searching  for  or  killing  or  taking 
game  without  a  game  certificate,  independently  of  the  season  of  the 
year,  under  a  penalty  not  exceeding  5/.  The  object  of  this  latter  sec- 
tion is  ^different  from  that  of  the  former,  being  for  the  protec-  r#7QQ 
tion  of  the  revenue ;  and  it  provides  that  no  person  convicted  ^ 
under  it  shall  be  exempted  from  any  penalty  under  any  statute  relating 
to  game  certificates  but  that  the  penalty  imposed  by  that  Act  shall  be 
cumulative.  The  personal  license  is  granted  without  reference  to  the 
season  of  the  year, — it  may  be  granted  the  day  after  the  shooting  sea- 
son has  closed,  so  making  the  grantee  a  licensed  person,  but  subject  to 
the  restrictions  imposed  by  sect.  8 ;  and  the  license  expires  on  the  day 
mentioned  in  it  for  its  termination,(a)  at  whatever  time  of  the  year  it 
was  taken  out.  A  person  may  do  a  wrong  against  the  game,  and  a 
wrong  against  the  revenue,  and  so  be  liable  to  a  penalty  under  both  sec- 
tions. 

I7o  counsel  appeared  for  the  respondent. 

CocKBURN,  C.  J. — A  person  may,  by  the  same  act,  commit  two  dis- 
tinct and  substantive  offences,  one,  the  killing  game  out  of  season,  an 
offence  under  the  second  clause  in  sect.  8,  the  object  of  which  is  the 
preservation  of  game,  and  another,  the  killing  game  without  a  certifi- 
cate, an  offence  under  sect.  28,  the  object  of  which  is  the  protection  of 
the  revenue,  and  equally  an  offence  at  whatever  time  of  tne  year  it  is 

(a)  Sm  itot  28  ^  S4  Viot  o.  90,  ft.  t,  10. 
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commit'ted.    And,  vnder  sect.  23,  an  offence  may  be  committed  by  a 
person  not  having  a  game  certificate,  though  the  game  is  not  killed. 

Lush,  J. — The  enactments  in  sects.  3  and  28  are  different.    The 
penalties  are  camnlative.  Case  remitted. 


♦TQiii  "^^^^  ^^^^^  ^w^  of  Health  for  the  District    of   WAEE- 
'^*J      FIELD,  Appellants,  The  WEST  RIDING  and  GRIMSBY 
Railway  Company,  Respondents.    Nov.  11. 

The  QUEEN  v.  WILLIAM  HENRY  RAWSON,  the  Younger, 
Esq.,  and  Another,  Justices  of  the  WEST  RIDING  OF  YORK- 
SHIRE. 

Bailways  Clauses  Consolidatum  Act,  1845,  SA9  Viet,  e,  20,  ss.  3,  58.— <' Jif#<jee.**— 
Interest. — Orders  for  repair  and  disobedience  of  order, — Description  of  Justices. — 
20S21  Viet,  c.  43,  ss,  5,  6.~Cm(«.— 11  S  12  Viet,  e.  44,  s.  5. 

1.  The  Railways  Clauses  ConsolidaUon  Aet,  1845,  8^9  Viot  e.  20,  i.  68,  enaota  tbat  any 
qnestion  as  to  damage  done  to  a  road  by  a  railway  Company  in  making  the  nilwnj,  or  as  to 
the  repair  thereof  by  them,  shall  be  referred  to  the  determination  of  two  Jnsticea;  **  and  anek 
Jvstioes  may  direet  snob  repairs  to  be  made  in  tbe  state  of  sueh  road,  in  respeei  of  the  damage 
done  by  the  Company,  and  within  snob  period  as  they  think  reasonable,  and  may  impoae  oa 
the  Company,  for  not  carrying  into  effect  snob  repairs,  any  penalty  not  exceeding  &L  per  day 
as  to  sach  justices  shall  seem  just."  Beet  8  enacts  tbat  the  word  *<  justice"  shaU  mean  Joatiea 
of  the  peace  acting  for  the  county,  city,  borengb,  ^c,  or  place  where  tbe  matter  reqairiag  the 
cognisance  of  any  such  Joitioe  shall  arise,  and  who  shall  not  be  interested  in  tbo  mattar.  Held, 
(1.)  That  the  definition  in  sect  3  did  not  render  a  Justice  of  the  peace  who  was  intereeted 

incompetent  to  act  if  the  party  knowing  that  he  was  interested  assented  to  hia  aeting. 
(£.)  That  tbe  penalty  for  disobedience  of  an  order  to  repair  must  be  imposed  bjr  the  same 

justices  who  made  it. 
(3.)  Smmble,  that  the  objeeiion  to  one  of  tbo  Jostioei  on  tbe  ground  of  iBtareaft  having 
been  waived  on  tho  hearing  of  the  original  information,  he  might  act  in  onforeiag  an 
order  then  made. 
S.  Two  justices  of  the  county  made  an  order  on  a  railway  Company  under  sect  58  to  repair 
highways  within  the  borough  of  W.,  to  which  damage  had  been  done  by  them  in  making  their 
railway:  the  order  described  them  as  Justices  "in  and  for  tbe  said  borough  of  W."    Tbe 
county  justices  had  Jurisdiction  within  the  borough  of  W.,  and  there  was  no  separata  oomseis- 
iion  of  the  peace  for  the  borough.    Held,  that  the  description  of  the  justices  was  aufflcient. 

3.  A  rule  calling  on  justices  of  the  peace  to  show  cause  why  a  case  should  not  be  atat«d 
onder  stat  20  St  21  Viot  c.  43,  s.  5,  was  made  absolute,  nothing  being  said  about  ooata.  Held, 
that  the  party  appiying  was  not  entitled  to  costs  under  seet  6  on  taxing  the  eoata  of  the  case. 

4.  Where  justices  dismiss  an  informaUon  on  the  ground  that  one  of  them  is  diaqnalifted  by 
interest  from  hearing  it,  they  ought  not  to  state  a  case  under  stat.  20  it  21  Viet  o.  43,  as  tbe 
remedy  for  the  party  complaining  of  their  decision  is  by  mandamus  or  rule  under  stat  11  Jt  12 
Viot  0.  44,  s.  5. 

Case  stated  by  justices  under  stat.  20  &  21  Vict.  c.  48,  in  obedience 
to  an  order  of  ttus  Court. 

^1951  *^V^^  ^^  information  before  William  Henry  Rawson  the 
-I  younger  and  Joshua  Thomas  Horton,  Es^s.,  justices  of  the  West 
Riding  of  Yorkshire,  at  a  Petty  Session  at  Wakefield,  on  the  17th  No- 
vember, 1864,  by  the  Local  Board  of  Health  for  the  District  of  Wake- 
field, against  The  West  Riding  and  Grimsby  Railway  Company,  under 
sect.  58  of  The  Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict, 
c.  20,  for  not  obeying  an  order  of  justices  made  under  that  section, 
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direcdDg  the  repair  of  roads  which  had  been  damaged  by  the  respond- 
ents, in  the  coarse  of  making  their  railway,  under  the  West  Riding  and 
Grimsby  Railway  Act,  1862,  25  k  26  Vict.  o.  ccxi.  (see  The  West 
Riding  and  Grimsby  Railway  Company,  appts.,  The  Local  Board  of 
Health  for  the  District  of  WiJcefield,  respts.,  vol.  5,  p.  478) ;  the  justices 
dismissed  the  summons,  and  refused  to  comply  with  an  application  by 
the  Local  Board  to  state  a  case. 

Subsequently  the  Local  Board  obtained  a  rule  calling  upon  the  justices, 
and  also  upon  the  respondents,  to  show  cause  why  a  case  should  not 
be  stated.  Cause  was  shown  by  the  respondents,  and  the  Court  made 
the  rule  absolute. 

The  present  case  was  thereupon  stated. 

The  railway  passes  into  and  is  in  part  situate  within  the  district  of 
the  Local  Board,  and  in  the  course  of  making  it  public  roads,  of  which 
the  Local  Board  are  surveyors,  had  been  used  and  interfered  with  by 
the  railway  Company  within  the  meaning  of  sect.  58  of  stat.  8  &  9  Vict, 
c.  20,  and  thereby  damaged. 

On  the  13th  January,  1864,  the  Local  Board  laid  an  information 
against  the  railway  Company  under  sect.  58,  and  thereupon  a  summons 
was  issued  to  the  railway  Company,  which  was  heard  before  Colonel 
Smyth  and  ^Henry  William  Stansfeld,  Esq.,  two  justices  of  the  rn^noQ 
West  Riding,  on  the  1st  February,  1864,  and  they  made  an  order  ^ 
on  the  railway  Company  to  repair  the  roads.  The  justices  who  made 
it  were  described  in  it  as  justices  **  in  and  for  the  said  borough  of  Wake- 
field." 

All  the  justices  of  the  peace  of  the  West  Riding  have  jurisdiction 
within  the  borough  of  Wakefield,  which  is  the  district  of  the  Local 
Board,  and  there  is  no  separate  commission  of  the  peace  for  the  borough. 

Upon  the  hearing  of  that  information,  four  objections  were  taken  by 
the  railway  Company,  the  first  of  which  was,  that  Colonel  Smyth  was 
interested  in  the  matter  of  the  information,  being  a  proprietor  in  The 
Aire  and  Calder  Navigation  Company,  and,  as  such,  a  ratepayer  within 
the  district  of  the  Local  Board.  That  was  the  only  objection  ultimately 
relied  upon,  each  of  the  other  three  being,  upon  the  heariog,  abandoned 
by  the  attorney  for  the  railway  Company,  who  then  applied  for  and 
obtained  a  case  for  the  opinion  of  this  Court  upon  the  last  objection 
only.  That  case  came  before  this  Court,  having  a  copy  of  the  informa- 
tion of  the  13th  January,  1864,  and  a  copy  of  the  order  of  justices  of 
the  1st  February,  1864,  attached  thereto  and  forming  part  thereof. 
And  the  Court  ordered  that  the  judgment  or  determination  of  Colonel 
Smith  and  Henry  William  Stansfeld  should  be  affirmed. 

The  railway  Company  refused  to  obey  the  order,  and  the  Local  Board 
laid  an  information  against  them  for  disobedience  of  it,  and  a  summons 
thereupon  was  issued  and  served  on  them.  They  did  not  appear,  but  it 
came  on  for  hearing,  on  the  24th  August,  1864,  before  Colonel  Smvth 
and  Henry  Stansfeld,  Esq.,  the  two  justices  before  named,  and  they 
convicted  the  railway  Company,  and  a^judeed  them  to  pay  a  penalty 
of  52.  a  day,  amounting  *to  the  sum  of  5002.,  under  sect.  58  of  r«7Q7 
Stat.  8  &  9  Vict.  c.  20.  L  '^' 

The  railway  Company  appealed  to  the  Quarter  Sessions  against  this 
conviction  on  the  ground  that  it  was  invalid  by  reason  of  Colonel  Smyth 
being  interested  within  stat.  8  &  9  Vict.  c.  20,  s.  8,  and  thereupon  the 
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Quarter  Sessions  quashed  the  conviction  subject  to  a  case  for  the  opinioB 
of  this  Court.    No  case  was  however  taken  np. 

Upon  the  hearing  of  the  information  on  which  (he  present  case  wts 
stated,  the  railway  Company  objected,  among  other  things,  that  the 
order  disobeyed  was  void  for  want  of  jurisdiction  in  Colonel  Smyth,  cue 
of  the  justices  who  made  it,  he  being  interested  within  the  meaning  of 
Stat.  8  &  9  Vict.  c.  20,  s.  8,  and  because  the  justices  were  wrongly  de- 
scribed in  the  order  as  justices  of  the  peace  for  the  borough  of  Wakefield, 
whereas  they  were  justices  of  the  peace  of  West  Biding  of  Yorkshire; 
and  that  the  judgment  of  this  Court  on  the  previous  case  did  not  cure 
these  defects,  for  the  order  was  not  thereby  confirmed  ezo^t  upon  the 
point  then  raised.  * 

The  Local  Board  contended  that  all  the  objections  to  the  making  of 
the  order,  except  the  one  question  of  law  set  out  in  the  previous  case 
sent  up  to  this  Court,  were  abandoned  by  the  railway  Company,  and 
that  the  whole  order  having  been  before  this  Court  on  that  ease,  and 
having  been  confirmed,  it  was  too  late  for  the  railway  Company  to  raise 
the  first  objection ;  and  that  the  objection  as  to  the  description  of  the 

i'urisdiction  of  the  justices  in  the  order  was  answered  by  sect.  Ill  of 
'he  Municipal  Corporations  Act,  5  &  6  W.  4,  c.  76. 
i^nQQ-]  ^^®  justices  dismissed  the  information,  being  of  ^opinion  that 
-I  the  order  of  the  1st  February,  1864,  was  not  a  lawful  order, 
because  Colonel  Smyth,  one  of  the  justices  making  it,  was  interested 
within  the  meaning  of  stat.  8  &  9  Vict.  c.  20,  s.  8,  and  therefore  had 
not  jurisdiction  to  make  it ;  and  because  the  question  of  want  of  juris- 
diction in  the  same  justice  was  not  raised  by  the  cape  previously  stated 
for  the  opinion  of  this  Court,  the  validity  of  the  order  in  that  respect 
could  not  be  said  to  have  been  confirmea  by  the  decision  of  this  Court. 

The  questions  for  the  opinion  of  this  Court  now  were.  Whether  the 
order  of  the  1st  February,  1864,  was  a  valid  order?  Or  whether  the 
justices  who  dismissed  the  present  information  had  power  to  decide  apoa 
the  validity  or  invalidity  of  that  order  as  respects  the  justiees  making  it 

Oha%hy  {Mauk  with  him),  for  the  appellants. — ^First.  Sect.  58  of 
Stat.  8  &  9  Vict.  c.  20,  gives  jurisdiction  to  two  justices  to  direct  such 
repairs  as  thev  think  reasonable  to  be  made  in  a  road  used  by  a  railway 
Company  in  the  course  of  making  the  railway.  And  the  interpretation 
clause,  sect.  8,  enacts  that  *^  the  word  *  justice'  shall  mean  justice  of  the 
peace  acting  for  the  county,  city,  borough,  liberty,  cinque-port,  or  place 
where  the  matter  requiring  the  cognisance  of  any  such  justice  shall 
arise,  and  who  shall  not  be  interested  in  the  matter."  Bat  an  order 
made  by  a  justice  who  is  interested  is  not  a  nullity  if  the  objection  oa 
the  ground  of  his  interest  is  waived,  or,  as  in  the  present  case,  aban- 
don^. 

Secondly.  Sect.  Ill  of  stat.  5  ft  6  W.  4,  c.  76,  enacts  that  in  boroughs 

which  have  not  a  separate  Court  of  Quarter  Sessions  the  county  justiees 

shall  exercise  the  jurisdiction  of  justices  of  the  peace  in  and  for  the 

4KITQQ-1  "^borough :  this  makes  the  justices  of  the  West  Ridine  justiees 

-'  for  the  borough  of  Wakefield  as  they  are  described  in  tiie  order. 

Temple  ( W.  O.  MarrUon  and  Horace  lAoyd  with  him),  for  the  re- 
spondents.— First.  At  common  law  an  order  made  by  justices  who  are 
interested  in  the  matter  is  void.  And  sect.  3  of  stat.  8  ft  9  Vict  e. 
20,  gives  jurisdiction  only  to  tliose  justices  who  are  not  interested  in  the 
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mfttter.  Therefore  the  order  in  qaestion  was  made  by  two  jnetices  one 
of  whom  had  no  jarisdictiony  and  such  an  order  is  a  nullity ;  Bex  v. 
.  The  Inhabitants  of  Chilversooton,  8  T.  R.  178.  It  is  not  competent  to 
parties  to  waive  an  objection  to  jurisdiction.  [Cookburn,  G.  J. — The 
words  of  sect.  8  are  declaratory  only :  it  is  not  an  enactment  prohibit- 
ing a  justice  who  is  interested  from  acting  as  such.] 

Secondly.  It  should  appear  on  the  face  of  the  order  that  the  justices 
who  made  it  had  jurisdiction :  Rex  v.  The  Inhabitants  of  Chilverscoton, 
8  T.  R.  178)  181)  per  Lord  Kenyon.  There  is  no  separate  commission 
of  the  peace  for  the  borough  of  Wakefield ;  and  the  order  should  show 
that  the  justices  who  made  it  were  justicel  of  the  West  Riding.  [Lush, 
J.— Sect.  8  of  Stat.  8  &  9  Vict.  c.  20,  enacts  that ''  the  word  'justice' 
shall  mean  justice  of  the  peace  acting  for  the  county,  city,  borough,  &c., 
where  the  matter  requiring  the  cognisance  of  any  such  justice  shall 
arise : "  no  other  justices  but  the  justices  of  the  West  Riding  can  law- 
fully act  for  the  borough  of  Wakefield ;  therefore,  as  there  is  no  separate 
commission  of  the  peace  for  that  borough,  when  the  order  mentions  jus- 
tices acting  in  and  for  the  borough  of  Wakefield  it  must  mean  that  they 
are  justices  for  the  West  Riding.  J  They  are  justices  of  the  ^peace  t^ioaa 
in  the  borough  of  Wakefield.  The  mayor  and  ex-mayor  are  ^ 
such :  Stat.  5  &  6  W.  4,  c.  76,  sections  57,  98.  And  it  should  appear 
which  of  the  two  sets  of  justices  made  the  order :  Kite  and  Lane's  Case, 
1  B.  fc  C.  101  (E.  0.  L.  R.  vol.  8).  rCooKBURN,  G.  J.— The  effect  of 
the  enactment  in  sect.  8  of  stat.  8  &  9  Vict.  c.  20,  is  that  not  only  the 
mayor  and  ex-mayor  of  the  borough  but  the  justices  of  the  West  Riding 
also  hare  jurisdiction.  But  have  we  not  already  incidentally  affirmed 
this  order  when  we  gaye  judgment  for  the  respondents  on  the  previous 
case  submitted  to  us  7] 

Oletuiby^  in  reply. — =By  stat  20  &  21  Vict.  c.  48,  s.  6,  the  judgment 
given  by  the  Court  on  a  case  stated  by  justices  ''shall  be  final  and  con- 
clusive on  all  parties." 

As  to  the  first  objection,  the  words  ^^who  shall  not  be  interested  in 
the  matter,"  in  the  definition  of  the  word  "justice"  in  sect.  8  of  stat.  8 
&  9  Vict.  c.  20,  are  directory  only  and  inserted  ex  majori  cautel& ;  and 
if  a  justice  who  is  interested  acts  the  case  is  to  be  determined  according 
to  the  common  law. 

As  to  the  second  objection.  By  stat.  5  &  6  W.  4,  c.  76,  s.  Ill,  the 
justices  of  the  West  Riding  are  made  justices  within  the  borough  of 
Wakefield.  [Cockbubn,  C.  J. — Though  they  exercise  the  jurisdiction 
of  justices  within  the  borough  they  do  so  qui  justices  of  the  West 
Riding.  They  have  no  commission  for  acting  as  justices  within  the 
borough.]  By  virtue  of  the  statute  their  commission  for  the  county 
includes  their  acting  for  the  borough ;  without  the  Act  they  would  not 
have  acted  as  justices  of  the  borough  though  they  would  have  had 
jurisdiction  within  the  borough.  The  argument  on  the  other  side  mixes 
up  description  and  fact,  and  into  the  latter  the  Court  will  not  inquire. 
[CoCKBURK,  C.  J. — *  Anything  necessary  to  found  jurisdiction  r^oAi 
must  be  shown  in  the  order,  as  if  the  jurisdiction  of  justice  of  ^ 
the  peace  be  attached  to  a  particular  office,  e.  ^.,  if  justices  are  to  be 
commissioners  for  executing  a  particular  Act.  But  we  are  not  to  im- 
port into  the  order  anything  which  does  not  appear  on  its  face.  These 
justices  are  described  as  justices  in  and  for  the  borough,  apd  there  is 
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nothing  to  show  us  that  thej  are  not  such.  The  objeetion  ia  of  a  very 
technical  character  and  may  be  met  on  technical  grounds.] 

CocKBURN,  G.  J. — Much  of  the  interpretation  clause,  sect.  8,  of  stat. 
8  &  9  Vict.  c.  20y  proceeded  on  the  notion  that  railway  officials  and 
other  persons  did  not  know  the  law,  and  therefore  it  was  important  to 
inform  them  what  the  law  was.  I  hope  the  time  will  come  when  we 
shall  see  no  more  of  interpretation  claases,  for  they  generally  lead  to 
confusion.  In  the  present  instance  that  part  of  the  definition  of  the 
word  *' justice"  which  says  that  he  ^^  shall  not  be  interested  in  the 
matter"  was  inserted  from  excessive  caution,  and  declares  what  wonld 
haye  been  law  without  it.  Tfte  Legislature  seem  to  have  thought  that, 
a  definition  of  ^^  justice"  being  to  be  given,  if  they  did  not  include  what 
would  be  implied  they  would  be  taken  to  exclude  it.  If  their  intention 
had  been  to  make  an  interested  justice  incompetent  to  exercise  jarisdio- 
tion,  notwithstanding  the  assent  of  parties  that  he  should  act  and  their 
consent  to  waive  the  objection  on  the  ground  of  interest,  there  would 
have  been  a  positive  enactment  prohibiting  him  from  acting.  To  read 
this  definition  in  the  way  contended  for  by  the  railway  Company  would 
carry  into  the  whole  of  the  statute  this  proposition,  that  whereas  a 
*8021  P^*^^^  ^^  '^  justice  by  virtue  of  his  commission  he  *shall  cease 
^  to  be  a  justice  if  interested  in  a  matter  before  him.  This  is  an 
absurd  conclusion,  and  could  not  have  been  intended.  Moreover,  it 
must  be  taken  that  the  respondents  knew  the  position  in  which  Colonel 
Smyth  stood,  and  waived  the  objection  of  interest ;  and  nothing  is  better 
settled  than  this,  that  a  party  aware  of  the  objection  of  interest  cannot 
take  the  chance  of  a  decision  in  his  favour  and  afterwards  raise  the 
objection. 

Lush,  J.,  concurred.  Case  remitted. 


[Jan.  25, 1866.] — ^Nothing  having  been  said  about  the  costs  of  the 
rule  for  stating  the  case,  in  pursuance  of  sect.  5  of  stat.  20  &  21  Vict 
c.  48,  when  it  was  made  absolute,  see  p.  795,  the  Court  (Cockburn,  C. 
J.,  Blaokbuhn,  Mbllob  and  Lush,  JJ.)  held  that  the  appellants  were 
not  entitled  to  them,  under  sect.  6,  on  taxing  the  costs  of  the  case. 


The  QUEEN  v.  WILLIAM  HENRY  RAWSON  the  Younger,  Esq., 
and  another,  Justices  of  the  West  Riding  of  YORKSHIRE.  \Nw. 
8,  1866.] 

For  head-note,  soe  Ante,  p.  794,  pL  1,  (2),  4. 

In  Trinity  Term,  June  11th,  1866,  Cleasby  obtained  a  rule  calling 
upon  William  Henry  Rawson  the  younger  and  Joshua  Thomas  Horton, 
Esqs.,  two  justices  of  the  West  Riding  of  Yorkshire,  to  hear  and 
determine  the  information  preferred  before  them  against  The  West 
*8081  ^'^^°8  ^^^  Orimsby  Railway  Company  for  disobedience  *of  the 
•^  order  made  by  Colonel  Smyth  and  Henry  William  Stansfeld,  Esq., 
on  the  1st  February,  1864,  the  hearing  of  wluch  was  resumed  by  them 
on  the  22d  December,  1865. 

Upon  the  hearing  of  the  information  being  resumed  it  was  objected 
by  the  respondents  that  one  of  the  justices  was  interested,  and  they 
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thereupon  determined  that  the  objection  was  valid  and  declined  to  pro- 
ceed farther,  but  stated  a  ease  for  the  opinion  of  this  Court  as  to 
irhether  the  justice  had  a  disqualifying  interest. 

That  case  came  on  for  argument  in  the  same  Term,  June  6th,  when 

Lewnax  Hawnay^  for  the  respondents,  took  a  preliminary  objection 
that  there  had  been  no  determination  of  the  information  by  the  justices 
upon  which  a  case  could  be  stated  under  stat.  20  k  21  Vict.  c.  43,  s.  2. 

CleaAy  (Maule  with  him),  for  the  appellants,  contended  that  the 
justices  had  improperly  decided  that  one  of  them  was  so  interested  as 
to  be  incompetent  to  determine  the  information,  and  that  in  that  deci- 
sion they  had  determined  a  question  of  law ;  and  cited  Reg.  v.  Allan,  4 
B.  k  S.  915  (E.  G.  L.  R.  vol.  116),  Reg.  v.  Rand,  H.  T.,  1866,  Reg. 
V.  Dayman,  7  E.  &  B.  672  (E.  0.  L.  R.  vol.  90). 

The  Court  (Blackburn,  Mbllor  and  Shbb,  JJ.)  held  that  this  was 
not  a  case  within  stat.  20  k  21  Vict.  c.  48,  but  for  a  mandamus  or  a 
rule  under  stat.  11  &  12  Vict.  c.  44,  s.  5. 

Thereupon  the  present  rule  was  obtained. 

Lennox  Hannajf  (jPories  with  him)  showed  cause. — *Stat.  8  vi^ma 
k  9  Vict.  c.  20,  s.  58,  enacts  that  any  question  as  to  the  damage  ^ 
done  to  a  road  by  the  Company,  or  as  to  the  repair  thereof  by  them, 
shall  be  referred  to  the  determination  of  two  justices,  *^  and  such  justices 
may  direct  such  repairs  to  be  made  in  the  state  of  such  road,  in  respect 
of  the  damage  done  by  the  Company,  and  within  such  period  as  they 
think  reasonable,  and  may  impose  on  the  Company,  for  not  carrying 
into  effect  such  repairs,  any  penalty  not  ezceeding  5/.  per  day  as  to 
such  justices  shall  seem  just."  Therefore  the  jurisdiction  to  convict  for 
disobedience  of  the  order  to  repair  is  confined  to  the  justices  who  made 
it.  [Mellor,  J. — It  is  very  doubtful  whether  the  Quarter  Sessions  were 
right  in  quashing  the  conviction  by  Colonel  Smyth  and  Mr.  Staufeld, 
for,  the  Company  having  waived  the  objection  of  interest  in  Colonel 
Smyth  on  the  making  of  the  order  to  repair,  it  would  seem  that  they 
had  waived  the  objection  for  all  purposes  of  enforcing  the  order.  In 
questions  of  disputed  compensation  under  The  Lands  Clauses  Consolida* 
tion  Act,  1845,  8  &  9  Vict.  c.  18,  the  39th  section  provides  that  if  the 
sheriff  is  interested  in  the  matter  in  dispute  the  warrant  for  summoning 
a  jury  shall  be  issued  to  one  of  the  coroners;  but  in  many  cases  the 
sheriff,  though  interested,  summons  the  jury,  and  the  objection  being 
waived  presides  on  the  inquiry,  and  it  has  always  been  considered  in 
practice  that  the  waiver  extends  to  the  end  of  the  proceedings.]  How- 
ever that  may  be,  the  words  ^^  such  justices"  in  sect.  58  of  stat.  8  &  9 
Vict  c.  20,  mean  the  two  justices  who  were  originally  selected  to  hear 
the  information  for  damaging  the  road,  and  they  also  are  to  impose  the 
penalty  for  not  carrying  into  effect  the  repairs,  the  amount  of  which  is 
discretionary.  Justices  who  hear  an  information  for  disobedience  to  an 
order  to  repair,  two  years  after  it  was  made,  cannot  *form  an  t^qq^ 
opinion  of  the  amount  of  damage  done  so  well  as  those  who  ^ 
heard  the  original  information.  [He  cited  Reg.  v.  Pickford,  1  B.  &  S. 
77  (E.  C.  L.  R.  vol.  101),  Reg.  v.  Arnold,  5  B.  4  S.  822  (E.  C.  L.  R. 
vols.  117),  Reg.  V.  The  Inhabitants  of  Darton,  12  A.  k  E.  78  (E.  C.  L. 
R.  vol.  40),  and  was  then  stopped.] 

Clea$by  and  MauU^  contrft. — When  application  was  made  to  this 
Court  to  order  the  justices  to  state  a  case,  this  objection  was  made,  and 
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the  case  was  stated  without  raising  it.  [Cockbubn,  C.  J. — ^If  these 
justices  have  not  jurisdiction  to  hear  the  information,  we  cannot  order 
them  to  hear  it  merely  because  on  a  former  proceeding  the  objection 
was  not  taken.]  Sect.  58,  giving  briefly  and  in  a  condensed  form  the 
remedies  for  disobedience  to  an  order  to  repair,  intended  that  in  each 
stage  of  the  proceedings  any  two  justices  should  have  jurisdiction  to  act : 
the  section  does  not  leave  the  amount  of  the  penalty  altogether  to  the 
discretion  of  the  justices,  but  imposes  a  penalty  not  ezc^ing  52.  per 
day.  [They  referred  to  the  interpretation  clause,  sect.  8.]  [Black- 
BUBK,  J. — That  clause  does  not  say  that  **  justices'*  diall  mean  ^'  any 
justices."]  Sect.  58  may  be  reaa  ^*  and  such  justices  may  impose," 
that  is,  any  justices  having  jurisdiction  in  the  matter.  [Gockbuen,  G. 
J. — The  words  ^^such  justices"  occur  only  twice  in  the  secticm;  yon 
want  to  introduce  them  where  they  are  not,  and  to  eive  them,  when  so 
introduced,  a  different  6ense  to  what  they  have  when  wey  are  expressed.] 
If  the  section  is  construed  strictly,  it  is  framed  as  if  the  justices  who 
made  the  order  were  to  determine  by  anticipation  what  penalty  should 
be  imposed  for  disobedience  of  it.  6ut  of  necessity  there  must  be  two 
separate  orders ;  and  many  difficulties  would  arise  if  it  was  oompnisory 
*8061  ^^  ^^  parties  who  ^obtained  the  original  order  to  go  before  the 
J  same  justices  to  enforce  it  In  the  interval  during  which  the 
proceedings  under  the  Act  were  worked  out  one  of  the  justioee  might 
go  abroad  or  become  interested. 

CocKBUBN,  C.  J. — The  true  and  obvious  construction  of  the  words  in 
sect.  58  is,  that  the  justices  before  whom  the  original  information  was 
heard,  and  who  made  the  order  to  repair,  must  be  we  justices  to  impose 
the  penalty  in  the  event  of  the  repair  not  being  done. 

Blaokbubn,  J. — The  grammatical  meaning  of  the  words  ^^such 
justices"  in  sect.  58  is  ^^  we  same  two  justices  who  made  the  original 
order;"  and  the  amount  of  the  penalty  for  disobedience  of  snch  order 
being  discretionary  there  is  an  obvious  reason  why  the  same  josticss 
who  heard  the  original  information  and  knew  all  the  drcnmatancss 
should  fix  the  amount  of  the  penalty.  Difficulties  in  enforcing  the  order 
arising  from  the  absence  or  death  of  one  of  the  justices  are  not  provided 
for ;  but  I  cannot  doubt  that,  the  objection  to  the  competency  of  Colonel 


Smyth  on  the  ground  of  interest  having  been  waived  on  the  first  hearing, 
he  and  the  other  justice  who  made  the  order  might  carry  it  out ;  and  I 
do  not  see  why  they  should  not  now  impose  a  penalty. 

Mellob,  J. — ^The  words  "  any  two  justices"  constantly  occur  in  pro- 
visions of  Acts  of  Parliament;  and  the  construction  of  sect.  58  con- 
tended for  is  contrary  to  the  apparent  intention  of  the  Legislature. 

.  Lush,  J.,  concurred.  Bule  discharged,  without  costs. 


•QATi        *CHUBCHWABD,  Suppliant,  v.  The  QUEEN. 
^"^J  Nov.  28. 

Coniraet  hy  ChmmiMiianers  of  the  AdmirdUy, — Implied  covenant, — BdiHim  of 

right, — Croea'demurrera, — Bight  to  begin. 


Petition  of  right  atrntad  that  by  artielot  of  agrMment,  mtdo  (he  S6th  April,  1859,  beli 
the  Commiuionen  of  the  Admiralty  for  and  on  behalf  of  the  Orown  and  the  sappUaa^  ia 
•OBiideralion  of  paymenU  therein  itipnlated  to  be  made  to  him,  he  ooveaanted  that  he  weald 
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4«iiBg  tb«  oontiiiiiuioe  of  the  oontimet  eonTtj  the  malli  wbioh  iliMild  by  them  or  tii«  "PotU 
BMtor-Gflneral  "b«  roqaind  to  be  eooToyod"  between  DoTor  and  the  porti  of  CaUU  and 
Oatend  by  a  snffioieat  number  of  sceam  Teiseli  of  a  giren  tonnage,  with  all  neoeieary  eqnip- 
mentSj  and  with  enginea  of  a  sufficient  power,  subject  to  the  approral  of  the  Commissioners : 
that  one  or  more  of  such  ressels  should  be  at  all  times  at  the  disposal  of  Her  M^esty's  goTom* 
sent  as  special  boats  for  the  conveyance  of  the  Bombay,  India,  China,  Mauritius  and  Anstra- 
Una  mails,  and  for  ipeeial  services  between  Dover  and  Calais :  and  in  addition  to  those  servicei 
the  Commissioners  were  empowered  to  require  the  suppliant  to  provide  vessels  for  conveying 
distinguished  persons  a  certain  number  of  voyages.  There  were  clauses  stipulating  for  the 
regular  voyages  to  be  made  by  the  suppliant's  vessels  between  Dover  and  the  ports  of  Calais 
and  Ostend,  and  penalties  were  provided  for  non^fulllment  of  the  contract  by  the  suppliant. 
The  Commissioners,  in  consideration  of  the  suppliant  performing  the  eovenaots  entered  Into 
by  him,  agreed  on  behalf  of  the  Crown  that  they  would  pay  to  him  a  sum  out  of  moneys  to 
be  provided  by  Parliament  after  the  rate  of  18,000/.  per  annum,  by  quarterly  payments,  the 
first  payment  to  be  made  at  the  expiration  of  three  calendar  months  from  the  commencement 
of  the  service  under  the  contract  And  it  was  agreed  that  'the  eontraot  should  commence  on 
the  dny  of  the  date,  and  should  continue  in  force  until  the  20th  April,  1870,  twelve  calendar 
Bonths'  previous  notice  in  writing  being  given  by  either  of  the  parties  that  the  contract  was 
to  terminate  at  that  date :  but  if  sueh  notice  was  not  given  then  the  contract  was  to  continue 
in  force  after  the  26th  April,  1870,  until  the  expiration  of  a  twelve  calendar  months'  notice  in 
writing  given  by  either  of  the  parties,  but  not  so  as  to  prevent  either  of  the  parties  firom 
feeovering  any  sum  of  money  or  damages  should  Uiere  have  been  any  breaeh  of  oontraet  pre- 
Tionsly  to  the  determination  of  it.'  Averment,  that  the  suppliant  conveyed  the  mails  in  accord- 
ance with  the  agreement  until  the  breach  of  covenant  after  mentioned,  and  although  he  was 
always  ready  and  willing  to  perform  the  agreement,  yet  the  Commissioners  would  not  allow 
him  io  carry  the  mails,  and  would  not  permit  him  to  continue  or  perform  the  agreement,  and 
had  prevented  him  ftom  carrying  the  mails,  and  thereby  prevented  him  from  earning,  and 
deprived  him  of  the  mun^s,  gains  and  profits  whioh  he  would  have  derived  and  acquired 
therefrom ;  alleging  special  damage.  Second  plea  set  out  the  articles  of  agreement  at  length. 
Third  plea,  that  the  breaches  were  committed  after  the  20th  June,  1863,  and  that  no  moneys 
were  ever  provided  by  Parliament  for  the  payment  of  the  suppliant,  or  out  of  which  he  could 
be  paid  for  the  performance  of  the  oontraet  for  any  part  of  the  period  subsequent  to  the  20th 
June,  1863,  or  in  respect  or  out  of  whioh  he  could  he  compensated  for  or  in  respect  of  any 
dasaages  sustained  by  him  by  reason  of  the  breaches  subsequent  to  that  date.  There  was  a 
demurrer  to  the  petition,  and  the  suppliant  demurred  to  the  second  and  third  pleas.    Held, 

1.  That  only  one  breach  of  covenant  was  alleged,  vii.,  of  a  covenant  by  the  Commissioners 
that  they  would  send  the  mails  between  the  ports  named  by  the  vessels  of  the  suppliant. 

S.  That  whether  one  or  two  breaches  were  alleged  w|s  immaterial ;  ibr  the  petition  waa 
fomded  on  the  assumption  that  there  was  an  implied  covenant  by  the  Commissioners  of  the 
Admiralty  to  send  the  mails  by  the  vessels  of  the  suppliant  for  the  term  of  eleven  years  fh»m 
the  date  of  the  contract,  and  no  such  covenant  could  be  implied. 

5.  That  the  providing  of  moneys  by  Parliament  was  a  condition  precedent  to  the  perfom- 
aaoe  of  the  contract  on  the  part  of  the  Commissioners  of  the  Admiralty,  and  therefore  the 
sefesal  of  Parliament  to  provide  the  moneys  was  a  justification  of  the  breach. 

4.  That  the  covenant  by  the  suppliant  was  to  convey  such  of  the  mails  as  he  might  be 
required  by  the  Commissioners  of  the  Admiralty  or  the  Postmaster-Oeneral  to  convey,  not  all 
the  mails  which  they  or  he  might  require  to  be  conveyed. 

6.  The  present  practioe  in  this  Court  is,  that  on  the  argument  of  eross-demurrers  the  plain- 
tur  and  not  the  party  first  demurring  has  a  right  to  begin.  <^iMsrs  tanum,  whioh  is  the  most 
eonvenient  course  ? 

Pbtition  of  right,  alleging  that  by  articles  of  agreement,  made  the 
26th  April,  1859,  between  the  Commissioners  for  executing  the  office  of 
Lord  High  Admiral  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land (for  and  on  behalf  of  Her  Majesty)  of  the  first  part,  and  the  peti- 
tioner of  the  second  part,  It  was,  among  other  things,  witnessed  that  in 
consideration  of  the  payments  thereinafter  stipulated  to  be  made  tojtbe 
petitioner,  the  petitioner  did,  for  himsdf,  his  heirs,  ezeoators,  and  ad- 
ministrators, thereby  covenant,  promise  and  agree  to  and  with  the  Com- 
missioners that  the  petitioner,  his  executors  and  administrators,  should 
and  would  during  the  continuance  of  the  contract  diligently,  faithfully, 
and  to  the  satisfaction  of  the  Commissioners  for  the  time  being,  convey, 
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in  the  manner  in  the  agreement  specified,  Her  Majesty's  mails 
should  at  any  time  or  times  and  from  time  to  time  by  the  Gommiasioners 
or  Her  Majesty's  Postmaster -General,  or  any  of  the  officers  or  agents  of 
the  Commissioners  or  Her  Majesty's  Postmaster-General,  be  required  to 
be  conveyed  from  Dover  to  Calais  and  from  Calais  to  Dover,  and  from 
*80d1  ^^^^^  ^  Ostend  and  from  Ostend  to  Dover ;  *and  the  Commis- 
-■  sioners,  in  consideration  of  the  premises  in  the  agreement  men- 
tioned, and  of  the  petitioners,  officers,  servants  and  agents,  at  all  times 
strictly  and  panctaally  performing  the  covenants  and  agreements  thereby 
entered  into  by  the  petitioner,  did,  for  and  on  behalf  of  Her  Majesty, 
her  heirs  and  successors,  agree  with  the  petitioner  that  they,  on  behalf  of 
Her  Majesty,  would  pay  or  cause  to  be  paid  to  the  petitioner,  by  bills 
payable  by  Her  Majesty's  Paymaster-General  in  seven  days  from  and 
after  the  respective  dates  thereof,  a  sum  out  of  moneys  to  be  provided 
by  Parliament  after  the  rate  of  18,0002.  per  annum,  by  quarterly  pay- 
ments, and  with  a  proportionate  part  thereof  should  that  contract  ter- 
minate on  any  other  day  than  a  day  of  payment,  the  first  of  such  quar- 
terly payments  to  be  made  at  the  expiration  of  three  calendar  months 
from  the  commencement  of  the  service  under  the  contract ;  and  it  was 
thereby  further  agreed  that  the  contract  should  commence  on  the  day 
of  the  date  thereof,  and  should  continue  in  force  until  the  26th  April, 
1870,  and  should  then  determine  if  either  of  the  parties  should  have 
given  to  Uie  other  of  them  twelve  calendar  months  previous  notice  in 
writing  of  its  being  their  intention  that  the  same  should  so  determine, 
but  if  any  such  notice  should  not  be  given  the  contract  was  to  continue 
in  force  after  the  26th  April,  1870,  until  the  expiration  of  a  twelve  cal- 
endar months'  notice  in  writing,  given  by  either  of  the  parties  to  the 
other  of  them,  that  the  same  should  determine,  and  which  last-mentioned 
notice  might  be  eiven  at  any  time  after  the  27th  April,  1869,  and  at  the 
expiration  of  such  notice  the  contract  should  determine  accordingly,  but 
not  so  as  to  prevent  either  of  the  parties  availing  themselves  thereof  for 

*8101  ^^^^®"°S  ^^"7  8^°^  of  money  or  damages  should  there  have 
->  been  any  breach  of  the  contract  previously  to  the  determination 
of  the  same.  Averment:  that  the  petitioner  entered  upon  the  per- 
formance of  the  agreement  and  conveyed  Her  Majesty's  mails  in  ae* 
cordance  with  the  agreement  until  the  breach  of  the  covenant  after 
mentioned,  and  although  he,  his  officers,  servants  and  agents,  had  at  all 
times  strictly  and  punctually  performed  the  covenants  and  agreements 
by  the  articles  of  agreement  entered  into  by  the  petitioner,  and  the  peti- 
tioner had  always  been  ready  and  willing  to  perform  the  agreement  on 
his  part,  and  all  things  had  happened  to  entitle  the  petitioner  to  be  per- 
mitted so  to  do  and  to  continue  to  perform  the  agreement,  yet  the  Com- 
missioners did  not  nor  would  allow  or  permit  the  petitioner  to  carry  the 
mails  and  did  not  nor  would  observe  or  perform  the  agreement  on  their 
part ;  and  had  broken  the  same  in  this,  that  they  had  omitted,  neglected 
and  refrised  to  employ  the  petitioner  to  carry  the  mails,  and  did  not  nor 
would  permit  the  petitioner  to  continue  to  perform  the  agreement, 
and  wholly  omitted,  neglected  and  refused  so  to  do,  and  had  hindered 
and  prevented  the  petitioner  from  carrying  the  mails,  and  had  thereby 
prevented  the  petitioner  from  earning  and  deprived  him  of  the  moneys, 

Sins  and  profits  which  he  would  otherwise  have  derived  and  acquired 
erefrom,  and  by  reason  of  the  premises  he  had  been  deprived  of  the 
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benefits  while  he  remained  subject  to  the  burthens  of  a  lease  of  premises 
situate  at  Dorer,  in  the  county  of  Kent,  dated  the  2d  July,  1859,  granted 
to  the  petitioner  by  the  Commissioners,  and  which  premises  were,  with 
the  knowledge  of  the  Commissioners,  taken  by  the  petitioner  for  the  pur- 
pose of  carrying  out  the  agreement,  and  the  petitioner  had  been  wholly 
*depriyed  of  the  benefit  of  a  large  outlay  made  by  him  in  and  r^oi  i 
upon  and  about  the  repairs  and  improvement  of  the  premises  so  '- 
granted,  and  the  petitioner  had  been  put  to  expense  in  and  about  the 
remoTing  to  and  bringing  on  the  premises  his  soods  and  chattels  and 
efieots  for  the  purpose  of  using  and  occupying  them,  and  in  and  about 
afterwards  remorine  them  therefrom,  and  by  reason  of  the  premises  the 
petitioner  had  wholly  lost  the  benefit  of  large  sums  of  money  necessa- 
rily expended  by  him  in  and  about  the  purchase  and  fitting  up  of  vessels 
and  the  hiring  of  sailors,  agents  and  servants,  and  the  purchase  of  mate- 
rials for  the  purpose  of  performing  and  in  and  about  getting  ready  to 
perform  and  endeavouring  to  perform  the  agreement,  and  the  petitioner 
had  become  liable  to  pay  large  sums  of  money  by  way  of  damages  for 
non-performance  of  and  under  divers  contracts  entered  into  by  him  with 
divers  persons  for  the  purpose  of  performing  and  to  enable  him  to  per- 
form, Uie  contract,  and  had  been  otherwise  damaged. 

Prayer  for  the  payment  of  126,000/.  as  compensation  for  the  damages 
and  losses  sustained. 

The  second  plea  by  the  Attorney-General  set  out  the  articles  of 
agreement  in  hsec  verba. 

^' Dover,  Calais  and  Ostend  Mails." 

^<  Articles  of  Agrbbmbnt  made  this  26th  day  of  April,  a.  d.  1859, 
between  the  Commissioners  for  executing  the  office  of  Lord  High  Admiral 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  (for  and  on  be- 
half of  Her  Majesty)  of  the  first  part,  and  Joseph  George  Churchward, 
of,  &c.,  hereinuter  designated  ^  ihe  contractor,'  of  the  second  part : 
Witness  that  in  consideration  of  the  payments  hereinafter  stipulated  to 
be  made  to  the  ^contractor,  the  contractor  doth,  for  himself,  his  r^coi  o 
heirs,  executors  and  administrators,  hereby  covenant,  promise  ^ 
and  agree  to  and  with  the  said  Commissioners  that  he  the  contractor, 
his  executors  and  administrators,  shall  and  will  during  the  continuance 
of  this  contract  diligently,  faithfully,  and  to  the  satisfaction  of  the  said 
Commissioners  for  the  time  being,  and  at  a  speed  which  on  the  average 
of  any  trial  of  each  vessel  shall  not  be  less  than  thirteen  knots  an  hour, 
convey  Her  Majesty's  mails  (in  which  designation  all  despatches  and 
bags  of  letters  are  agreed  to  be  comprehended)  which  shall  at  any  time 
or  times,  and  from  time  to  time  by  the  said  Commissioners  or  Her  Ma- 
jesty's Postmaster-General,  or  any  of  the  officers  or  agents  of  the  said 
Commissioners  or  Her  Majesty's  Postmaster-General,  be  required  to  be 
conveyed  from  Dover,  in  the  county  of  Kent,  to  Calais,  in  I^rance ;  and 
from  Calais  aforesaid  to  Dover  aforesaid ;  and  from  Dover  aforesaid  to 
Ostend,  in  Belgium ;  and  from  Ostend  aforesaid  to  Dover  aforesaid,  as 
hereinafter  mentioned,  by  means  of  a  sufficient  number  (not  less  than 
six)  of  good,  substantial  and  efficient  steam  vessels,  each  of  such  vessels 
being  of  not  less  than  280  tons  builders'  measurement,  and  being  sup- 
plied and  furnished  with  engines  of  sufficient  horse  power,  and  with  all 
other  necessary  equipments,  apparel  and  appurtenances,  and  also 
manned  with  competent  officers  with  appropriate  certificates  granted 
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pursuant  to  the  Act  17  k  18  Vict.  c.  104,  or  to  the  Act  or  Acts  in  force 
for  the  time  being  relative  to  the  granting  certificates  to  officers  in  &e 
merchant  service,  and  with  engineers  and  a  sufficient  crew  of  able  sea- 
men and  other  men,  to  be  in  all  respects  as  to  vessels,  engines,  ma- 
*R1S1  ^"^^^^^7'  equipments,  engineers,  ^officers  and  crew,  subject  in  the 
^  first  instance  and  from  time  to  time  and  at  all  times  afterwards 
to  the  approval  of  the  said  Commissioners  and  of  such  persons  aa  shall 
at  any  time  or  from  time  to  time  have  authority  under  this  contract  or 
under  the  said  Commissioners  to  inspect  and  examine  the  same. 

*'  That  one  or  more  of  such  vessels  so  equipped  and  manned  as  afore- 
said shall  be  at  all  times  at  the  disposal  of  and  be  navigated  by  the 
contractor  for  Her  M^esty's  government  as  special  boats  for  the  convey- 
ance of  the  Bombay,  India,  China,  Mauritius  and  Australian  mails,  or 
of  any  despatches,  or  for  other  special  services  between  Dover  and  Ca- 
lais, and  shall  convey  such  mails  and  despatches,  and  perform  such  spe- 
cial services  between  those  ports,  and  shall  for  that  purpose  be  stationed 
at  such  one  of  the  before-mentioned  ports  as  the  said  Commis- 
sioners may  from  time  to  time  or  at  any  time  direct,  and  without  any 
charge  for  the  same  beyond  the  subsidy  of  18,000{.  a  year  hereinafter 
provided  to  be  paid  to  the  said  contractor  for  the  due  and  faithful  per- 
formance of  this  contract.  Provided  always  and  it  is  hereby  agreed 
that  in  addition  to  the  services  herein  contracted  to  be  performed  it 
shall  be  lawful  for  the  said  Commissioners  to  require  the  said  contractor 
to  provide  vessels  to  be  navigated  at  the  expense  of  the  said  contractor  for 
the  purpose  of  conveying  distinguished  persons  not  exceeding  twelve 
voyages  from  port  to  port,  including  in  each  of  such  twelve  voyages  any 
return  voyage  thereby  made  necessary  (free  of  all  charge  for  the  same 
beyond  the  said  subsidy  hereinafter  provided),  in  any  one  year,  but 
ahould  the  said  Commissioners  require  vessels  to  be  provided  for  the 
conveyance  of  distinguished  persons  for  a  greater  number  than  twelve 
itto-tA-]  "^voyages  in  any  one  year,  then  and  in  such  case  the  voyages  in 
^  excess  of  twelve  shall  be  paid  for  by  the  said  Commissioners  to 
the  said  contractor  in  manner  following,  that  is  to  say,  232.  for  a  voy- 
age between  Dover  and  Calais  including  the  return  voyage  thereby  made 
necessary.  And  further  that  one  or  more  of  such  vessels  shall  be  at 
all  times  at  the  disposal  of  and  be  navigated  by  the  contractor  for  Her 
Majesty's  government  as  special  boats  for  the  conveyance  of  despatches 
or  other  special  services  between  Dover  and  Ostend,  and  shall  for  that 
purpose  be.  stationed  at  such  one  of  the  before-mentioned  ports  as  the 
said  Commissioners  may  from  time  to  time  or  at  any  time  direct.  And 
the  said  Commissioners  shall  pay  to  the  said  contractor  for  every  such 
voyage  between  Dover  and  Ostend,  including  the  return  voyage  thereby 
made  necessary,  the  sum  of  6SL  ;  but  for  such  twelve  voyages  between 
Dover  and  Calais,  or  other  additional  voyages  between'  Dover  and  Ca- 
lais and  Dover  and  Ostend,  the  contractor  shall  not  be  entitled  to  de- 
mand any  passenger  fares  from  the  passengers  ordered  by  the  said 
Commissioners  to  be  conveyed. 

**  And  the  contractor  doth  hereby  agree  that  he  will  at  all  times  and 
at  his  sole  cost  and  charge  provide,  maintain  and  keep  seaworthy  in 
complete  repair,  efficiency  and  readiness  at  Calais,  a  small  steam  vessel 
to  be  approved  of  by  the  said  Commissioners,  and  such  vessel  shall  eost 
not  less  than  2000{.  and  be  of  such  light  draft  of  water  as  will  enable 
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her  at  all  times  of  tide  to  land  and  embark  mails  and  passengers.  And 
that  all  the  mails  and  government  or  offioial  passengers  which  are  or 
have  to  be  embarked  at  Calais  by  virtue  of  this  contract  shall  be  landed 
or  embarked  by  aid  of  the  said  small  steamer  free  of  all  charge  for  the 


**^  That  one  of  snch  vessels  so  equipped  and  manned  as  afore^  p^^o..  ^ 
said  shall  leave  Dover  once  every  week  day  for  Calais  and  one  ^ 
of  each  vessels  shall  leave  Calais  once  every  week  day  for  Dover,  and 
that  one  of  such  vessels  so  equipped  and  manned  as  aforesaid  shall  leave 
Dover  once  every  alternate  week  day  for  Ostend  and  one  of  such  ves- 
sels  shall  leave  Ostend  once  every  alternate  week  day  for  Dover,  imme- 
diately after  the  arrival  of  the  mail  trains  at  the  said  ports  respectively  and 
when  the  mail-bags  shall  have  been  put  on  board,  the  said  Commission- 
ers having  the  power  to  appoint  the  original  times  of  departure  and  to 
alter  the  time  of  departure  from  the  said  ports  respectively  as  often  as 
they  may  consider  the  exigencies  of  the  public  service  require  them  to 
do  so  upon  giving  to  the  contractor  one  calendar  month's  notice  thereof, 
and  in  every  such  case  of  alteration  the  said  vessels  shall  start  accord- 
ing  thereto. 

*'  That  if  the  contractor  shall  at  any  time  during  the  continusuce  of 
this  contract  fail  to  provide  such  steam  vessel,  or  any  vessel  whatsoever, 
which  he  is  hereby  bound  to  provide,  so  equipped  and  manned  as  afore- 
said, ready  to  put  to  sea  from  Dover,  Calais  or  Ostend,  or  such  vessel 
should  not  proceed  on  her  voyage  at  the  time  at  which  the  same  should 
leave  Dover,  Calais  or  Ostend,  in  performance  of  this  contract,  or  shall 
put  back  into  port  after  starting  (except  from  stress  of  weather),  then 
and  so  often  as  there  shall  be  any  one  of  such  defaults,  the  contractor 
shall  and  will  pay  unto  Her  Majesty,  her  heirs  and  successors,  the  sum 
qS  801.,  and  also  a  sum  of  102.  for  every  successive  period  of  one  hour 
which  shall  elapse  (but  not  beyond  a  period  of  eight  days  from  such 
appointed  hour)  until  one  such  *steam  vessel  so  equipped  and  r^o-tg 
manned  shall  actually  proceed  to  sea,  and  continue  her  voyage,  '- 
with  the  said  mails  uid  despatches,  or  such  despatches,  or  on  any 
such  special  service  as  aforesaid,  from  Dover,  Calais  or  Ostend,  as  the 
case  or  default  may  be ;  but  the  payment  of  such  sum  or  sums  shall 
not  be  enforced  should  it  be  proved  to  the  satisfaction  of  the  said  Com- 
missioners that  such  default  arose  from  circumstances  over  which  the 
contractor  and  his  servants  had  not  and  could  not  have  had  any 
control ;  but  the  payment  of  or  liability  to  pay  the  sum  or  sums  last 
hereinbefore  mentioned  shall  not  exonerate  the  contractor  from  any 
damages  which  may  accrue  or  have  accrued,  or  from  any  expenses  which 
may  arise  or  have  arisen,  by  the  said  Commissioners  transmitting  the 
said  mails  and  despatches,  or  such  despatches,  or  having  any  such  spe- 
cial services  performed  as  aforesaid  by  other  means. 

*^  That  whenever  the  Bombay,  India,  China,  Mauritius  or  Australian 
mails  shall  arrive  at  Calais  too  late  for  the  ordinary  packet  the  con- 
tractor shall  provide  for  the  immediate  conveyance  of  the  same  to  Do- 
ver in  one  of  the  steam  vessels  to  be  employed  under  this  contract,  or 
by  some  other  means  satisfactory  to  the  said  Commissioners,  their  offi- 
cers or  agents,  free  of  all  charge  for  the  same  beyond  the  subsidy  here- 
inafter provided  for  the  due  and  faithful  performance  of  this  contract." 

Then  followed  a  clause  enabling  the  Commissioners  to  deduct  15{. 
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from  the  payments  agreed  to  be  made  in  eyerj  ease  where  the  contract- 
or should  not  have  landed  the  mails  and  despatches  in  time  to  be  for- 
warded by  the  mail  train  appointed  to  carry  them. 
*8171  '^  clause  empowering  the  Commissioners,  when  ^requisite  for 
J  the  public  service  to  delay  the  departure  of  vessels  employed 
under  the  contract,  to  order  such  delay  not  exceeding  twenty-four 
hours. 

Clauses  empowering  the  Commissioners  to  survey  the  vessels,  Ac ; 
and  that  if  any  vessel,  &o.,  should  be  declared  unseaworthy,  or  not  fit 
for  the  service,  such  vessel  should  not  be  employed  until  such  defect  or 
deficiency  be  made  eood  to  the  satisfaction  of  the  Commissioners,  under 
a  penalty  of  100/.  tor  every  voyage;  that  the  vessels,  after  having  put 
to  sea,  should  make  the  best  of  their  way  to  the  port  for  which  they 
were  bound  under  a  penalty  of  1002. ;  that  the  contractor  should  receive 
on  board  the  vessels,  without  any  charge,  an  officer,  to  be  appointed  by 
the  Commissioners  or  by  the  Postmaster»6eneral,  to  have  the  costody 
of  the  mails  and  despatches ;  and  if  the  Commissioners  should  deem  it 
expedient  to  place  the  mails  and  despatches  in  charge  of  the  masters  of 
the  vessels  the  masters  should,  without  any  charge,  take  due  care  of,  and 
the  contractor  should  be  responsible  for,  the  receipt,  safe  custody  and 
due  delivery,  according  to  their  destination,  of  the  mails  and  despatches } 
that  the  contractor  should,  when  required  by  the  Postmaster,  enter  into 
a  bond  for  the  due  and  punctual  conveyance  and  delivery  of  the  mails 
and  despatches,  and  for  the  due  and  faithful  performance  of  all  the 
other  stipulations  in  the  contract 

*^  That  the  contractor  shall  and  will  provide  on  board  each  of  the  said 
vessels  a  convenient,  secure  and  proper  place  of  deposit,  under  lock  and 
key,  for  the  said  mails  and  despatches,  and  suitable  boats,  properly 
manned  and  equipped,  and  whatever  else  may  be  necessary  for  their 
aafe  embarkation  and  disembarkation. 

*8181  **  '^^^t  the  contractor  shall  and  will,  at  all  times  ^during  the 
J  continuance  of  this  contract,  at  his  own  cost,  provide  and  keep 
seaworthy  and  in  complete  repair  a  sufficient  number  of  good  substan- 
tial and  efficient  steam  vessels  (not  less  than  six),  with  engines  of  suf- 
ficient horse  power  to  each  vessel  for  the  service  hereby  contracted  to 
be  performed,  and  at  the  like  cost  adeouately  provide  and  furnish  each 
and  every  of  the  same  vessels  with  all  tackle,  stores,  oil,  tallow,  fuel, 
provisions,  machinery,  engines,  anchors,  cables,  two  efficient  boats,  fire 
pumps  and  other  proper  means  for  extinguishing  fire,  and  all  other  fur- 
niture and  apparel,  and  whatsoever  else  may  be  requisite  and  necessary 
for  equipping  the  said  vessels,  and  rendering  them  at  all  times  fully 
efficient  for  the  said  service. 

^^  And  it  is  hereby  agreed  between  the  parties  hereto,  and  especially 
by  the  contractor,  that  all  and  every  the  sums  of  money  hereby  stipu- 
lated to  be  paid  by  the  contractor  unto  Her  Majesty,  her  h^rs  and 
successors,  snail  be  considered  as  stipulated  or  ascertained  damages; 
and  should  the  same,  or  any  of  them,  become  payable  and  not  dis- 
charged forthwith,  each  and  every  of  such  sum  and  sums  of  money  so 
becoming  payable  and  not  discharged  forthwith  may  be  deducted  and 
retained  by  the  said  Commissioners  out  of  the  moneys  payable  at  any 
time  by  them,  or  by  their  direction,  to  the  contractor,  or  die  payment 
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thereof  enforced  as  a  debt  or  debts  dae  to  Her  Majesty,  with  foil  costs 
of  suity  as  the  said  Commissioners  in  their  discretion  may  think  fit." 

The  two  next  clanses  provided  for  payments  to  the  contractor  for 
services,  uid  for  the  duration  of  the  contract ;  these  are  set  out  in  the 
petition. 

By  the  next  clause  a  previous  contract  between  the  ^Commis-  r^cQ-iQ 
sioners  and  the  contractor,  bearing  date  the  20th  June,  1855,  ^ 
was  annulled. 

^^And  the  contractor  doth  hereby,  for  himself,  his  heirs,  executors 
and  administrators,  covenant  and  agree  to  and  with  the  said  Commis- 
sioners that  he,  the  contractor,  his  executors  and  administrators,  shall 
and  will,  during  the  continuance  of  this  contract,  pay  all  harbour,  pass- 
ing, tonnage  and  other  tolls  and  dues  whatsoever  which  may  during 
such  period  be  legally  charged  or  payable  and  recoverable  at  Dover, 
Calais,  or  any  ports  in  the  United  Kingdom,  upon  the  packets  employed 
by  the  contractor  in  the  performance  of  this  contract,  or  the  said  mails 
or  passengers  hereby  contracted  to  be  conveyed,  or  in  consequence  of 
the  extra  voyages  herein  provided  for  the  conYcyance  of  distinguished 
personages  to  and  from  England,  and  shall  and  will,  at  the  costs  of  the 
contractor,  his  executors  or  administrators,  land  and  embark  such  mails 
and  despatches,  and  distinguished  personages  and  their  suites  and  ser- 
vants, at  Dover,  Calais,  or  Ostend,  when  intended  to  be  landed  at  or 
shipped  from  those  ports  respectively,  and  pay  all  boat  hire  for  the 
same.  And  further  that  the  said  contractor  shall  and  will  indemnify 
Her  Majesty,  her  heirs  and  successors,  and  the  said  Commissioners, 
from  and  against  all  such  tolls,  dues  and  boat  hire,  and  all  other  pay- 
ments whatsoever  heretofore  made  by  or  on  behalf  of  Her  Majesty  in 
respect  of  the  mails  and  the  mail  packets  plyine  to  and  from  Dover 
or  Calais,  and  from  and  against  the  payment  thereof,  and  all  costs, 
charges,  damages  and  expenses  in  respect  thereof  or  relating  thereto 
now  payable. 

*^  Subject  always  to  the  penalties  hereby  agreed  upon  for  the  non- 
fulfilment  of  the  provisions  of  this  contract, -*and  to  the  other  r^oon 
consequences  of  any  breach  of  this  contract,  nothing  herein  con-  ^ 
tained  shall  deprive  the  contractor  of  the  liberty  of  employing  his  steam 
vessels  to  his  own  advantage,  and  at  his  own  discretion,  when  it  is  not 
necessary  to  employ  the  said  vessels  for  the  mail  service  or  for  special 
services  according  to  the  terms  of  this  contract ;  but  the  contractor 
employing  any  such  steam  vessel  to  his  own  advantage,  and  at  his  own 
discretion,  shall  not  be  anv  excuse  for  the  non-fulfilment  of  this  con- 
tract on  his  part,  although,  from  accidents  or  otherwise,  any  vessel, 
while  so  employed,  shall  become  disabled  or  lost. 

^^  And  it  is  hereby  further  agreed  and  provided  that  the  contractor 
shall  not  assign,  underlet  or  otherwise  dispose  of  this  contract,  or  any 
part  thereof,  and  that  in  case  of  the  same,  or  any  part  thereof,  being 
assigned,  underlet  or  otherwise  disposed  of,  or  of  any  breach  whatever 
of  rais  contract  on  the  part  of  the  contractor,  it  shall  be  lawful  for  the 
said  Commissioners  (if  they  think  fit),  by  writing  under  their  hands,  or 
under  the  hands  of  their  secretary,  to  determine  this  contract  without 
any  previous  notice  to  the  contractor,  or  his  agents,  nor  shall  the  con- 
tractor be  entitled  to  any  compensation  in  consequence  of  such  deter- 
mination." 

B.  a  8.,  VOL.  VI. — 28 
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The  next  two  clauses  provided  for  the  service  of  notices  by  the  Com-, 
missioners  to  the  contractor,  and  that  no  member  of  the  House  of 
Commons  should  be  admitted  to  any  share  of  the  agreement. 

By  the  last  clause  the  contractor  bound  himself  in  the  sum  of  4000L, 
to  be  paid  to  the  Crown  by  way  of  stipulated  or  ascertained  damages  in 
case  of  his  failure  in  the  due  execution  of  the  agreement,  or  any  part 
thereof. 

*8211       "  ^^  witness  whereof  the  said  parties  to  these  presents  ^have 
-'  hereunto  set  their  hands  and  seals  the  day  and  year  first  above 
written. 

^^  Signed,  sealed  and  delivered 
in  the  presence  of  ''  J.  G.  Churchward  (l.8.] 


^^  Antonio  Brady,  ^<  John  S.  Pakinoton  (l.8. 

'^  Admiralty."  <*  Frederick  Ltgon   (l.8.). 


ft 


Third  plea.  That  the  articles  of  ajpreement  of  the  26th  April,  1859, 
were  in  the  words  in  that  behalf  set  forth  in  the  second  plea,  and  that 
the  breaches  in  the  petition  mentioned  were  committed  after  the  20di 
June,  1868,  and  that  the  claim  made  by  the  suppliant  was  by  virtae 
of  the  articles  of  the  26th  April,  1859,  and  related  to  a  period  snbse- 

Juent  to  the  20th  June,  1868,  and  that  the  suppliant  was  the  same 
oseph  Oeorge  Churchward,  and  the  articles  of  the  26th  April,  1859, 
were  the  same  articles  or  contract,  as  were  respectively  described  as 
Joseph  Oeorge  Churchward  and  as  the  contract  bearing  date  the  26th 
April,  1859,  respectively,  in  stats.  26  &  27  Vict.  c.  99  and  27  &  28 
Vict,  c  73,  and  that  no  moneys  were  ever  provided  by  Parliament  for 
the  payment  to  the  suppliant  for  or  out  of  which  the  suppliant  could  be 
paid  for  the  performance  of  the  contract  for  any  part  of  the  period 
subsequent  to  the  20th  June,  1863,  or  for  the  payment  to  the  suppliant 
for  or  in  respect  or  out  of  which  the  suppliant  could  be  paid  or  com- 
pensated for  or  in  respect  of  any  damages  sustained  by  him  by  reason 
of  any  of  the  breaches  of  the  contract  committed  subsequent  to  the 
20th  June,  1863. 

There  was  also  a  demurrer  to  the  petition. 

The  suppliant  joined  in  demurrer,  and  also  demurred  to  the  second 
and  third  pleas. 
itioao-\       *The  AUwrnej/'Qeneral  jovitdi  in  demurrer. 

°^  J  Stat  26  k  27  Vict.  c.  99,  s.  15,  enacts  that  out  of  all  or  any 
of  the  aids  or  supplies  aforesaid  there  shall  be  issued  and  applied  any 
sum  or  sums  of  money,  not  exceeding  950,0002.,  to  defray  tne  charge 
of  the  Post  office  packet  service,  which  shall  come  in  course  of  paymeot 
during  the  year  ending  on  the  31st  March,  1864,  ^'  which  sum  indades 
provision  for  payments  to  Mr.  Joseph  George  Churchward  for  the  con* 
veyance  of  mails  between  Dover  and  Calais  and  Dover  and  Ostend  from 
the  1st  day  of  April,  1863,  to  the  20th  day  of  June,  1863,  but  no  part 
of  which  sum  is  to  be  applicable  or  applied  in  or  towards  making  any 
payment  in  respect  of  the  period  subsequent  to  the  20th  June,  1863,  to 
the  said  Mr.  Joseph  George  Churchward,  or  to  any  person  claiming  through 
or  under  him  by  virtue  of  a  certain  contract,  bearing  date  the  26th  day 
of  April,  1859,  made  between  the  Lords  Commissioners  of  Her  Ma- 
jesty's Admiralty  (for  and  on  behalf  of  Her  Majesty)  of  the  first  part, 
and  the  said  Josepn  George  Churchward  of  the  second  part,  or  in  or 
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towards,  tbe  satisfaction  of  any  claim  whatsoever  of  the  said  Joseph 
George  Charchward  by  virtne  of  that  contract,  so  far  as  relates  to  any 
period  subsequent  to  the  20th  day  of  June,  1868." 

Stat.  27  ft  28  Vict.  c.  78,  s.  17,  which  provided  a  sum,  not  exceeding 
860,276{.,  to  defray  the  charge  of  the  Post-office  packet  service  for  the 
year  ending  on  the  81st  March,  1865,  contained  the  same  prohibition 
against  the  application  of  any  part  of  it  in  payment  to  the  suppliant. 

The  case  was  argued  Nov.  21  and  28,  and  judgment  given  on  the 
latter  day. 

*The  AUomey-Oeneralj  for  the  Crown,  claimed  the  right  to  r^ooo 
begin. — ^According  to  the  practice  in  the  Exchequer,  where  ^ 
there  are  cross-demurrers,  the  party  first  demunine  begins:    Hill  v. 
Cowdery^  1  H.  ft  N.  860 :  especially  in  a  case  in  wnich  the  Crown  is 
concerned. 

Sir  Hugh  CainUj  for  the  suppliant. — The  proceedings  are  to  be  con* 
ducted  as  between  subject  and  subject.  In  this  Court  and  in  the  Com- 
mon Pleas  the  practice  is  for  the  plaintiff  to  beffin  where  there  are  cross- 
demurrers  :  Halhead  v.  Toung,  6  E.  ft  B.  812,  Bourne  v.  Seymour,  16 
G.  B.  837, 842  (£.  C.  L.  R.  vol.  Ill),  The  Mayor  of  Blackburn  i;.  Park- 
inson, 1  E.  ft  E.  71,  The  Wolverhampton  New  Waterworks  Company  r. 
Hawkesford,  28  L.  J.  C.  P.  242,  6  Jur.  N.  S.  1104,  1105.(a)  And, 
looking  at  the  pleadings,  it  would  be  convenient  that  the  counsel  who 
supports  the  demurrer  to  the  plea  which  sets  out  the  contract,  should 
begin. 

CocKBURN,  C.  J. — I  have  great  doubt  which  is  the  most  convenient 
coarse.  The  practice  in  this  Court  formerly  was  that  the  patry  first 
draaurring  should  begin,(i)  but  by  the  latest  dedsion  on  the  subject  the 
practice  has  been  altered.  Without  saying  what  rule,  on  further  con- 
sideration, should  be  laid  down,  we  think  that  at  present  we  ought  to 
abide  by  the  recent  case,  and  therefore  the  suppliant  will  be^in. 

Sir  jHuah  Cairns  (Sir  F.  Kelly,  Bavittf  Oiffardj  and  I&nnen  with 
him),  for  toe  suppliant. — First.  As  to  the  ^construction  of  the  t^oqa 
contract  set  out  in  the  second  plea.  The  contention  on  behalf  ^ 
of  the  Crown  is,  that  the  contract  is  one-sided,  and  that  though  the^up- 
pliant  was  bound  to  carry  the  mails  mentioned  in  the  contract  the  Uom- 
missioners  of  the  Admiralty  were  not  bound  to  employ  the  suppliant  to 
carry  them,  or  to  send  all  or  any  of  them  by  him.  But  where  A.  stipu- 
lates to  perform  a  service  for  B.  in  consideration  of  a  money  payment,  a 
correlative  covenant  is  implied  that  B.  will  employ  him  and  permit  the 
service  to  be  performed:  Pordage  v.  Cole,  1  Wms.  Saund.  819  {.,  6th 
ed.,  Wood  V.  The  Copper  Miners  Company,  7  C.  B.  906  (E.  C.  L.  R. 
vol.  62,)  Emmens  v.  Elderton,  4  H.  L.*  C.  625.  Here  the  suppliant  is 
engaged  to  convey  the  mails  **  required  by  the  Commissioners  or  the 
Postmaster-General  to  be  conveyed"  between  certain  ports  named,  that 
is,  whatever  mails  the  public  service  ^^  required  to  be  conveyed  "  between 
those  ports,  by  means  of  a  sufficient  number,  not  less  than  six,  of  steam 
vessels  of  a  specified  tonnage,  and  properly  equmped  and  manned  sub- 
ject to  the  approval  of  the  Commissioners.     Therefore  the  Commis- 

(a)  1.  c.  6  C.  B.  N.  8.  8S6  (B.  0.  L.  R.  toL  9&),  in  which  Iftttor  report  ths  point  of  praeUco 
St  not  noticed. 

ib)  Sm  Hilton  V.  Earl  OnoiTmo,  6  Q.  B.  701,  710  (B.  C.  L.  B.  toI.  48);  Robion  •.  OliTor, 
10  Q.  B.  704»  710  (B.  C.  L.  R.  toL  69). 
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sioners  were  bound  to  send  all  the  mails  between  those  ports  by  theves* 
sels  of  the  suppliant.  When  the  contract  provides  for  a  matter  which 
would  not  necessarily  be  done,  there  is  a  change  of  language ;  the  Com* 
missioners  are  to  make  a  special  requisition  to  provide  vessels  for  the 
conveyance  of  distinguished  persons.  By  subsequent  clauses,  after  the 
mails  are  delivered  to  the  suppliant,  he  is  to  provide  for  their  embarka- 
tion, and  they  are  at  his  responsibility,  and  the  number  of  voyages  to 
be  made  by  his  vessels  is  stipulated  for.  Besides,  the  suppliant  is  boand 
to  indemnify  the  Crown  against  defaults  in  the  performance  of  the  ser- 
^Qor-1  vices.  *Al8o  the  clause  for  payment  by  him  of  all  harbour, 
-'  passing,  tonnage  and  other  tolls  and  dues  is  repugnant  to  the 
notion  that  the  Coibmissioners,  or  the  Postmaster-General,  may  send 
the  mails  by  other  vessels  than  those  of  the  suppliant.  The  annual  pay- 
ment of  18,000Z.  for  services  to  be  performed  by  the  suppliant  under 
penalties  for  non-performance  would  be  an  inadequate  remuneration  for 
the  expenses  incurred  by  him  without  the  advantages  of  the  fares  for 
passengers,  &g.,  incidental  to  his  vessels  being  used  as  mail  boats ;  and 
these  can  only  be  secured  to  the  suppliant  by  a  construction  of  the  con- 
tract, which  should  guaranty  to  him  the  carrying  of  the  mails  between 
the  ports  named.  The  covenants  by  the  Commissioners  are  '*  in  con- 
sideration of  the  premises ;"  and  the  terms  of  the  stipulation  by  them 
for  the  payment  of  18,000^.,  in  consideration  of  the  suppliant  perform- 
ing the  covenants  entered  into  by  him,  show  that  the  suppliant,  relying 
on  Parliament  voting  the  money  for  the  payment  of  services  actually 
performed,  relied  also  on  the  implied  covenant  on  the  part  of  the  Com- 
missioners to  employ  him,  and  so  place  him  in  a  position  to  ask  Parlia- 
ment to  vote  the  money.  The  first  quarterly  payment  is  to  be  made 
three  calendar  months  after  the  commencement  of  the  service,  and  there- 
fore, if  he  is  not  allowed  to  perform  the  service,  it  will  never  become 
dae.  [CocKBURN,  C.  J. — It  would  be  doing  Parliament  injustice  to 
suggest  that,  on  bein^  applied  to,  they  would  refuse  to  provide  for  the 
payment  of  services  silreadv  performed.  But  suppose,  disapproving  the 
contract,  they  previously  disaffirm  it,  would  the  contractor  bo  bound  to 
go  (^  and  perform  it  ?]  The  refusal  of  Parliament  to  vote  the  money 
one  year  would  be  no  ground  for  the  contractor  to  decline  to  perform 
♦8261  *^^^  contract  the  next.  [Cockbttrn,  C.  J. — There  may  be  an 
-I  implied  obligation  on  the  Commissioners  to  apply  to  Parliament 
for  the  money.]  There  being  an  engagement  by  the  contractor  to 
perform  certain  services,  there  is  also  a  correlative  obligation  on  the 
executive  government  to  allow  the  contract  to  be  fulfilled  and  the  ser- 
vices to  be  performed. 

Secondly.  The  breach  of  covenant  is  well  assigned.  When  the  per- 
formance of  a  service  for  a  certain  period  is  stipulated  for,  and  the 
employer  refuses  to  employ,  the  party  whose  services  are  contracted  for 
may  pursue  one  of  two  courses :  either  he  may  wait  until  the  end  of  the 
period  and  bring  his  action  for  all  the  damages  sustained,  or  he  may  at 
once  sue  on  the  refusal  to  employ :  Emmens  v.  Elderton,  4  H.  L.  C. 
624,  646-7;  18  C.  B.  495,  608-9,  per  Crompton,  J.;  Hochster  v.  De 
La  Tour,  2  E.  &  B.  678  (E.  C.  L.  R.  vol.  75). 

Thirdly.  The  third  plea  relies  on  the  Appropriation  Acts  for  1863 
and  1864,  26  &  27  Vict.  c.  99,  s.  15,  and  27  &  28  Vict.  c.  78,  s.  17; 
but  it  does  not  appear  that  the  period  during  which  the  Commissioners 
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refused  to  send  the  mails  by  the  suppliant's  vessels  synchronizes  with 
the  period  for  which  Parliament  refused  to  vote  the  stipulated  sum.  A 
breach  of  the  contract  was  committed  before  Parliament  had  passed  any 
Tote;  and  the  Appropriation  Acts  only  provide  that  the  suppliant  shall 
not  be  paid  out  of  the  moneys  voted  in  the  years  1863  and  1864  for 
anything  beyond  the  rates  therein  mentioned,  and  do  not  amount  to  a 
repudiation  of  the  contract.  The  voting  of  the  money  by  Parliament  is 
not  a  condition  precedent  to  sending  the  mails  by  the  vessels  of  the  con- 
tractor, though  it  might  be  an  answer  to  a  ^petition  for  non-pay-  t^qai^ 
ment  of  the  18,000/.  [Cockburn,  C.  J.— We  are  left  in  the  L  ^^' 
dark  as  to  the  reason  why  Parliament  did  not  vote  the  money,  for  pay- 
ment of  the  18,000Z.]  It  may  be  because  the  Commissioners  had 
refused  to  send  the  mails  by  the  contractor's  vessels ;  or  Parliament  may 
have  waited  to  see  what  construction  a  Court  of  law  or  equity  would 
put  upon  the  contract,  that  they  might  not  fetter  the  jurisdiction  of 
those  Courts.  Suppose  the  Commissioners  had  disabled  themselves 
from  asking  Parliament  to  vote  the  money,  the  omission  of  Parliament 
to  vote  the  money  would  not  be  a  defence,  though  it  would  affect  the 
amount  of  damages.  The  suppliant  would  be  legally  bound  to  the 
Crown  to  perform  his  part  of  the  contract,  notwithstanding  Parliament 
had  refused  to  vote  the  subsidy,  though  if  an  action  were  brought  against 
him  for  refusing  to  carry  the  mails  no  damages  would  be  recoverable. 

Fourthly.  Here  is  a  breach  of  contract  for  which  the  Crown  is  liable 
under  sects.  18  &  14  of  stat.  23  &  24  Vict.  c.  84.  By  these  sections 
when  judgment  hafi  been  given  that  the  suppliant  is  entitled  to  relief  it 
is  certified  to  the  Commissioners  of  the  Treusury,  and  they  are  empow- 
ered to  pay  the  Amount  mentioned  in  the  judgment  out  of  moneys  in 
their  hands  for  the  time  being  legally  applicable  thereto,  or  which  may 
thereafter  be  voted  by  Parliament  for  that  purpose,  provided  the  peti- 
tion shall  relate  to  any  public  matter.  So  that  the  contract  will  not  be 
withdrawn  from  the  consideration  of  Parliament.  The  complaint  in  the 
petition  of  a  refusal  by  the  Commissioners  to  allow  the  suppliant  to 
carry  the  mails,  and  to  permit  him  to  perform  the  agreement,  and  of 
their  preventing  him  from  carrying  the  mails,  is  a  complaint  of  a  breach 
of  contract  for  which  a  ^petition  of  right  will  lie ;  though  a  sub-  r^ooo 
ject  cannot  have  damages  against  the  Crown  for  a  tort :  Tobin  v.  ^ 
The  Queen,  16  C.  B.  N.  S.  310  (£.  C.  L.  R.  vol.  Ill),  where  Erie,  C. 
J.,  delivering  the  judgment  of  the.  Court,  said,  p.  854 : — ^^  That  which 
the  Sovereign  does  personally,  the  law  presumes  will  not  be  wrong : 
that  which  the  Sovereign  does  by  command  to  his  servants,  cannot  be 
a  wrong  in  the  Sovereign,  because,  if  the  command  is  unlawful,  it  is  in 
law  no  command,  and  uie  servant  is  responsible  for  the  unlawful  act, 
the  same  as  if  there  had  been  no  command."  Page  855 : — '^  We  come 
now  to  the  authorities  showing  where  the  petition  of  right  will  and 
where  it  will  not  lie.  We  pass  the  class  of  claims  founded  on  contracts 
and  grants  made  on  behalf  of  the  Crown  with  brief  notice,  because  tbey 

are  within  a  class  legally  distinct  from  wrongs and  proceed  to  the 

more  numerous  class  of  claims  where  petitions  of  right  have  been  brought 
in  respect  of  property  either  wrongfully*  taken  on  behalf  of  the  Crown, 
or  wrongfully  withheld."  And  in  Feather,  suppliant,  v.  The  Queen, 
ante,  257,  293-4,  also,  this  Court  pointed  out  the  distinction  between 
an  idleged  wrong,  properly  so  calledi  and  the  cases  where  land,  or  goods. 
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or  money  of  a  Bvbjeot  have  fonnd  their  way  into  the  possession  of  die 
Grown,  and  the  purpose  of  the  petition  is  to  obtain  restitution,  or  oom- 
pensation  in  money,  or  where  the  claim  arises  out  of  a  contract,  ss  for 
goods  supplied  to  the  Crown  or  to  the  public  service.  The  Crown  most 
be  understood  as  undertaking  that  its  agents  will  fulfil  a  contract  en- 
tered into  by  them :  if  the  Crown  is  willing  to  enter  into  a  contract  it 
must  be  performed  by  other  hands.  The  circumstance  that  the  damages 
are  unliquidated  does  not  affect  the  question,  whatever  may  be  the  ap- 
*8291  P'^^P^^^^^  remedy.  In  every  case  of  the  ^assessment  of  damages 
^  the  jury  may  give  more  or  less.  In  Legge  v.  Tucker,  1  H.  & 
N.  500,  Pollock,  C.  B.,  said,  p.  502,  '<  Where  the  foundation  of  the 
action  is  a  contract,  in  whatever  way  the  declaration  is  framed,  it  is  an 
action  of  assumpsit ;  but  where  there  is  a  duty  ultra  the  contract,  the 
plaintiff  may  declare  in  case."  The  contract  provides  that  the  deter- 
mination of  it  shall  not  prevent  either  party  from  recovering  damages 
for  any  breach  of  it  previously  to  the  determination,  which  shows  that 
the  parties  contemplated  the  right  of  either  to  damages. 

The  Attorney- General  {The  SoUdtor-General  and  Paulden  with  him), 
for  the  Crown. — First.  Looking  to  the  form  and  scope  of  the  contract 
in  the  articles  of  agreement,  the  character  of  the  contracting  parties, 
and  the  powers  of  public  Commissioners,  there  is  no  implied  covenant 
by  the  Commissioners  of  the  Admiralty  on  the  part  of  the  Crown  to 
employ  the  suppliant  to  carry  the  mails.  The  clause  by  which  the  sup- 
pliant covenants  to  convey  the  mails  which  should  by  the  Commission- 
ers of  the  Admiralty  or  the  Postmaster-General  '^  be  required  to  be 
conveyed,"  means  the  mails  which  he  should  be  required  or  called  upon 
to  convey,  not  all  the  mails  which  the  public  service  reijuired  to  be  con- 
veyed between  the  ports  named ;  for  these  words  occur  in  his  covenant, 
not  in  a  covenant  by  the  Commissioners.  This  covenant  is  not  to  be 
construed  as  restrictive  upon  the  Commissioners,  or  on  the  Postmaster- 
General,  whose  department  is  independent  of  that  of  the  Commission- 
ers ;  for-  an  agreement  which  would  for  eleven  years  fetter  both  depart- 
ments as  to  the  mode  of  conveying  the  mails  might  be  inconvenient  and 
*8301  ^c^™o^^i  ^0  *^^^  public  service.  Therefore  the  articles  of 
-'  agreement  do  not  support  the  breach  alleged  in  the  petition. 
The  only  contract  by  the  Commissioners,  except  the  interjection  of 
extra  payments,  is  for  the  payment  of  18,0002.  per  annum  quarterly 
out  of  moneys  to  be  voted  by  Parliament :  they  might  think  it  better 
for  the  public  service  that  for  these  eleven  years  the  subsidy  should  be 
paid,  and  that  the  mails  should  be  carried  otherwise  than  by  the  sup- 
pliant's vessels.  The  petition  does  not  allege  a  breach  of  such  a  cove- 
nant. It  is  that  thouffh  the  suppliant  hi^  his  vessels  ready  for  the 
conveyance  of  the  mails  the  Commissioners  broke  their  contract  A 
petition  founded  on  a  breach  of  that  covenant  ought  to  allege  that  Parlia- 
ment had  provided  the  necessary  funds.  Pordage  v.  Cole,  1  Wms. 
Saund.  819  {.,  6th  ed.,  does  not  apply,  for  here  are  separate  covenants 
by  both  parties.  According  to  the  principle  of  the  cases  collected  in 
note  (4),  820,  a.  &.,  the  carriage  of  the  mails  was  not  a  condition  pre- 
cedent to  the  right  of  the  suppliant  to  recover  the  annual  subsidy:  if  it 
were,  a  default  in  not  carrying  one  would  bar  the  petition  :  Boone  v. 

(a)  Rererfed  in  Exeh.  Ch.  S  Q.  B.  ISO  (IS.  C.  L.  R.  toL  SO),  Md  tht  rtvarul  aftnMl  ^ 
ths  Hoaie  of  Lordi,  4  H.  L.  C.  624 ;  18  0.  B.  406. 
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Eyre,  1  H.  BI.  278,  note  (a) ;  2  W.  Bl.  1812.  In  Elderton  v.  Em- 
mens,  4  G.  B.  479  (E.  C.  L.  R.  vol.  56),(a)  the  plaintiff  went  to  the  jury 
on  the  ground  of  a  special  interest  in  the  legal  business  of  the  Com- 
pany ;  but  all  the  Judges,  in  answering  the  questions  put  by  the  House 
of  Lords  in  Emmens  v.  Elderton,  4  H.  L.  C.  624,  18  C.  B.  495  (£.  C. 
L.  R.  Yol.  76),  held  that  it  was  not  a  eontract  by  the  Company  to  em- 
ploy the  plaintiff  on  every  or  any  part  of  the  legal  business,  though 
they  were  *bound  to  retain  him  during  the  year.  Crompton,  r^eooi 
J.,  said,  4  H.  Lt  C.  644,  ^*  Whenever  there  is  a  eontract  for  '- 
hiring  or  employment  on  the  one  part,  and  service  for  wages  or  salary 
on  the  other,  for  a  specified  time,  there  is  an  engagement  on  the  part 
of  the  employer  to  keep  the  employed  in  the  relation  in  question  dur- 
ing that  time,  and  not  merely  to  pay  him  the  wages  for  the  services  at 
the  end,  and  that,  in  none  of  these  cases,  does  the  obligation  to  keep 
retained  and  employed  necessarily  import  an  obligation  on  the  part  of 
the  master  to  find  work."  [He  also  referred  to  the  observations  of 
Wightman,  J.,  p.  654,  and  of  Lord  Truro,  pp.  675-6,  677.]  Penalties 
run  through  this  contract.  It  would  be  no  answer  to  an  action  against 
the  suppliant  for  not  carrying  the  mails  that  he  had  not  been  required 
to  carry  them.  Here  is  no  necessity  for  implying  a  covenant  to  do  a 
certain  thing,  t.  e.,  in  this  case  deliver  the  mails  to  be  carried ;  as  was 
the  case  in  Aspdin  v.  Austin,  5  Q.  B.  671  (E.  C.  L.  R.  vol.  48),  Dunn 
V.  Sayles,  Id.  685,  which  were  approved  by  rarke,  B.,  in  Emmens  #.  El- 
derton, 4  H.  L.  G.  669-670.  The  Commissioners  only  contracted  to 
make  the  payments  of  the  subsidy  out  of  moneys  to  be  voted  by  Parlia- 
ment, which  strongly  confirms  the  impossibility  of  implying  a  CQvenant 
by  the  Commissioners  to  employ  the  suppliant  to  convey  all  the  mails 
whether  Parliament  should  approve  or  not.  The  public  funds  are  under 
the  control  of  Parliament-,  and  it  is  not  in  the  power  of  the  Ministers  of 
the  Crown  by  entering  into  contracts  to  onerate  the  public  without  the 
assent  of  Parliament.  In  Macbeth  v.  Haldiman,  1  T.  R.  172,  Lord 
Mansfield  said,  p.  176,  '*  that  great  difference  had  arisen  since  the 
Revolution  with  respect  to  the  expenditure  of  the  public  money.  Before 
that  period,  *all  the  public  supplies  were  given  to  the  Kin^,  r^tooo 
who  in  his  individual  capacity  contracted  for  all  expenses.  He  ■- 
alone  had  the  disposition  of  the  public  money.  But  since  that  time, 
the  supplies  had  been  appropriated  by  Parliament  to '  particular  pur- 
poses, and  now  whoever  advances  money  for  the  public  service  trusts  to 
the  faith  of  Parliament."  Here  the  House  of  Commons  may  have  re* 
fused  to  provide  the  means  on  the  ground  that  the  contract  was  impro- 
vident. 

Secondly.  It  may  be  conceded  that  as  soon  as  there  is  a  breach  of 
contract  the  suppliant  may  bring  his  petition  of  right. 

Thirdly.  The  Commissioners  of  the  Admiralty  are  a  public  Board, 
oriffinally  constituted  by  stat.  2  W.  &  M.  Sess.  2,  c.  2,  having  the  con- 
trol of  contracts  relative  to  the  Post  Office.  Before  1887  there  were 
many  Acts  relating  to  packet  contracts ;  in  that  year,  stat.  7  W.  4  &  1 
Vict.  c.  8,  transferred  to  the  Commissioners  of  the  Admiralty  the  inter- 
ests, powers  and  authorities  existing  in  the  Postmaster-General,  under 
contracts  entered  into  with  him  for  the  conveyance  by  sea  of.  mails. 
But  the  conveyance  of  the  mails  remained  with  the  Postmaster-Oencral ; 
and  this  was  confirmed  by  stat.  7  W.  4  &  1  Vict.  c.  88,  s.  2.     Then 
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8tat.  23  &  24  Vict.  c.  6,  a.  d.  1860,  transferred  the  control  of  contracts 
for  the  conveyance  of  letters  by  sea  to  the  Postmaster-General,  and 
made  the  Commissioners  of  the  Admiralty  strangers  to  this  contract 
The  contract  in  question  was  made  ia  1859,  and  all  the  breaches  are 
stated  in  the  Sd  plea  to  have  occurred  after  the  20th  June,  1863,  and 
therefore  after  the  passing  of  that  statute,  and  after  the  control  of  such 
contracts  had  been  transferred  to  the  Postmaster-General ;  which  shows 
the  improbability  of  the  alleged  contract  being  made.     In  Scott  r. 

♦8331  -*^^®^y»  *  ^-  ^-  ^-  ^^^»  ®^^»  ^^"^^  ^^^'  *"^®  plaintiffs  effected  a 
-I  policy  of  marine  insurance  on  certain  conditions  as  to  ascertain- 
ing the  sum  to  be  paid  for  loss ;  and  in  Clarke  v,  Watson,  18  G.  B.  N. 
S.  278  (£.  C.  L.  R.  vol.  114,(a)  the  plaintiffs  contracted  to  do  certain 
works  to  be  paid  for  on  the  surveyor  for  the  defendants  giving  a  certifi- 
cate ;  and  these  conditions  were  held  lawful  though  the  plaintiffs  were 
by  them  left  very  much  at  the  mercy  of  the  defendants.  Such  a  con- 
tract as  this  is  to  be  construed  as  contingent  on  the  funds  being  pro- 
vided by  Parliament.  Gurney  v,  Rawlins,  2  M.  &  W.  87 ;  Dawson  v. 
Wrench,  3  Exch.  359 ;  Hallett  v.  Dowdall,  18  Q.  B.  2,  12  (E.  C.  L. 
R.  vol.  83),  Coleridge,  J.,  S.  S.,  in  error,  18  Q.  B.  16,  45,  85,  per  Mar- 
tin and  Parke,  BB.  Stat.  23  &  24  Vict.  c.  34  does  not  give  a  new 
right  of  petition.  The  reasons  of  Parliament  for  not  providing  the 
funds  are  not  to  be  canvassed  before  a  jury.  And  the  construction  con- 
tend^ for  by  the  suppliant  would  withdraw  the  contract  from  the  con- 
trol of  Parliament,  and  is '  therefore  void  as  against  public  policy;  for 
by  Stat.  23  k  24  Vict.  c.  84,  s.  14,  upon  a  judgment  that  the  suppliant 
is  entitled  to  relief,  the  Lords  of  the  Treasury  are  required  to  pay  the 
amount  mentioned  in  the  judgment  out  of  any  moneys  in  their  hands 
legally  applicable  thereto,  or  which  may  be  thereafter  voted  by  Parlia- 
ment for  tnat  purpose.  A  judgment  for  the  suppliant  would  be  a-judg- 
ment  against 'the  public,  and  by  pronouncing  it  the  Court  would  be  in- 
forming Parliament  that  it  was  its  duty  to  provide  funds  for  a  specific 
purpose. 

Fourthly.  The  3d  plea  shows  that  moneys  had  not  been  voted  by 
Parliament  for  payment  of  the  subsidy  to  the  suppliant  under  the  arti- 
*8341  ^^^  ^^  agreement.  He  *is  precluded  from  complaining  of  his 
•1  not  having  been  employed  to  carry  the  mails,  and  is  disentitled 
to  claim  damages  by  stats.  26  &  27  Vict,  c,  09,  s.  15,  and  27  &  28 
Vict.  c.  73,  s.  17,  wnich  enact  that  no  part  of  the  sums  voted  for  the 
Post  Office  packet  service  are  to  be  applied  towards  any  payment  to  the 
suppliant,  or  towards  the  satisfaction  of  any  claim  of  the  suppliant  in 
respect  of  the  period  subsequent  to  the  20th  June,  1863.  Those  statutes 
cover  the  period  of  the  alleged  breaches,  and  as  the  damages  sought  to 
be  recovered  are  a  substitution  for  payment  of  the  18,000/.,  a  judgment 
in  favour  of  the  suppliant  could  only  be  satisfied  out  of  funds  which 
Parliament  has  enacted  shall  not  be  so  appropriated.  Since  the  peti- 
tion The  Appropriation  Act  of  1865,  28  &  29  Vict.  c.  123,  has  passed, 
and  in  sect.  23  has  re-enacted  the  prohibition  in  stat.  27  &  28  Vict.  c. 
73,  s.  17.  It  would  not  be  wrongful  in  the  Commissioners  of  the  Ad- 
miralty not  to  send  mails  by  the  suppliant's  vessels  when  they  were  for- 
bidden to  apply  any  part  of  the  moneys  voted  by  Parliament  to  satisfy 
his  claim.     By  stat.  23  &  24  Vict.  c.  34,  ss.  7,  14,  it  is  provided  that 

(a)  Sm  Stadhard  v.  Lee,  8  B.  A  S.  SM  (E.  0.  L.  R.  toL  US). 
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no  Bum  shall  be  payable  QDder  the  machinery  of  that  Act  which  would 
not  otherwise  have  been  payable. 

Assaming  the  covenant  could  be  implied,  it  is  not  contended  on  be- 
half of  the  Crown  that  if,  in  substance,  moneys  due  on  the  contract 
were  withheld  by  the  Grown,  a  petition  of  right  will  not  lie  though  the 
claim  be  for  an  unliquidated  sum.  [CocKBURN,  C.  J. — Suppose  a  con* 
tract  made  by  officers  of  a  public  department  to  provide  necessaries  for 
the  army  and  navy,  and  in  consequence  of  circumstances  occurring 
afterwards  to  render  it  in  their  opinion  unadvisable  they  broke  it  off.] 
It  may  be  admitted,  though  there  is  no  authority  for  it,  that  in  such  a 
*ca8e  there  would  be  rearess  by  petition  of  right.  According  r^goe 
to  the  argument  of  Lord  Somers  in  The  Banker's  Case,  14  How.  ^ 
St.  Tr.  89,  45,  58,  82,  88,  and  thejudgmentsof  Lord  Denman  in  Baron 
de  Bode's  Case,  8  Q.  B.  208,  284  (^.  G.  L.  R.  vol.  55),  Erie,  G.  J., 
in  Tobin  v.  The  Queen,  16  G.  B.  N.  S.  810,  847  (E.  G.  L.  R.  vol.  Ill), 
and  Gockburn,  G.  J.,  in  Feather,  suppliant,  v.  The  Queen,  ante,  257, 
298-4,  what  in  substance  is  due  may  be  recovered  in  a  petition  of  right 
whether  it  is  technically  a  debt  or  not. 

Sir^tc^A  CaimSj  in  reply. — Two  breaches  of  contract  are  alleged  in 
the  petition.  The  first  is  that  the  Gommissioners  did  not  nor  would 
allow  or  permit  the  petitioner  to  carry  the  mails.  The  second,  that  they 
did  not  nor  would  observe  or  perform  the  agreement  on  their  part,  is 
larger  than  the  first.  The  declaration  then  avers  a  continued  breach ; 
and  the  words  '^and  wholly  omitted,  neglected  and  refused  so  to  do," 
may  refer  to  the  latter  breach  or  to  both  breaches. 

The  first  breach  depends  on  the  construction  of  the  articles  of  agree- 
ment. It  is  part  of  the  executive  prerogative  of  the  Grown  to  make  the 
contracts  for  the  public  service,  and  Parliament  has  only  an  indirect  con- 
trol over  them,  in  respect  of  their  magnitude  and  expediency,  by  reason 
of  the  money  for  payment  of  the  services  under  the  contract  being  at 
its  disposal.  The  Grown  and  the  contractor  are  responsible  to  each 
other  on  the  contract ;  if  the  contractor  broke  his  part  of  the  contract, 
^'^•yhy  assigning  it,  he  would  be  liable  to  the  Grown,  not  to  Parliament. 
The  only  limitation  of  the  responsibility  of  the  Grown  is  by  the  terms 
that  on  the  fulfilment  of  the  contract  the  contractor  should  be  r^gog 
paid  *out  of  moneys  voted  by  Parliament,  not  out  of  moneys  ^ 
provided  by  the  Grown ;  but  that  undertaking  admits  that  liability 
would  attach  if  there  was  a  breach  of  contract  by  non-payment  of  the 
sum  stipulated  for.  If  that  were  not  so  there  would  be  no  security  for 
the  contractor  in  any  contract  made  by  the  Grown  for  the  public  service. 
The  Gommissioners  may  require  from  the  contractor  extra  services  in  the 
conveyance  of  distinguished  persons,  for  which,  if  they  exceed  twelve 
voyages,  he  is  to  be  paid ;  and  the  suppliant  might  sue  the  Crown  for 
the  sum  earned  by  those  extra  voyages  without  averring  that  the  money 
had  been  voted  by  Parliament.  The  clause  which  prohibits  the  contract* 
or  from  assigning,  underletting,  or  otherwise  disposing  of  the  contract, 
contemplates  only  one  state  of  circumstances  in  which  the  determina- 
tion of  the  contract  would  be  justified  without  notice  or  compensation ; 
and  there  is  no  mention  of  the  liability  of  the  Grown  to  make  compen- 
sation being  limited  by  a  vote  of  the  money  by  Parliament.  As  to  the 
argument  that  the  contract  as  construed  by  the  suppliant  is  contrary  to 
public  policy :  the  contract  was  not  in  the  nature  of  a  monopoly,  for 
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though  it  gave  the  contrftctor  an  ezclasive  right  to  carry  the  tnaib  be- 
tween certain  ports,  it  was  elastic,  so  as  to  adjust  itself  to  the  increased 
amount  of  business,  and  it  was  advantageous  to  the  public,  for  the  cod- 
tractor  was  not  to  receive  more  than  18,000^  a  year  during  the  eleven 
years,  however  large  and  bulky  the  mails  might  become  during  that  time, 
and  however  many  steam  vessels  it  might  be  necessary  to  employ. 

The  second  breach  is  independent  of  the  construction  of  the  agree- 
ment. [CocKBURN,  0.  J. — I  do  not  understand  that  there  are  two 
*ft^71  ^^^^^^'1  I^  ^  ^^^  "^necessary  to  assign  breaches  categorically. 
-I  Suppose  the  Commissioners  had  given  the  suppliant  notice  that 
they  would  treat  the  contract  as  non-existent,  there  would  be  a  present 
right  of  action :  Hochster  v.  De  la  Tour,  2  E.  &  B.  678  (E.  C.  L.  R. 
vol.  75).  [Mellor,  J.,  referred  to  The  Danube  and  Black  Sea  Railway 
and  Kustendjie  Harbour  Company  (Limited)  v,  Xenos,  11  C.  B.  N.  S. 
152  (E.  C.  L.  B;  vol.  108),  as  following  the  decision  in  Hochster  v.  De 
la  Tour.]  The  cases  of  Ourney  v.  Rawlins,  2  M.  &  W.  87,  and  Scott 
V.  Avery,  5  H.  L.  C.  811,  are  not  adverse  to  the  suppliant.  Afipdin  r. 
Austin,  5  Q.  B.  671  (E.  C.  L.  R.  vol.  48),  and  Dunn  v.  Sayles,  Id.  685, 
are  observed  upon  by  Crompton,  J.,  and  Erie,  J.,  in  Emmens  v.  Elder- 
ton,  4  H.  L.  G.  624,  647-8,  656,  and  by  Erie,  C.  J.,  in  Mclntyre  v. 
Belcher,  82  L.  J.  C.  P.  264,  255.(a)  [Cockbubn,  C.  J.— I  think  Asp- 
din  V.  Austin  was  rightly  decided  upon  the  facts.] 

As  to  the  argument  that  the  Commissioners  of  the  Admiralty  are  only 
the  agents  of  the  Crown  in  providing  vessels  for  the  packet  service,  and 
that  the  transporting  of  the  mails  rests  with  the  Postmaster-General, 
and  that  the  Commissioners,  in  contracting  to  do  that  which  is  in  the 
discretion  of  the  Postmaster-Oeneral,  have  exceeded  the  limits  of  thdr 
power :  the  answer  is,  that  the  Crown  contracts  through  the  Commis- 
sioners of  the  Admiralty,  and  having  deputed  them  to  make  a  postal  con- 
tract for  vessels  for  the  conveyance  of  the  mails,  stat.  7  W.  4  &  1  Vict, 
c.  83, 8.  2,  which  gives  to  the  Postmaster-General  the  exclusive  privilege  of 
carrying  letters,  is  not  inconsistent  with  the  duty  of  the  Admiralty,  as 
*8381  ^^'^^'^^  ^^  ^^^  Crown,  to  determine  that  particular  *seotionB  of 
-'  the  mails  should  go  by  their  ships.  The  Crown  must  accept  or 
repudiate  the  whole  contract ;  whereas  it  had  been  in  operation  for  a 
certain  period.  Also  stat.  23  k  24  Vict  c.  6,  transfers  to  the  Postmas- 
ter-General all  contracts  which  de  facto  had  been  entered  into  by  the 
Lords  of  the  Admiralty  for  the  packet  service,  so  that  the  contract  in 
question  must  be  read  as  if  made  by  the  Postmaster-General.  [Cock- 
bubn, C.  J.— The  argument  on  this  point  made  no  impression  upon  ns.] 
It  was  not  considered  proper  to  aver  that  the  Crown  had  broken  the  con- 
tract. The  objection  would  be  cured  by  an  amendment,  that  a  breach 
was  committed  either  by  the  Commissioners  of  the  Admiralty  or  by  the 
Postmaster-General.  [The  AUamey^ General  assented  to  such  an  amend- 
ment being  made.] 

Cockbubn,  C.  J. — The  discussion  which  has  taken  place,  and  the 
elaborate  and  very  able  arguments  addressed  to  us  have  thrown  so  much 
light  upon  the  case,  and  have  so  conapletely  removed  the  doubt  which  at 
one  time  pressed  on  my  mind,  that  I  think  the  important  interests  in- 
volved would  gain  nothing  by  our  taking  further  time  to  consider  it. 

(a)  I.  0. 14  0.  B.  N.  8.  664  (B.  C.  L  B.  vol.  108),  in  wbioh  latter  report  bowtrer  tb•ob•e^ 
▼ttiont  of  BrlOi  C.  J.,  on  tboio  two  caiei  are  not  giron. 
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It  is  necessary  at  the  outset  to  see  what  is  the  substantial  caase  of  pe- 
tition. The  real  matter  of  complaint  in  the  petition  of  right  is  the 
breach  of  an  alleged  contract  by  the  Lords  Commissioners  of  the  Ad- 
miralty to  employ  the  suppliant  to  carry  the  mails  between  Dover  and 
the  ports  of  Calais  and  Ostend,  and  also  to  perform  certain  services  con« 
nected  with  and  subordinate  to  the  principal  part  of  the  contract.  Look- 
ing at  the  contract  in  order  to  see  whether  the  allegation  upon  which  the 
petition  mainly  relies  is  made  out,  viz.,  that  there  was  an  obligation  on 
the  part  of  *the  Lords  Commissioners  of  the  Admiralty  to  employ  r^ooq 
the  suppliant,  we  find  that  the  contractor,  in  consideration  of  cer-  ^ 
tain  sums  to  be  paid  to  him — in  the  first  place  a  subsidy,  as  it  is  called, 
of  18,0007.,  and  also  minor  sums  incidental  to  the  subordinate  services — 
binds  himself  to  the  Commissioners  to  provide  and  maintain  a  sufiicient 
number  of  steam  vessels,  of  a  given  tonnage,  with  engines  of  sufficient 
power,  and  to  cause  them  to  make  certain  specified  voyages  between  the 
ports  named,  and  to  convey  in  them  the  mails  which  should  by  the  Com- 
missioners or  the  Postmaster-General  be  required  to  be  conveyed  be- 
tween those  ports :  he  engages  also  to  do  certain  other  acts  in  connection 
with  and  subordinate  to  the  main  purpose  of  the  contract :  he  is  to  pro- 
vide one  or  more  of  such  vessels  as  special  boats  for  the  conveyance  of 
the  Bombay,  India,  China,  Mauritius  and  Australian  mails,  or  of  any 
despatches,  or  for  other  special  services  between  Dover  and  Calais,  or 
when  required  for  the  conveyance  of  distinguished  persons  when  they 
happen  to  be  too  late  for  the  ordinary  steamers ;  and  he  is  to  keep  in 
readiness  at  Calais  a  steamer  of  such  light  draught  of  water  as  will  en- 
able her  at  all  times  of  tide  to  embark  mails  and  passengers.  On  the 
other  hand  the  Commissioners,  in  consideration  of  the  services  thus  to  be 
rendered  by  the  contractor,  engage  to  pay  hiita  a  subsidy  of  18,0002. 
per  annum,  out  of  funds  to  be  provided  by  Parliament  for  that  purpose. 

The  petitioner  alleges  that  the  Commissioners  have  broken  their  con- 
tract in  respect  of  this — that  they  have  refused  to  employ  him  to  carry 
the  mails,  and  would  not  permit  him  to  continue  to  perform  the  agree- 
ment, by  reason  of  which  he  has  been  prevented  from  earning  the 
^moneys,  gains  and  profits  which  he  would  otherwise  have  acquired.  r^to^A 
On  the  part  of  the  Crown  the  obligation  of  the  Commissioners  of  ■- 
the  Admiralty  to  employ  the  petitioner  in  carrying  the  mails  is  denied ; 
and  we  have  to  determine  whether  there  is,  in  these  articles  of  agree- 
ment, either  by  express  terms  or  by  implication,  any  such  obligation  on 
the  part  of  these  Commissioners,  who  for  this  purpose  are  the  agents  of 
the  Crown.  It  is  clear  that  there  is  no  such  express  contract;  but  on 
the  part  of  the  suppliant  it  is  said  that  such  a  contract  must  necessarily 
be  implied  from  other  terms  and  the  general  tenor  of  the  agreement; 
and  this  is  the  question  we  are  called  upon  to  decide. 

Sir  Hugh  Cairns^  in  bis  able  argument,  started  this  point-— that  the 
complaint  in  the  petition  was  not  founded  on  the  absence  of  employment 
to  carry  the  mails  only,  but  also  on  a  breach  of  contract  in  not  allowing 
the  petitioner  to  perform  all  the  matters  which  be  had  bound  himself 
by  this  contract  to  perform.  It  appears  to  me  that  the  latter  breach  is 
only  an  amplification  of  the  main  and  more  material  one,  vis.,  the  refusal 
to  employ  him  to  carry  the  mails.  Still,  taking  it  in  its  largest  sense, 
it  can  amount  to  no  more  than  this, — ^that  whereas  the  suppliant  had 
engaged  to  perform  certain  services  in  which  he  was  to  be  employed 
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by  the  Commissioners,  and  in  consequence  of  which  he  was  to  be  en- 
titled to  a  certain  remuneration,  the  Commissioners  have  not  em- 
ployed him  in  all  those  services.  Therefore,  we  are  brought  back  to 
the  same  question,  whether  an  obligation  on  the  part  of  the  Commis- 
sioners to  employ  the  suppliant  to  carry  the  mails,  or  to  employ  him  to 
do  the  other  services,  which  go  to  make  up  the  consideration  for  which 
♦8411  ^^  ^*®  ^  receive  the  subsidy  of  ♦18,000?.  a  year,  is  properly  or 
^  reasonably  to  be  inferred  from  the  contract.  If  not,  the  petition, 
which  is  founded  on  the  assumption  of  that  obligation,  of  necessity 
fails. 

I  concur  in  the  position  that,  although  a  contract  may  on  the  face  of 
it  appear  obligatory  on  only  one  party,  he  may  show  corresponding  and 
correlative  obligations  on  the  other  party.  Where  the  act  to  be  done 
by  the  party  binding  himself  can  only  be  done  upon  a  correspondiog 
act  being  done  by  the  other  party,  an  obligation  by  the  latter  to  do  the 
things  necessary  for  the  completion  of  the  contract  would  be  implied : 
as,  if  A.  covenants  or  contracts  to  buy  an  estate  of  B.  at  a  given  price, 
although  the  contract  may  be  silent  as  to  any  obligation  on  the  part  of 
B.  to  sell,  the  law  implies  a  corresponding  covenant  or  contract  by  B. 
to  sell  the  estate.  So,  where  a  contract  to  manufacture  or  supply  a 
particular  article  necessitates  a  great  outlay  of  expense  and  trouble  by 
the  party  engaging  to  manufacture  or  supply  it,  there  is  necessarily  pre- 
supposed an  obligation  on  the  party  for  whom  the  article  is  to  be  manu- 
factured or  supplied  to  take  it ;  for  otherwise  it  would  be  impossible  for 
the  party  expending  his  labour  and  money  to  obtain  remuneration.  But 
in  all  such  cases  the  Court  must  take  care  that  they  do  not  make  the 
contract  speak  where  it  has  been  left  intentionally  silent,  and  above  all 
that  they  do  not  make  it  speak  contrary  to  the  intention  of  the  parties 
as  gathered  from  its  terms  and  tenor. 

Taking  this  as  a  sound  and  safe  rule  of  construction,  I  proceed  to 
consider  whether  in  this  contract  we  are  called  upon  or  are  at  liberty  to 
infer  a  covenant  on  the  part  of  the  Commissioners,  it  being  necessary 
that  the  suppliant  should  establish  this  in  order  to  maintain  his  petition. 
The  case  may  be  looked  at  in  two  points  of  *view,  either  with 
the  addition  of  the  circumstance  that  the  funds  out  of  which  the 
contractor  was  to  be  remunerated  are  to  be  voted  by  Parliament,  or 
without  the  addition  of  that  important  and  material  circumstance.  In- 
dependently of  the  question  of  the  funds  being  found  by  Parliament,  it 
is  argued  on  the  part  of  the  suppliant  that  the  contractor,  in  order  to 
satisfy  the  exigency  of  his  obligations,  is  under  the  necessity  of  pro- 
viding vessels  at  great  cost,  that  he  incurs  great  responsibility  and  risk, 
and  cannot  get  paid  unless  he  performs  his  contract  by  carryfng  the 
mails  and  performing  the  other  services ;  and  that  consequently  a  stipu- 
lation that  the  Commissioners  shall  employ  him  to  carry  the  mails  and 
perform  the  services  should  be  implied.  At  first  sight  that  argument 
is  very  striking ;  but  it  fails  because  it  is  founded  on  an  hypothesis 
which  cannot  be  supported  and  upon  a  construction  of  the  contract 
which  appears  to  be  inadmissible.  Sir  Sugh  Cairns  wishes  us  to  read 
the  contract  as  binding  the  suppliant  to  convey,  in  order  to  earn  his 
remuneration,  not  all  the  mails  which  he  shall  be  required  to  carry,  but 
all  the  mails  which  the  Commissioners  or  the  Postmaster-General  shall 
require  to  be  conveyed,  whether  by  the  contractor  or  by  any  one  else^ 
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between  Dover  and  the  ports  of  Calais  and  Ostend.  I  think  this  is  a 
mistaken  reading  of  the  cc*?fTact ;  for  it  would  involve  this  consequence, 
that  if  a  state  of  war  arose  and  it  was  thought  expedient  to  send  the 
mails  by  a  vessel  of  war,  that  would  be  a  breach  of  contract ;  as  also 
if  it  were  thought  more  convenient  at  any  time  to  send  the  mails  by 
some  other  route  than  that  mentioned  in  the  agreement.  I  think  the 
true  construction  of  the  agreement  is  that  the  Lords  Commissioners  of 
the  Admiralty  or  the  Postmaster-General  are  entitled  to  exact  from  the 
contractor  that  *he  shall  have  vessels  in  readiness  according  to  r»o4Q 
the  terms  of  the  contract,  and  that  he  shall  convey  all  the  mails  ^ 
which  they  shall  require  him  to  convey  between  the  ports  named.  If 
that  be  so,  the  argument  as  to  the  necessity  of  implying  such  a  covenant, 
on  the  ground  that  otherwise  the  contractor  would  never  be  in  a  position 
to  obtain  the  remuneration  which  is  conditioned  upon  the  performance 
of  the  services  contracted  for  by  him,  fails.  If  the  contract  had  been 
to  pay  not  in  the  shape  of  an  annual  subsidy  but  according  to  the  num- 
ber of  mails  conveyea,  we  might  have  been  called  upon  to  imply  such  a 
covenant;  because  the  contractor  might  then  have  had  his  vessels  in 
readiness  and  have  incurred  all  the  attendant  expenses,  and  might  at  all 
times  have  been  ready  and  willing  to  perform  his  part  of  the  contract, 
yet,  inasmuch  as  his  remuneration  was  not  to  depend  on  his  readiness 
and  willingness  to  convey  the  mails  but  on  the  mails  being  in  fact  con- 
veyed by  his  vessels,  he  might  otherwise  have  had  to  bear  the  expense 
without  any  reward.  But  my  view  of  the  contract  is  that  so  long  as 
the  suppliant  had  vessels  always  ready  to  convey  the  mails  and  did  not 
start  them  before  the  mail  trains  came  in — supposing  the  question  of 
the  funds  for  payment  being  found  by  Parliament  had  not  been  involved 
in  the  case— he  would  have  been  entitled  to  insist  on  the  payment  of 
his  remuneration  at  the  end  of  the  year  although  no  mails  had  been 
required  by  the  Commissioners  or  the  Postmaster-General  to  be  carried 
by  him. 

The  other  view  of  the  case  is  that  the  remuneration  of  the  contractor 
would  not  be  obtained  by  the  mere  performance  by  him  of  the  obliga- 
tions which,  by  the  contract,  he  had  taken  upon  himself,  but  depends 
farther  on  the  will  of  Parliament  to  provide  the  funds.  *Both  r^g^^ 
•parties  relied  strongly  on  this  circumstance.  Sir  JBi^gh  Cairns  ^ 
put  it  that  the  contractor  naturally  relied  on  the  good  faith  of  Parlia- 
ment, and  the  national  honour  by  which  Parliament  is  always  actuated 
when  called  upon  to  make  good  the  engagements  of  ministers  of  the 
CrowB  and  the  heads  of  public  departments.  He  argued  that  if  these 
services  had  been  allowed  to  be  rendered.  Parliament  would  have  pro- 
vided the  funds ;  and  therefore  that  a  covenant  must  be  inferred  on  the 
part  of  the  Lords  Commissioners  of  the  Admiralty  to  permit  the  con- 
tractor to  perform  the  services,  in  order  that  he  might  be  in  a  condition 
to  present  his  case  to  Parliament  and  ask  it  to  provide  those  funds. 
That  argument  is  to  some  extent  met  by  the  construction  which  I  feel 
called  upon  to  put  on  this  contract ;  for  if  I  am  right  in  holding  that 
the  contractor  has  fulfilled  his  part  of  the  contract  when  he  has  his  ves- 
sels ready  to  receive  and  carry  the  mails,  he  would  have  a  strone  case 
to  submit  to  the  consideration  of  Parliament,  if  he  could  allege  that  he 
W  done  all  that  was  required  on  his  part,  and  that  it  was  through  the 
default  of  the  other  contracting  party  that  he  was  unable  to  perform 
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the  senrices.  On  the  other  hand,  it  is  impossible  not  to  feel  that  a  mia 
who  has  a  claim  to  submit  to  Parliament  and  expects  to  obtain  his  re- 
muneration by  a  vote  of  Parliament,  stands  in  a  much  better  position 
when  he  has  performed  his  contract  than  a  man  who  has  only  been 
always  ready  and  willing  to  do  so.  But  the  answer  to  this  argument  is, 
that  we  must  look  at  the  consequences,  pointed  out  by  the  AUomnf- 
General  in  his  powerful  address,  which  would  arise  from  such  an  obliga- 
tion as  that  which  is  sought  to  be  put  by  implication  on  the  Commis- 

*8451  ^^^^^^*  ^®  ^^^^  ^^^^  ^^^^9  ^^^^  there  is  ^involved  in  this 
-I  contract  the  possibility  of  Parliament  refusing  to  provide  the 
funds  for  payment  of  the  18,000Z.  a  year  to  the  contractor,  and  that 
the  Commissioners  do  not  make  themselves,  or  any  other  department,  or 
the  Crown,  answerable  for  a  default  in  Parliament  to  provide  them. 
And  we  cannot  shut  our  eyes  to  the  fact,  for  it  sufficiently  appears  on 
the  record,  that  Parliament  has  not  merely  omitted  to  provide  the 
money,  but  having  the  claim  of  the  suppliant  before  it,  has  in  three 
successive  Appropriation  Acts  excluded  the  satisfaction  of  that  claim 
out  of  the  fund  which  it  has  appropriated  to  the  packet  service.  In 
considering,  therefore,  whether,  from  the  other  terms  of  the  contract, 
there  is  to  be  implied  an  intention  on  the  part  of  the  Lords  Conunis- 
sioners  of  the  Admiralty  to  bind  the  Crown  in  case  Parliament  should 
not  find  the  necessary  funds,  we  must  see  what  would  be  the  position  of 
all  the  parties  concerned  if  the  Commissioners  had  taken  upon  thenii^ 
selves  to  continue  to  employ  the  contractor  notwithstanding  that  Par- 
liament, pending  the  existence  of  the  contract,  had .  refused  to  provide 
those  funds.  In  the  first  place,  they  would  have  put  the  Grown  into  a 
state  of  antagonism  towards  Parliament  by  setting  its  authority  at 
defiance.  In  the  second  place  the  heads  of  a  public  department  would 
continue  to  employ  a  public  contractor  without  the  means  of  paying 
him :  for  a  minister  of  the  Crown  would  not  be  justified  in  assuming 
that  Parliament,  having  twice  refused  to  vote  the  money,  would,  on  a 
subsequent  occasion,  vote  it ;  and  to  employ  a  public  contractor  without 
the  means  of  paying  him,  even  if  he  were  willing  to  be  so  employed, 
would  be  a  proceeding  derogatory  to  the  dignity  of  the  Grown  and  the 
honour  of  the  country.  In  the  third  place  the  contract  could  not  be 
*M^1  enforced  by  '^the  public  department  under  such  circumstances. 
-^  Suppose  the  Commissioners  called  upon  the  contractor  to  fulfil 
it,  he  would  be  entitled  to  say  he  was  not  bound  to  go  on,  and  if  they 
endeavoured  to  enforce  it,  a  Court  of  equity  would  relieve  him :  or,  if 
an  action  at  law  were  brought,  I  think  the  Court  would  say  that  the 
providing  the  fund  by  Parliament  was  a  condition  precedent  to  the  per- 
formance of  the  contract  by  the  contractor.  At  any  rate  a  jury  woald 
not  give  more  than  nominal  damages.  The  result  would  be  this,  that, 
upon  Parliament  having  refused  to  provide  funds,  the  Lords  Commis- 
sioners of  the  Admiralty  would  not  be  in  a  position  to  enforce  perform- 
ance of  the  contract,  and  yet  the  contractor  might  enforce  it  against 
them.  That  is  a  state  of  things  which  cannot  have  been  intended ;  and 
we  ought  not,  therefore,  to  imply  such  a  covenant,  though,  if  the  Lords 
Commissioners  of  the  Admiralty  had  expressly  contracted  to  employ 
the  suppliant  to  perform  these  services  whether  Parliament  found  the 
funds  or  not,  I  am  far  from  saying  the  contract  would  not  be  binding, 
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or  that,  if  broken,  a  petition  of  right  would  not  lie  upon  it,  whatever 
inoonvenience  might  arise  in  such  a  stale  of  things. 

We  need  not  enter  into  the  consideration  whether  the  Lords  Com* 
missioners  of  the  Admiralty  could  bind  the  Postmaster-General,  though, 
in  so  doing,  they  would  be  interfering  with  another  public  department. 
We  are  not  at  liberty  to  imply  a  covenant  which  we  are  convinced,  from 
the  tenns  and  tenor  of  the  contract,  the  Lords  Commissioners  of  the 
Admiralty  would  not  have  introduced  into  it  if  they  had  been  asked  to 
do  so ;  thoueh  I  agree  that  if  there  were  no  question  as  to  funds  being 
provided  by  JParliament,  or,  if  the  covenant  to  pay  had  been  *ab-  rutOA'r 
solute,  or  if  there  had  been  a  fund  applicable  to  the  contract,  I- 
and  the  suppliant  had  been  prevented  from  rendering  his  services  by 
the  default  of  the  Commissioners,  he  would  have  been  in  a  position  to 
enforce  his  right  to  remuneration ;  but  then  he  must  have  alleged  in  his 
petition  performance  of  the  contract  an  his  part,  or  readiness  and  wil- 
lingness on  his  part  to  perform  it.  This  he  is  not  in  a  position  to  do ; 
and  Parliament  having  refused  to  provide  the  funds,  and  there  being  no 
means  of  obtaining  redress  in  that  shape,  he  is  compelled  to  found  his 
complaint  upon  the  assumption  of  a  covenant  to  be  implied  from  the 
terms  of  the  contract,  which,  I  think,  according  to  sound  rules  of  con- 
struction, cannot  be  implied.  Upon  these  grounds  the  petition  fails,  and 
our  judgment  must  be  for  the  Crown. 

MSLLOR,  J. — I  also  am  of  opinion  that  our  judgment  should  be  for 
the  Crown.  The  articles  of  agreement  are  made  between  the  Commis- 
sioners of  the  Admiralty,  for  and  on  behalf  of  the  Crown,  and  the  con- 
tractor, the  suppliant.  We  have  to  ascertain  from  the  nature  of  the 
instrument,  the  parties  to  it,  and  the  subject-matter  of  the  contract  and 
its  language,  what  was  the  meaning  and  intention  of  the  parties ;  and 
in  order  to  do  that,  we  must  not  only  consider  the  actual  expressions 
used  in  the  instrument,  but  the  whole  scope  and  object  of  it,  and  what 
is  necessarily  to  be  implied  from  the  expressions  actually  used,  and  give 
effect  to  the  intent  of  the  parties  though  not  fully  expressed  in  words. 
Looking  to  the  articles  of  agreement,  the  covenant  by  the  suppliant,  as 
I  read  it,  is  this,  that  in  consideration  of  the  payments  stipulated  to  be 
made  to  him,  he  undertakes  to  convey  such  mails  as  he  may  be  required 
by  the  Commissioners  of  the  Admiralty  '^or  the  Postmaster-  r«o4o 
General  to  convey  by  the  means  which  he  undertakes  to  pro-  ^ 
vide,  vis.,  a  certain  number  of  vessels  of  a  particular  character  and 
tonnage,  which  are  to  be  equipped  for  the  performance  of  this  serrice 
subject  to  the  approval  of  the  Commissioners ;  and  the  Commissioners, 
in  consideration  of  the  premises  and  of  the  suppliant  performing  the 
covenants  entered  into  by  him,  undertake  on  behalf  of  the  Crown  to 
pay  to  him  a  sum  out  of  moneys  to  be  provided  by  Parliament,  after 
the  rate  of  18,0001.  per  annum,  by  quarterly  payments,  and  with  a  pro- 
portionate part  thereof  should  the  contract  terminate  on  any  other  day 
than  a  day  of  payment.  The  consideration  for  the  performance  of  the 
services  by  the  suppliant  is  the  payment  of  the  18,0002.,  stipulated  to  be 
made  out  of  moneys  to  be  provided  by  Parliament ;  and  it  is  not  con- 
tended by  Sir  JBngh  Oaims  that  without  alleging  that  Parliament  had 
provided  the  moneys  he.  could  succeed  in  maintaining  that  the  suppliant 
was  entitled  to  the  subsidy.  But  he  said  that,  from  the  nature  of  the 
instrument  and  the  expressions  used  in  it,  and  the  duties  to  be  per^ 
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formedy  there  mast  be  implied  an  engagement  on  the  part  of  the  Com- 
missioners  of  the  Admiralty  that  they  would  permit  the  suppliant  to 
perform  the  service  not  only  of  providing  the  vessels,  bat  of  carrying 
the  mails ;  and  he  argaed  that  the  consideration  for  the  performance  of 
the  contract  by  the  suppliant  was  not  only  the  payment  of  the  sabsidy, 
the  providing  of  which  he  admitted  was  at  the  will  of  Parliament,  bat 
certain  incidental  advantages  which  would  arise  from  the  fact  that  the 
suppliant  was  intrusted  by  a  particular  department  of  the  Government 
with  the  carrying  of  the  mails.  There  is,  however,  nothing  on  the  face 
*8491  ^^  ^^^  instrument  to  show  that  the  Commissioners  '^of  the  Admi- 
-I  ralty  contemplated  such  advantages  as  part  of  the  considera- 
'Jon ;  and  therefore,  though  it  may  have  entered  into  the  mind  of  the 
suppliant  when  he  was  making  this  contract  that  he  would  derive 
incidental  advantages  from  it,  it  would  be  a  strong  thing  to  imply  a 
covenant  on  the  part  of  the  Commissioners  that,  whatever  change  of 
circumstances  might  arise  or  discoveries  in  science  be  made,  they  would 
for  eleven  years  from  the  date  of  the  instrument  send  by  the  suppliant's 
vessels  all  the  mails  which  the  Oovernment  might  require  to  send  be* 
tween  the  ports  named.  In  considering  what  covenants  which  are  not 
expressed  in  an  instrument  may  be  implied,  it  is  material  to  see  who  are 
the  parties  to  the  instrument  and  what  is  the  nature  of  the  contract. 
Here  the  parties  on  onfe  side  are  the  heads  of  a  department  of  the 
Government,  providing  for  the  public  service,  which  is  very  different 
from  an  ordinary  contract  for  work  and  labour  or  service. 

It  is  immaterial  to  the  maintenance  of  the  petition  whether  two 
breaches  are  alleged  in  it,  as  contended  for  by  Sir  Hugh  Caim$^  or  one 
only ;  and  whether  or  not  that  relied  on  by  him  be  merely  an  amplifica- 
tion of  the  substantial  breach  alleged.  That  question  however  might 
affect  the  amount  of  damages  to  be  recovered :  for,  treating  the  refusal 
of  the  Commissioners  as  a  present  breach  of  an  implied  covenant,  the 
suppliant  would  be  entitled  to  recover  such  damages  as  a  jury  might 
think  it  right  to  give  for  the  loss  of  incidental  advantages,  and  for  the 
chance  of  going  before  Parliament  and  asking  them  to  give  him  so  much 
of  the  subsidy  as  was  proportionate  to  the  services  performed  by  him. 
Whereas  if  there  are  two  breaches,  and,  instead  of  treating  the  refusal 
^^8501  ^^^^^  ""Commissioners  as  a  present  breach  and  renunciation  of 
-I  the  contract  by  them  which  wonld  prevent  him  from  performing 
it,  he  waited  for  a  longer  time,  and  then  said  that  he  had  been  ready 
and  willing  during  the  period  contracted  for  to  do  all  things  on  his  part 
to  be  done,  and  yet  they  would  not  send  the  mails  by  his  vessels,  it  may 
be  that  he  might  eet  higher  damages  than  if  he  had  treated  it  as  an 
immediate  breach,  because  in  the  one  case  he  would  have  kept  his  ves* 
sels  waiting  the  orders  of  the  Commissioners,  and  in  the  other  case  he 
might  have  employed  them  in  some  other  service,  which  would  go  in 
mitigation  of  damages. 

All  depends  on  the  question  whether  a  covenant  is  to  be  implied  that 
the  Commissioners  will  for  the  term  of  eleven  years  continue  to  send 
the  mails  in  the  vessels  of  the  suppliant.  To  imply  such  a  covenant 
would  do  violence  to  the  intention  of  the  parties  manifest  on  the  face  of 
the  instrument :  the  effect  would  be  to  render  the  Crown  HaSle  in  dam* 
ages,  and  to  withdraw  from  the  control  of  Parliament  the  remaneration 
to  be  paid  to  the  contractor.  '  Therefore,  without  entering  into  other 
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constdeniiipns,  which  indeed  after  the  observations  of  the  Lord  Chief 
Justice  is  nnnecessary,  I  found  my  judgment  on  the  ground  that  I  am 
unable  to  imply  such  a  covenant  as  Sir  Hugh  Cairns  contends  for  on 
the  part  of  the  suppliant. 

Shbb,  J. — The  suppliant  in  this  petition  of  right  represents  to  Her 
Majesty,  that  having  by  articles  of  agreement  under  seal  between  him 
and  the  Commissioners  of  the  Admiralty  for  and  on  behalf  of  Her 
Majesty,  in  consideration  of  payments  therein  stipulated  to  be  made  to 
him,  contracted  to  convey  certain  of  Her  '^Majesty's  mails,  and  r^oe-i 
having  entered  on  the  performance  of  his  agreement,  and  been  '- 
always  ready  and  willing  to  continue  to  perform  it,  the  Commissioners 
had  broken  the  agreement  in  this,  that  they  had  refused  to  employ  him 
to  carry  the  mails,  and  would  not  permit  him  to  continue  to  perform  the 
agreement,  and  had  hindered  him  from  so  doing,  whereby  he  had  been 
prevented  from  earning  the  sains  and  profits  which  he  would  otherwise 
have  received  and  acquired  tnerefrom,  and  sustained  other  damage  set 
forth  in  his  petition* 

To  this  petition  the  AttorfUjf'O-eneral  has  demurred,  and  unless  there 
be  in  the  agreement  set  forth  in  his  second  plea  a  covenant  express  or 
implied  by  the  Commissioners  to  do  that  which  the  breach  allege^  and 
they  admit  that  they  have  not  done,  or  not  to  do  that  which  it  alleges 
and  they  admit  that  they  have  done,  the  suppliant  has  no  cause  of  com- 
plaint ;  his  petition  and  his  demurrer  to  the  second  plea  are  bad  in  sub- 
stance, and  on  that  demurrer  and  on  the  demurrer  of  the  Attometf- 
General  to  the  petition,  judgment  must  be  given  for  the  Crown. 

No  such  covenant  as  the  suppliant  alleges  to  have  been  broken  is  set 
forth  in  his  petition  as  the  consideration  or  part  of  the  consideration  for 
the  covenants  to  be  performed  by  him,  and,  the  whole  agreement  being 
before  us  on  the  second  plea,  it  is  plain  that,  unless  such  a  covenant  on 
their  part  can  be  implied  from  the  covenants  to  be  performed  on  his  part, 
no  such  covenant  exists.  The  covenant  of  the  suppliant,  the  breach  of 
which  is  complained  of,  and  which  has  been  said  to  be  implied,  is  that 
he  will  convey  in  steam  vessels  duly  equipped  and  manned,  and  kept  in 
readiness  by  him,  *Her  Majesty's  mails  required  by  the  Commie^  ri^oeo 
eumere  or  by  the  Postmaster-General  to  be  conveyed  from  Dover  ^ 
to  Calais  and  back,  and  from  Dover  to  Ostend  and  back. 

It  has  been  suggested  by  the  learned  counsel  for  the  suppliant,  that 
this  covenant  is  a  covenant  to  carry  all  the  Queen's  mails  between  those 
ports  which  the  Commissioners  or  the  Postmaster-General  might  require 
to  be  carried,  and  not  such  of  the  Queen's  mails  as  the  suppliant  might 
be  required  by  them  to  carry.  That  suggestion,  though  the  letter  of 
the  covenant  were  so,  does  not  surely  pierce  beyond  the  rind  of  it.  I 
think  the  covenant  has  not  the  meaning  suggested,  but  if  it  had,  I  do 
not  see  how  that  apparently  larger  liability  could  import  an  agreement 
on  the  suppliant's  part  to  carry  any  mails  but  such  as  the  Commis- 
sioners and  the  Postmaster-General  should  require  him  to  carry,  or 
imply  a  covenant  on  the  part  of  the  Commissioners  to  sive.  him  the  maib 
to  carry ;  or  what  cause  of  complaint  he  would  have  if  they,  not  having 
failed  in  the  performance  of  their  covenant  to  make  to  him  the  payments 
stipulated,  should  not  give  him  the  mails  to  carry.  If  they  gave  him 
the  mails  to  carry  he  would  incur  a  certain  expense  in  carrying  them ; 
if  they  did  not  'give  him  the  mails  to  carry  his  expenses  would  be  some* 
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thing  less*  If  on  the  other  hand  his  covenant  is  limited  to  the  carrying 
of  sach  mails  as  he  should  be  required  by  the  Commissioners  or  the 
Postmaster^Cteneral  to  carry,  the  covenant  on  their  part,  vrhich  is  said 
to  be  implied  in  his  covenant,  would  be  inconsistent  with  and  repugDant 
to  its  terms.  Now  that  his  covenent  is  limited  to  the  carrying  of  such 
of  the  Queen's  mails  as  he  might  be  required  to  carry  is  lo  my  mind 
clear.  It  would  be  no  plea  to  a  claim  by  him  for  the  stipulated  pay- 
^8531  ™^^^  *that  he  had  not  in  fact  carried  the  mails,  unless  the  plea 

-^  alleged  that  th^  had  been  offered  to  him  to  carry  and  that  he 
had  refused  to  carry  them.  He  would,  as  it  seems  to  me,  on  the  true 
construction  of  this  agreement,  give  to  the  Commissioners  abundant 
'Consideration,  nay,  the  greater  part  of  the  consideration  in  respect  of 
which  the  stipulated  reward  is  to  become  payable  to  him,  though  he 
should  not  be  required  by  them  or  the  Postmaster-General  to  carry,  and 
should  not  have  carried,  between  the  ports  in  question,  any  of  the 
Queen's  maUa. 

In  addition  to  the  covenant  in  which  the  covenant  of  the  Commis- 
sioners to  allow  him  to  carry  the  mails  is  said  to  be  implied  he  enters  into 
several  other  distinct  and  very  onerous  covenants,  to  which,  as  they  have 
already  been  mentioned  by  my  Lord,  I  will  not  more  particularly  refer. 
Every  one  of  these  might  be  performed  without  his  actually  carrying 
any  of  the  Queen's  mails.  The  performance  of  them,  though  he  car- 
ried none  of  the  Queen's  mails,  would  involve  a  risk  and  an  outlay  on 
his  part,  for  which  probably  the  stipulated  payments  would  not  be  more, 
or  much  more,  than  an  adequate  remuneration,  and  there  seems  there- 
fore no  equitable,  or  to  him  profitable,  ground  for  implying  in  his  cove- 
nant to  carry  between  the  ports  mentioned  in  the  agreement  the  Queen's 
mails  which  should  be  required  ^y  the  Commissioners  of  the  Admiralty 
or  the  Postmaster-General  to  be  carried,  a  covenant  by  them  on  behalf 
of  the  Queen  to  give  him  the  mails  to  carry.  If  the  suppliant's  cove- 
nant had  been  to  carry  the  mails,  and  to  be  paid,  not  a  fixed  gross  som 
p^  annumj  but  for  every  voyage  on  which  the  mails  were  carried  by  him 
an  agreed  sum  not  to  exceed  in  the  whole  18,0001.  per  annum,  there 
*5)')41  *^^^^^  ^®  ^^®  same  ground  for  implying  a  covenant  on  the  part 

^  of  the  Commissioners  to  give  him  the  mails  to  carry,  as  there  was 
in  the  case  of  Pordage  v.  Cole,  1  Wms.  Saund.  819  1,  6Ui  ed.,  for  im- 
plying on  the  part  of  the  man  who  was  to  receive  a  sum  of  money  for 
his  land  a  covenant  to  convey  the  land  to  him  from  whom  he  lus  to  re- 
ceive the  money ;  and  as  there  was  in  the  case  of  Smmens  v,  Elderton, 
4  H.  L.  C.  624,  13  C.  B.  495  (E.  C.  L.  R.  vol.  76),  for  implying  on 
the  part  of  the  Company,  with  whom  an  attorney  had  agreed  to  accept 
for  his  professional  services  a  salary  of  100/.  per  annum,  a  covenant  to 
retain  and  employ  him  for  a  year.  In  those  cases  the  consideration  and 
motive  for  covenanting  to  pay  the  money,  and  the  consideration  and  mo- 
tive for  the  agreement  to  render  professional  services  for  a  year,  would 
have  been  wholly  defeated  if  a  covenant  had  not  been  implied  in  favour 
of  the  vendee  that  the  vendor  would  convey,  and  in  favour  of  the  attor- 
ney that  the  Company  would  employ  him  for  a  year.  The  case  between 
the  suppliant  here  and  the  Crown  stands  on  a  very  different  footing,  and 
must,  like  the  cases  of  Aspdin  v.  Austin,  5  Q.  B.  671  (E.  C.  L.  R.  vol. 
48),  and  Dunn  v.  Sayles,  5  Q.  B.  685,  be  determined  on  the  special 
character  of  the  contract  before  us  and  of  which  the  chief  feature  is  the 
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payment  of  the  sapplisnt  oQt  of  funds  to  be  provided  by  Parliament ; 
as  those  caseB  were  on  the  oonstruction  of  the  Bpeoial  eorenants  in  the 
contracts  on  which  the  judgments  in  them  proceeded.  If  the  neeessities 
of  the  post  office  service  had  been  thought  to  require  a  new  contract 
with  another  contractor  for  ships  of  greater  speed  and  burthen,  and  a 
contract  differing  only  in  those  particulars  from  the  *one  declared  ri^oe  r 
upon  had  been  entered  into  by  the  Commissioners  within  a  month  ^ 
of  its  date,  and  the  new  contractor  had  been  employed  to  carry  all  the 
mails  and  the  suppliant  none  of  them,  he  would  have  been  entitled  to 
every  shilling  of  the  money  applicable  to  his  contract  which  might  be 
provided  by  Parliament,  and  the  Commissioners  would  have  observed  to 
the  letter  Uie  covenants  into  which  they,  on  behalf  of  Her  Majesty,  had 
entered  with  him. 

The  case  of  Hochster  v.  De  la  Tour,  2  E.  A;  B.  678  (E.  C.  L.  R.  vol. 
75),  referred  to  by  Sir  ffuffh  (7acms,  was  the  case  of  the  dismissal  of  a 
person  hired  for  a  period,  and  for  a  service  requiring  a  preparation  and 
an  outlay  on  his  part,  at  weekly  wages,  and  dismissed  or  rather  warned 
off  before  his  service  had  cormmenced.  It  was  held,  there  havine  been 
a  contract  to  employ  him,  that  he  might  sue  for  damages  for  not  having 
been  employed,  although  the  time,  at  which  the  payments  in  respect  of 
the  services  contracted  for  were  to  be  made,  had  not  arrived.  The  dif- 
ference between  that  case  and  the  present  is,  that  there  the  rejection 
beforehand  of  the  plaintiff's  services  was  held  to  give  him  a  ground  of 
action,  because  the  not  employing  him  or  not  continuing  to  employ  him 
would,  had  he  entered  upon  the  service,  have  been  a  breach  of  the  agree- 
ment with  him ;  whereas  here  the  not  allowing  the  suppliant  to  carry  the 
mails  was  not,  unless  indeed  a  covenant  to  allow  him  to  carry  them  could 
be  implied,  a  breach  of  the  contract  siade  with  him. 

For  these  reasons,  as  it  seems  to  me,  our  judgment  on  the  demurrer 
to  the  petition,  and  on  the  demurrer  to  the  second  plea,  ought  to  be  for 
the  Crown. 

The  AUome^'&eneral  pleads,  thirdly,  that  the  breaches  in  the  petition 
mentioned  were  committed  after  the  *20th  of  June,  1868 ;  that  r«o/r^ 
the  claim  of  the  suppliant  relates  to  a  period  subsequent  to  that  '- 
day ;  that  the  suppliant  is  the  Joseph  George  Churchward  mentioned  in 
the  statutes  26  &  27  Vict.  c.  99  (a)  and  27  k  28  Vict.  c.  73 ;  and  that 
no  moneys  were  provided  by  Parliament  for  the  payment  of  the  suppliant 
for  any  period  subsequent  to  the  20th  of  June,  1868,  or  for  making 
compensation  to  him  in  respect  of  damages  sustained  by  him  after  that 
date.  To  this  plea  the  suppliant  has  demurred  on  the  ground  that  the 
provision  of  moneys  by  Parliament  was  not  a  condition  precedent  to  the 
performance  of  the  contract  on  the  part  of  the  Commissioners,  and  there- 
fore that  the  absence  of  such  provision  cannot  be  set  up  as  a  justification 
of  their  breach  of  the  contract.  I  am,  however,  of  opinion,  for  the 
reasons  already  given,  that  the  covenant  of  the  Commissioners  to  pay  to 
the  suppliant  out  of  moneys  to  be  provided  by  Parliament  after  the  rate 
of  18,0007.  per  annum  is  the  only  covenant  into  which  they  have  en- 
tered ;  and  that  it  is  a  covenant  to  pay  him  that  sum  if,  and  if  only,  it 
should  be  provided  by  Parliament.  As  matter  of  ordinary  law  between 
subject  and  subject  a  covenant  so  guarded  would  be  held  to  be  binding 
on  the  covenantor  only  in  the  event  of  his  being  supplied  with  funcb 
from  the  source  which  the  eovenant  indicated.    The  cases  of  Chimey  v. 
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Rawlins,  2  M.  &  W.  87,  Dawson  v.  Wrench,  8  Exch.  359,  and  Hallett 
t;.  Dowdall,  18  Q.  B.  2  TE.  G.  L.  R.  vol.  83),  cited  by  the  AUam^ 
General^  are  decisive  on  tnis  point. 

In  the  case  of  a  contract  with  Commissioners  on  behalf  of  the  Crown 
to  make  large  payments  of  money  during  a  series  of  years,  I  should 
have  thought  that  the  condition  which  clogs  this  oovenant,  though  not 
HiO^^-i  '^expressed,  must,  on  account  of  the  notorious  inability  of  the 
•I  Crown  to  contract  unconditionally  for  such  money  payments  in 
consideration  of  such  services,  have  been  in  favour  of  the  Crown  im- 
plied. The  inconvenience  suggested  by  Sir  Hugh  Cainu  as  likely  to 
arise  from  so  holding,  were  it  necessary  so  to  hold,  could  practically 
have  no  existence.  The  condition  of  Parliamentary  provision  is  usoally 
notified  to  Government  contractors,  for  services  of  a  continuing  charac- 
ter, by  covenants  like  the  one  before  us.  When  not  so  notified  the 
occurrence  of  the  alleged  inconvenience — such  are  known  to  be  the  jus- 
tice and  the  honour  of  Parliament — ^is  too  improbable  to  induce  any  of 
the  Queen's  subjects  to  forego,  when  the  opportunity  offers,  the  advan- 
tages of  a  good  Government  contract.  But,  inconvenient  or  not,  so  it 
is,  and  in  matters  sometimes  of  higher  moment  than  Post  oflSce  or  Ad- 
miralty contracts.  Even  in  treaties  with  foreign  powers  involving 
pecuniary  liabilities,  the  contracts  of  the  Crown  are  conditional  on  the 
acceptance  of  the  Crown's  engagements,  and  the  supply  of  the  required 
funds  by  Parliament.  But  a  few  years  ago  the  fulfilment  of  a  treaty 
between  Her  Majesty  and  an  ally  and  co-belligerent  for  the  guarantee 
of  a  loan  contracted  by  him,  was  imperilled  on  the  only  point  on  which 
legally  or  constitutionally  it  could  be  imperilled — the  money  point — in 
Parliament,  and  saved  only  by  a  majority  of  three.  It  was  beyond  the 
power  of  the  Commissioners,  as  the  suppliant  must  have  known,  to  con- 
tract on  behalf  of  the  Crown  on  any  terms  but  those  by  which  this 
covenant  is  restricted  and  fenced.  I  am  of  opinion  that  the  providing 
of  funds  by  Parliament  is  a  condition  precedent  to  its  attaching.  A 
most  important  department  of  the  public  service,  however  negligently 
ngco-i  or  inefficiently  '^conducted,  would  be  above  the  control  of 
^  Parliament    were  it  otherwise. 

Sir  JBiLgh  Oairm  has  pressed  upon  us  the  argument  that,  if  the 
covenant  of  the  Commissioners  to  employ  the  suppliant  were  conditional 
on  the  providing  by  Parliament  of  the  funds  required  for  his  payment, 
the  clause  which  enables  the  Commissioners  to  determine  the  contract 
without  notice  in  case  of  its  assignment  by  the  suppliant,  would  be  un- 
necessary. But  the  funds  for  services  of  this  kind  are  voted  and 
appropriated  before  the  services  to  which  they  are  applicable  have  been 
rendered,  and  that  clause,  as  it  seems  to  me,  is  intended  chiefly,  if  not 
wholly,  to  apply  to  the  case  of  the  suppliant's  contract  being  assigned 
by  him  during  a  period  for  which  Parliament  has  made  pecuniary  provi- 
sion. 

I  think  also  that  the  enactment  in  one  or  both  of  the  Acts  pleaded  by 
the  Attorney' General^  that  no  part  of  the  respective  sums  of  950,0001. 
and  860,2762.,  voted  by  Parliament  in  the  Sessions  of  1868  and  1864 
to  defray  the  charge  of  the  Post  office  packet  service,  shall  be  applicable 
or  applied  in  or  towards  making  any  payment  in  respect  of  the  period 
subsequent  to  the  20th  of  June,  1863,  to  Mr.  Joseph  George  Ghoreh- 
ward,  or  to  any  person  claiming  under  his  contract  of  the  26th  April, 
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1859,  with  the  Commissioneirs  of  Her  Majesty's  Admiralty,  is  propria 
vifforCj  and  independently  of  the  construction  of  the  contract,  a  safS- 
cient  answer  to  this  petition.  The  Commissioners  of  the  Admiralty 
could  not  probably  bind  Her  Majesty  by  contracts  inconsistent  with— • 
nor  can  Her  Majesty  possibly  do  right  to  her  subjects  in  violation  of — 
the  express  provisions  of  an  Act  of  Parliament. 

^On  the  demurrer  therefore  also  to  this  third  plea  judgment^   r*8^0 
in  my  opinion,  must  be  for  the  Crown.  ^ 

Lush,  J. — The  only  question  for  our  decision  is  whether  a  covenant 
on  the  part  of  the  Crown  is  to  be  implied  to  employ  the  suppliant  to 
carry  the  mails  for  eleven  years,  during  which  the  contract  was  to  con- 
tinue, and  that  without  qualification  or  condition.  It  is  admitted  that 
there  is  no  express  covenant  to  that  effect.  The  only  express  covenant 
on  the  part  of  the  Grown  is  that  in  consideration  of  the  suppliant  per- 
forming the  covenants  and  agreements  on  his  part,  which,  in  substance, 
are  that  ho  would  always  have  vessels  ready  to  convey  the  mails,  and 
would  convey  in  them  such  mails  as  he  should  be  required  to  convey, 
the  Crown  would  pay  him  18,0007.  a  year  for  eleven  years  out  of 
moneys  to  be  provided  by  Parliament,  that  is,  if  Parliament  would  pro- 
Tide  Uie  money.  It  is  said  that  from  some  part  of  the  agreement  we 
are  to  imply  a  covenant  that  the  Crown  would  employ  uxe  suppliant 
during  the  whole  of  the  time  without  any  qualification  or  condition. 
In  dealing  with  formal  contracts  containing  stipulations  on  both  sides, 
in  which  each  party  professes  to  express  what  obligations  he  intends  to 
undertake,  the  Court  ought  to  be  extremely  cautious  before  they  arrive 
at  a  conclusion  that  the  parties  intended  more  than  they  have  plainly 
expressed.  In  order  to  imply  a  covenant,  though  no  formal  technical 
phraseology  is  required,  the  intention  should  be  manifest  to  the  judicial 
mind,  and  there  should  be  also  in  the  instrument  words  capable  of  sus- 
taining the  meaning  sought  to  be  implied  from  them.  Now  if  there  had 
been  in  these  articles  of  agreement  any  words  which  would  admit  of 
the  construction  contended  '^for  by  the  suppliant,  I  should  have  r«QgA 
sought  for  and  adopted  almost  any  other  meaning  of  which  they  ^ 
were  susceptible  rather  than  that,  because  I  think  it  is  in  the  highest  de- 
gree improbable  that  any  department  of  the  Government  would  affect 
to  bind  the  Crown  to  a  given  course  of  action  for  a  series  of  years  in 
the  management  of  any  branch  of  the  public  service,  especially  one  for 
wbich  they  had  to  apply  to  Parliament  annually  for  supplies,  without 
reserving  the  right  of  putting  an  end  to  it  if  the  public  service  should 
BO  require  or  Parliament  disapprove  of  it.  Another  serious  objection 
to  implying  such  a  covenant  is  that  it  would  be  inconsistent  with  the 
express  covenant  on  the  part  of  the  Crown  to  pay  the  18,000/.  out  of 
moneys  to  be  provided  by  Parliament,  whether  Parliament  sanctioned  it 
or  not ;  because  such  a  covenant  would  make  the  Crown  liable  to  pay 
in  the  shape  of  damages  for  not  allowing  the  services  .to  be  performed 
what  the  Crown  has  protected  itself  from  being  compelled  to  pay,  with- 
out the  sanction  of  Parliament,  even  if  the  services  had  been  performed. 
But,  further,  looking  at  the  articles  of  agreement,  there  is  no  expres- 
sion, phrase  or  word  upon  which  any  such  construction  can  be  raised. 
I  am  satisfied  that  the  Commissioners  di'd  not  intend  any  such  thing, 
but  on  the  contrary  intended  the  contract  on  their  part  to  be  conditional 
for  its  continuance  on  the  continued  sanction  of  Parliament|  and  when 
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that  was  withdrawn  the  contract  on  the  part  of  the  Grown  came  to  an 
end ;  and  I  think,  by  necessary  consequence,  the  contract  on  the  part 
of  the  suppliant  also  came  to  an  end.  For  these  reasons,  I  am  of 
opinion  that  the  judgment  should  be  for  the  Crown. 

Judgment  for  the  Crown. 


*8611    *I^^^K^^^>  AppeUant,  TOWNSEND,  Respondent. 

RaUtDoys  Clauses  Consolidation  Act,  1845,  8  i!r  9  Vict,  c,  20,  ss,  103,  108,  109.- 
ByAaw, — Travelling  without  ticket. — Intention  to  defraud. 

The  Railways  CUasM  Consolidation  Act,  1845, 8  A  9  Viot  o.  20,  by  seoU.  108, 109,eBpowen 
railway  Companies  to  make  regulations  for  regulating  the  trarelling  upon  the  railway  and  for 
better  enforcing  the  observanoe  of  sooh  regulations  to  make  by-laws  not  repognaat  to  tb« 
provisions  of  that  Act  By  seot  103,  if  any  person  travol  in  any  earriage  wUkoai  bariac 
previously  paid  his  fare,  and  with  intent  to  avoid  payment  thereof  or»  luiTiag  |»aid  his  fuh 
for  a  certain  distance,  knowingly  and  wilfully  proceed  beyond  that  distance  without  preTioiuly 
paying  the  additional  fare,  and  with  intent  to  avoid  payment  thereof,  he  shall  forfeit  a  sum  not 
exceeding  bl.,  to  be  imposed  in  the  by-law  as  a  penalty.  A  railway  Company  made  a  by-law 
by  which  no  passenger  was  to  entet  a  oarriage  or  trarel  tharoia  wiUiont  haTtng  first  psid  hii 
fare  and  obtained  a  ticket^  which  he  was  to  show  whenafwr  required,  and  to  dallTer  ap  upon 
demand ;  and  any  passenger  not  producing  or  not  delivering  up  his  ticket  was  to  pay  the  tare 
from  the  place  whence  the  train  originally  started,  and  in  default  forfeit  a  sum  not  ezeeediog 
40ff.  A.  took  a  return  ticket  from  B.  to  8.  and  back :  he  travelled  to  S.  and  back,  bat  iastetd 
of  getting  oat  at  B.  went  on  to  N.  without  tafciag  a  fresh  tiekot  ¥nieB  be  got  oat  at  If.  he 
showed  his  return  ticket  to  B.,  and  oflbred  to  pay  tbo  faia  from  B.  to  N.  The  fiua  ftom  &  te 
N.  was  demanded,  which  he  refnsed  to  p^.    Held, 

1.  That  the  by-law  applied  only  to  a  person  who,  having  a  ticket,  wilfully  rtftited  to  prodtee 
or  deliver  it  up ;  and  therefore  A.  was  not  within  it. 

2.  That  if  the  by-law  eztonded  to  a  person  travelling  ia  a  oarriage  withoat  haviag  paid  for 
an4  obtained  a  tieket,  withoat  an  inteatioa  to  definad  the  Gompaay,  it  waavoid  as  bsiag 
repugnant  to  stat.  SAO  Vict.  o.  20,  s.  103. 

Casb  stated  under  stat.  20  k  21  Vict.  c.  48. 

The  appellant  is  the  station  master  of  The  Lancashire  and  Yorkshire 
Railway  Company,  at  their  station  in  Newchurch,  in  Rossendale,  in  the 
county  of  Lancaster.  The  respondent  is  a  gentleman  residing  at  Ros- 
sendale. 

At  a  Petty  Sessions  holden  at  Rawtenstall,  in  that  county,  an  infbr- 
mation  preferred  by  the  appellant,  as  agent  of  The  Lancashire  and 
Yorkshire  Railway  Company,  against  the  respondent,  was  heard  and 
*fi621  <lo^®^°^i^^^*  ^^®  information  alleged  that  the  respondent*  *being 
-■  a  passenger  in  a  carriage  upon  the  Lancashire  and  Yoikshire 
Railway,  belonging  to  The  Lancashire  and  Yorkshire  Railway  Company, 
did  not,  on  being  required  so  to  do  by  the  guard  or  other  servant  of  the 
railway  Company  authorized  to  collect  tickets,  produce  and  deliver  up 
before  leaving  the  Company's  premises,  upon  demand,  at  the  Newchurch 
Station  upon  the  railway,  his  ticket  as  a  passenger  by  the  train,  to  wit 
from  the  Ewood  Bridge  Station  upon  the  railway  to  the  Newchurch  Sta- 
tion, nor  did  he  pay  the  fare  from  the  place  whence  the  train  originally 
started,  to  wit,  from  Salford,  in  that  county,  on  being  required  so  to  do, 
contrary  to  the  by-laws  made  .pursuant  to  the  several  Acts  of  F^rlia- 
ment  relating  to  The  Lancashire  and  Yorkshire  Railway  Company. 
The  justices  dismissed  the  information  upon  the  ground  that  the  by- 
law after  mentioned  did  not  apply  to  the  case. 
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The  Lancashire  and  Yorkshire  Railway  Company  had  duly  made  and 
published,  under  the  powers  of  the  Company  and  of  the  various  statutes 
relating  to  the  same,  divers  by-laws  for  the  regulation  of  their  several 
lines  of  railway,  and  the  by-law  upon  which  the  charge  was  framed 
was  in  the  words  following : — '^  By-law  1.  No  passenger  will  be  allowed 
to  enter  any  carriage  used  on  the  railway,  or  to  travel  therein  upon  the 
railway,  without  having  first  paid  his  fare  and  obtained  a  ticket,  or  (as 
the  case  may  be)  without  having  first  paid  for  and  obtained  a  contract 
or  season  ticket  giving  him  authority  to  travel  daring  a  stipulated 

E^riod  of  time.  Each  passenger  on  payment  of  his  fare  or  the  price  of 
s  contract  or  season  ticket,  will  be  furnished  with  a  ticket  specifying 
the  class  of  carriage  and  the  dbtance  for  which,  or  places  for  travelling 
between  which,  the  payment  *has  been  made,  which  ticket  r«ogo 
(whether  a  contract  or  season  ticket  or  otherwise)  such  passenger  ^ 
u  to  show  whenever  required  by  the  guard  in  charge  of  the  train  or 
some  other  servant  of  the  Company^  and  which  ticket  (if  other  than  a. 
contract  or  season  ticket)  such  passenger  is  also  to  deliver  up  before 
leaving  the  Company's  premises,  upon  demand,  to  ^e  guard  or  other 
servant  of  the  Company  authorised  to  collect  tickets.  Any  passenger 
not  producing  his  ticket  as  aforesaid  (whether  it  be  a  contract  or  season 
ticket  or  otherwise),  or  any  passenger  not  delivering  up  his  ticket  aa 
aforesaid  (if  it  be  other  than  a  contract  w  season  ticket)^  will  be  required 
to  pay  the  fare  from  the  place  whence  the  train  originally  started,  and 
in  default  of  payment  thereof  shall  forfeit  and  pay  a  sum  not  exceeding 
for^  shillings." 

l!he  Company  are  the  proprietors  of  a  line  of  railway  between 
(amongst  other  places)  the  towns  of  Salford  and  Newchurch,  both  in  the 
ocmnty  of  Lan<»ister.  Upon  that  line  of  railway  and  between  those 
towns  there  is  a  station  called  Dwood  Bridce,  from  which  the  Company 
have  been  in  the  habit  of  issuing  return  tickets  at  reduced  fares  to  Sal- 
ford  and  back.  The  respondent,  upon  the  day  mentioned  in  the  infor- 
mation, duly  took  at  Ewood  Bridge  a  return  ticket  of  the  first  class, 
thence  to  Salford  and  back.  He  travelled  upon  the  line  of  railway  to 
Salford  and  returned  thence  upon  the  return  journey :  instead  of  alight- 
ing at  Ewood  Bridge,  and  delivering  iqp  at  that  station  his  return  ticket, 
he  proceeded  in  company  with  a  friend  in  the  train  to  Newchurch,  with- 
out rebooking,  or  obtaining  a  fresh  ticket  or  the  leave  of  any  of  the 
Company's  ofiScers.  No  demand  was  made  upon  him  at  Ewood  Bridge 
by  any  person  for  the  production  or  delivery  up  of  any  ticket.  On  the 
^arrival  of  the  train  at  Newchurch  the  respondent  produced  and 


delivered  up  to  the  authorised  servant  of  the  Company,  his  return 
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ticket  from  Salford  to  Ewood  Bridge,  and  then  tendered  to  him,  in 
addition,  the  fttU  local  fare  charged  by  the  Company  for  the  conveyance 
of  a  first  class  passenger  between  the  two  stations  of  Ewood  Bridge  and 
Newchurch,  but  the  same  was  refused.  The  respondent  did  not  produce 
or  deliver  up  any  ticket  authorising  him  to  travel  to  Newchurch,  or  any 
ticket  whatever,  other  than  the  return  ticket ;  and  upon  delivering  up 
to  the  Company's  servant  the  return  ticket,  stated  to  him,  as  the  fact 
was,  that  no  other  ticket  issued  by  the  Company  was  in  his  possession. 
The  authorized  officer  of  the  Company  thereupon  demanded  from  the 
respondent  the  amount  of  the  fare  from  Salford,  the  place  whence  the 
train  had  originally  started,  to  Newchurch,  which  the  respondent  refused 
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to  pay.  The  respondent  repeatedly  offered  to  the  officer  the  full  first 
class  fare  from  Ewood  Bridge  to  Newchurch,  and  was  always  ready  and 
willing  to  pay  the  same  to  the  Company.  There  was  no  intention  on 
his  part  to  defraud  the  Company,  nor  was  any  such  intention  charged  in 
the  information. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  determi- 
nation of  the  justices  in  dismissing  the  information  was  erroneous  in 
point  of  law. 

Orajf  {Pope  with  him),  for  the  appellant. — The  Railways  Glauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  s.  108,  empowers  the  Com- 
pany, subject  to  the  provisions  and  restrictions  in  that  and  the  special 
Act,  to  make  regulations  for  certain  specified  purposes ;  ^^  And  generally, 
for  regulating  the  travelling  upon,  or  using  and  working  of  the  rail- 

*8651  ^'7*'  *^^^^*  10^9  "»^  better  enforcing  the  observanoe  of  those 
-I  regulations,  empowers  the  Company,  subject  to  the  provisions  of 
Stat.  8  &  4  Vict.  c.  97,  for  regulating  railways,  to  make  by-laws,  pro- 
vided they  be  not  repugnant  to  the  laws,  or  to  the  provisions  of  that  or 
the  special  Act;  and  any  person  offending  against  any  such  by-law 
shall  forfeit  for  every  such  offence  a  sum  not  exceeding  52.,  to  be  im- 
posed by  the  Company  in  such  by-laws  as  a  penalty.  The  respondent 
is  within  the  by-law  in  question.  The  object  of  prohibiting  a  person 
from  travelling  by  railway  without  having  obtained  his  ticket,  and  of 
requiring  him  to  produce  it  at  the  end  of  his  journey,  is  to  inform  the 
Company  of  the  distance  which  he  has  travelled  and  the  place  from 
whence  he  started.  The  respondent  had  no  ticket  for  the  distance 
between  Ewood  Bridge  and  Newchurch,  and  as  respects  that  distance  it 
is  the  same  as  if  he  had  started  from  Ewood  Bridge.  [Cockbubn,  C. 
J. — If  the  guard  finds  a  passenger  in  a  train  without  a  ticket  he  may 
tell  him  that  he  must  get  one  or  that  he  must  leave  the  carriage. 
Mbllor,  J. — Is  the  by-law  applicable  to  a  return  ticket  ?]  The  dis- 
tance which  the  passenger  travels  should  be  covered  by  his  ticket 
[Mellor,  J. — Strictly  speaking,  the  respondent  ought  to  have  got  out  of 
the  train  at  Ewood  Bridge  and  procured  a  fresh  ticket  thence  to  New- 
church.]  Suppose  the  ntre  from  Salford  to  Newchurch  was  higher  in 
proportion  than  from  Ewood  Bridge  to  Newchurch,  he  would  by  the 
mode  here  adopted  travel  from  Salford  to  Newchurch  at  a  lower  rate. 
He  might  not  have  time  to  get  another  ticket  at  Ewood  Bridge  and 
therefore  ought  to  have  got  separate  tickets  from  thence  to  Salford  and 
from  Salford  to  Newchurch.  [Cockbubn,  C.  J. — Can  a  person  be  con- 
*8B(!1  ^'^^^  under  this  by-law  *unless  he  intendi  to  act  against  it?] 
^  His  intention,  which  the  Company  are  not  bound  to  inquire  into, 
is  no  ingredient  in  an  offence  against  the  by-law.  In  Beg.  v.  Frere,  4 
£.  &  B.  598  (E.  C.  L.  R.  vol.  82),  a  by-law  similar  to  this  was  not 
objected  to  as  invalid. 

Cleasby  {JSolker  with  him),  for  the  respondent. — The  by-law  which 
treats  of  not  producing  or  not  delivering  up  hi$  ticket  supposes  the 
passenger  to  have  got  a  ticket,  and  applies  only  to  the  case  of  a  pas- 
senger having  paid  his  fare  and  received  a  ticket  and  wilfully  refusing 
to  produce  or  deliver  it  up.  The  Company  are  not  without  remedy  in 
the  case  of  a  person  travelling  without  having  paid  his  fare  and  obtained 
a  ticket,  for  stat.  8  &  9  Vict.  c.  20,  s.  108,  makes  it  an  offence  to  do  so. 
Moreover,  if  the  by-law  bears  the  construction  contended  for,  it  is  void 
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as  beinff  repugnant  to  the  proYisions  of  stat.  8  &;  9  Vict.  c.  20.  By 
sect.  10§  the  Company  are  empowered  to  make  by-laws  not  repugnant 
to  the  provisions  of  that  Act ;  and  by  sect.  108,  if  any  person  travel 
in  any  carriage  without  having  previously  paid  his  fare,  and  with  intent 
to  avoid  payment  thereof,  or  having  paid  his  fare  for  a  certain  distance, 
knowingly  and  wilfully  proceed  beyond  that  distance  without  previously 
paying  the  additional  fare,  and  with  intent  to  avoid  payment  thereof, 
he  shall  forfeit  a  sum  not  exceeding  5/.,  to  be  imposed  in  the  by-law  as 
a  penalty.  The  Act  says  that  the  intention  to  avoid  payment  shall  be 
an  ingredient  in  the  offence,  and  a  by-law  which  excludes  such  intention 
is  repugnant  to  the  provisions  of  the  Act. 

*Qray^  in  reply. — A  by-law  providing  that  a  passenger  shall  ri^o^>T 
not  travel  on  the  railway  without  a  ticket,  and  enforcing  that  ^ 
provision  with  a  penalty,  is  a  reasonable  and  necessary  by-law  for  regu- 
lating the  travelling  upon  the  railway.  [Cockburk,  C.  «f. — The  by-law 
does  not  make  a  passenger  amenable  to  a  penalty  if  he  travels  without 
a  ticket  nor  if  he  travels  farther  than  the  ticket  authorizes.  Mbllor, 
J. — The  railway  Company  are  not  at  liberty  to  change  the  fare  of  a 
journey  of  ten  miles  into  a  fare  for  a  journey  of  100  miles  because  a 
passenger  goes  farther  than  his  ticket  authorises.  Cockburk,  C.  J. — 
And  it  is  curious  that  under  sect.  109  the  Company  would  not  recover 
more  than  the  penalty  which  the  by-law  imposes.]  The  fare  might  be- 
recoverable  by  other  means.     Sect.  108  does  not  mention  the  ticket. 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  decision  of  the  justices 
was  right,  and  that  a  penalty  could  not  properly  be  inflicted  under  this 
by-law.  The  respondent  was  innocent  of  any  intention  to  defraud  the 
Company :  he  had  originally  intended  to  travel  only  from  Ewood  Bridge 
to  Salford  and  back,  but  circumstances  occurred  to  change  his  mind, 
and  on  his  return  from  Salford  he  innocently  went  on  to  Newchurch, 
where  he  told  the jraard  that  he  was  ready  to  pay  the  full  fare  for  the 
distance  between  Ewood  Bridge  and  Newchurcn.  The  present  proceed- 
ing was  instituted  because  he  declined  to  pay  the  fare  from  Salford,  the 
place  from  which  the  train  originally. started.  Such  a  case  is  not  within 
the  terms  of  the  by-law ;  the  right  construction  of  which  has  been  pro- 
pounded by  my  brother  Mellor.  It  applies  to  the  case  of  a  person 
who,  having  taken  a  ticket  and  travelling  with  it,  fails  to  conform  to 
the  regulations  of  the  ^Company  in  respect  of  the  production  r^aaQ 
and  delivery  up  of  it  on  demand.  If  the  by-law  extended  to  ^ 
such  a  case  as  the  present  I  should  hold  that  it  was  bad  as  being  repug- 
nant to  the  provisions  of  stat.  8  &  9  Vict.  c.  20.  Sect.  109  empowers 
railway  Companies  to  make  by-laws  for  enforcing  the  regulations  made 
under  sect.  108  for  regulating  the  travelling  upon  the  railway,  provided 
these  by-laws  be  not  repugnant  to  the  provisions  of  the  statute ;  and 
sect.  108  having  in  express  terms  provided  for  the  case  of  a  person  in- 
tending to  evade  payment  of  the  fare  and  having  made  such  intention 
the  gist  of  the  offence,  if  a  Company  in  making  regulations  for  the 
traffic  frame  a  by-law  constituting  the  same  facts  an  offence,  and  strike 
out  so  material  an  ingredient  as  the  intention  to  defraud,  they  would 
legislate  in  contravention  of  the  statute.  If  indeed  a  perdon  were 
travelling  without  having  obtained  a  ticket  and  with  the  intention  of 
avoiding  payment  of  the  fare,  the  Company  might  treat  him  as  if  he 
had  a  ticket  and  refused  to  produce  it^  and  so  within  the  by-law,  for  he 
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wonid  not  be  permitted  to  say  that  he  was  without  a  ticket  with  the 
intention  to  defraad  the  Company.  But  this  by-law  is  framed  on  the 
assumption  that  the  passenger  has  obtained  his  ticket,  and  cannot  apply 
to  a  person  who  has  not. 

Mbllor,  J. — On  examining  the  by-law,  it  appears  to  be  not  directed 
or  intended  to  be  directed  against  a  person  who  has  improperly  got  into 
a  carriage  without  having  obtained  a  ticket :  the  Company  may  tm 
him  out  of  the  carriage,  or  proceed  against  him  under  sect.  108  of  staL 
8  &  9  Vict.  c.  20,  which  expressly  provides  for  the  case  of  persons 
^^8691  ^'^^^^^S  without  'Spaying  their  fare  and  intending  to  avoid  psj- 
^  ment  thereof  Sect.  108  gives  the  Company  power  to  make 
regulations  for  certain  specifio  purposes,  the  last  of  which  is,  ^^And 
generally,  for  regulating  the  travelling  upon,  or  using  and  working  of 
the  railway ;"  and  sect.  109  gives,  the  Company  further  power  to  make 
by-laws  for  enforcing  the  observance  of  those  regulations,  provided 
such  by-laws  were  not  repugnant  to  the  provisions  of  that  Act.  This 
enactment  was  not  intended  to  give  the  Company  power  to  make  a  by- 
law by  which  a  person  travelling  without  a  tieket  bonft  fide,  either  acci< 
dentally  or  innocently,  without  any  intention  to  avoid  payment  of  the 
fare,  should  be  subject  to  penal  consequences.  If  I  tboueht  this  wss 
the.  true  construction  of  the  by-law,  I  should  hold  with  the  Lord  Chief 
Justice  that  it  was  beyond  the  scope  of  the  authority  of  the  Company 
to  make  it. 

LuBH,  J. — Stat.  8  &  9  Vict.  o.  20,  s.  108,  had  already  provided  for 
the  case  of  a  person  travelling  in  a  railway  carriage  witnout  having 
paid  his  fare,  and  also  for  the  case  of  a  person  who,  having  paid  hia 
fare  for  a  certain  distance,  knowingly  and  wilfully  continued  bis  jour- 
ney beyond  that  distance  with  the  intention  in  either  case  to  defraud 
the  Company.  Then  sect.  109  gives  the  Company  power  to  make  by- 
laws to  enforce  the  regulations  made  under  sect.  108  for  regulating  the 
travelling  upon  the  railway.  And  if  the  Company  have  maae  a  by-law; 
the  effect  of  which  is  that  any  person  who  having  paid  his  fare  to  a 
certain  station  continues  his  journey  beyond  it,  however  honestly,  should 

*8701  P^^  ^^®  ^^'  ^^^  whole  distance  the  train  had  travelled,  and 
-I  *in  de£ault  of  payment  be  subject  to  a  penalty,  it  would  be  void 
because  in  contravention  of  sect.  108,  which  makes  it  an  offence  only  if 
the  passenger  continues  to  travel  with  intent  to  defraud.  The  Com- 
pany having  determined  that  the  traffic  should  be  regulated  by  furnish- 
ing passengers  with  tickets,  it  was  necessary  to  determine  what  was  to 
be  done  with  the  tickets :  the  first  part  of  the  by-law  in  question  pro- 
vides that  no  passenger  shall  enter  a  carriage  without  having  paid  his 
fare  and  obtained  a  ticket ;  but  nothing  is  said  as  to  what  is  to  be  done 
if  a  person  enters  a  carriage  without  a  ticket :  sect.  108  had  provided 
for  that,  and  at  common  law  the  Company  would  be  entitled  to  recover 
the  fare  if  a  person  was  in  a  carriage  without  a  ticket  and  had  not  paid  hia 
fare.  The  by-law  then  applies  to  the  ticket  with  which  the  passenger 
is  to  be  furnished,  and  the  last  clause  of  it  provides  that  at  the  end  of 
the  journey  he  is  to  deliver  up  his  ticket  which  they  suppose  him  to 
have,  and  if  he  does  not  do  so  be  is  to  pay  the  full  fare  for  the  journey 
which  the  train  has  travelled.  That  is  the  tfue  meaning  and  reasonable 
construotion  of  the  by-law ;  and  therefore  it  does  not  apply  to  the  pres- 
ent case.    Any  other  construction  would  make  it  void. 

Judgment  for  the  respondent 
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♦TARNER  V.  WALKER.    [June  8,  1866.]  [♦STl 

Reward  for  apprehennon  of  ihieoei. — Jh/ormaiion  hading  to  appreheniion. 

The  defeDdaat  pnbliihed  *  huidbill  lUiiag  that  ir»tohM  and  j«ireU«rj  dMoribsd  thenia  had 
haen  ttolao  from  hii  ihopy  and  that  a  reward  of  S60A  would  bo  girtn  to  aojr  ponoo  wbo  would 
firo  taeh  iaformatioD  as  ihould  lead  to  ibe  appreboDsion  and  oonvietioii  of  the  thief  or  tfaievei. 
The  barglary  was  eommitted  on  the  6th  February;  on  the  14th  R.  brought  one  of  tbe  watefaea 
to  the  shop  of  tbe  plaintiff,  a  watchmaker,  who  gave  information  to  the  defendant,  upon  which 
R.  wat  ulcea  into  custody  as  a  reeeirer.  While  in  oustody  he  told  the  poliee  that  tbe  thieres 
would  be  found  at  a  certain  house,  where  two  of  them  were  apprehended,  and  tbe  third  subse- 
quently, and  the  three  were  eonTioted  of  the  burglary.  In  an  action  to  recorer  the  reward  : 
field,  per  Mellor  and  Shee,  J  J.,  Blackburn,  J.,  dubitante,  that  the  information  given  by  tbe 
plaintiff  was  not  too  remote  from  tbe  apprehension  and  convicHon  of  the  thieves,  and  that  it  was 
properly  left  to  the  Jury  whether  it  led  to  their  apprehension  and  ooaviotion  within  the  mean- 
ing of  the  handbill. 

The  declaration  stated  that,  on  7th  February,  1865,  tbe  defendant 
printed  and  published  a  certain  handbill  and  advertisement  stating  that 
certain  goods  therein  described  had  been  stolen  from  the  shop  of  the 
defendant.  And  the  defendant  thereby  promised  that  a  reward  of  250/. 
would  be  given  to  any  person  who  would  give  such  information  as  should 
lead  to  the  apprehension  and  conyiction  of  the  thief  or  thieves.  And 
that  a  further  reward  of  7507.  would  be  paid  for  such  information  as 
should  lead  to  the  recovery  of  the  property,  or  ifi  proportion  to  any  part 
thereof  recovered,  and  that  information  was  to  be  given  to  Inspector 
Hamilton,  City  Detective  Police  Office,  26,  Old  Jewry.  Averment : 
that  the  plaintiff  eave  such  information  as  led  to  the  apprehension  and 
conviction  of  the  thieves,  and  such  information  as  led  to  the  recovery  of 
part  of  the  property,  and  that  he  did*  all  things  necessary  to  be  done  by 
him,  and  that  all  ^things  necessary  to  happen  happened  to  enti-  r^oiro 
tie  the  plaintiff  to  be  paid  by  the  defendant  the  rewards,  and  that  ^ 
the  rewards  became  payable  by  the  defendant  to  the  plaintiff,  and  that 
the  time  for  the  defendant  to  pay  the  same  to  the  plaintiff  had  elapsed, 
yet  the  defendant  had  not  paid  the  same. 

Pleas.  First.  To  so  much  of  the  declaration  as  related  to  the  reward 
claimed  by  the  plaintiff  for  having  given  such  information  as  led  to  the 
apprehension  and  conviction  of  the  thieves :  that  he  did  not  give  such 
information*  Second.  To  so  much  of  the  declaration  as  related  to  the 
reward  claimed  by  the  plaintiff  for  having  given  such  information  as  led 
to  the  recovery  of  part  of  the  property :  payment  of  IIL  into  Court. 

Replication  to  the  second  plea,  that  tbe  sum  paid  into  Court  was  not 
sufficient. 

Issues. 

On  the  trial,  before  Blackburn,  J.,  at  the  London  Sittings  after 
Michaelmas  Term,  1865,  it  appeared  that  the  defendant  carried  on  busi- 
ness as  a  jeweller  at  No.  68,  Gornhill,  in  the  city  of  London,  and 
between  Saturday  the  4th  and  Monday  the  6th  February,  1865,  his  shop 
was  burglariously  entered,  and  property  to  the  amount  of  6000/.  stolen 
therefrom.  On  Tuesday,  the  7th  February,  the  defendant  issued  a 
handbill  and  advertisement,  of  which  the  following  is  a  copy  :-* 

''  £1000  Reward.  Stolen  between  7.40  p.  m.,  the  4th,  and  8.80  a.  m. 
on  the  6th  February,  1865,  from  the  shop  of  Mr.  Walker,  Watch  and 
Chronometer  Maker,  68,  Gornhill,  the  following  property,  viz.:"  [here 
followed  a  long  list  of  watches  and  their  numbers,  and  other  articles.] 
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At  the  foot  of  the  handbill  and  advertisement  were  printed  the  following 
♦8731  ^^''^®  • — "-^  *reward  of  25Qi  will  be  given  to  any  person  who 
^  will  sive  such  information  as  shall  lead  to  the  apprehension  and 
conviction  of  the  thief  or  thieves  ;  and  a  further  reward  of  750Z.  will  be 
paid  for  such  information  as  shall  lead  to  the  recovery  of  the  property, 
or  in  proportion  to  any  part  thereof  recovered.^  Information  to  inspector 
Hamilton,  City  Police  JDetective  OflSce,  26,  Old  Jewry,  E.G.,  London, 
7th  February,  1865," 

At  the  time  of  the  robbery  the  plaintiff  carried  on  business  in  Clerk- 
enwell  as  a  watchmaker  and  jeweller,  having  a  shop.  On  the  14th  Feb- 
ruary a  man  named  Roberts  called  at  the  shop  of  the  plaintiff  and  pro- 
duced to  him  a  new  watch,  numbered  3781,  having  the  name  of  Walker 
partially  erased,  which  Roberts  wished  repaired,  and  left  it  with  the 
plaintiff,  and  said  that  he  had  another  watch  similar  which  he  wanted  to 
sell,  and  the  plaintiff  appointed  to  see  him  in  the  afternoon  of  the  same 
day,  when  the  plaintiff  would  have  it  repaired,  and  when  Roberts  was  to 
bring  the  other  watch  with  him.  Previously  to  the  time  appointed  the 
plaintiff  called  with  the  watch  left  with  him  by  Roberts  at  the  shop  of 
the  defendant  and  produced  the  same  to  a  son  of  the  defendant,  who 
managed  the  defendant's  business,  who  identified  the  same  as  one  of 
those  stolen  and  referred  to  in  the  handbill  and  advertisement.     The 

Elaintiff  then  informed  the  defendant's  son  of  the  appointment  that  he 
ad  made  with  Roberts  for  the  afternoon  of  that  day,  and  it  was  then 
arranged  that  the  defendant's  son  should  see  Inspector  Hamilton,  which 
he  did,  and  an  arrangement  was  made  that  Inspector  Hamilton  and 
other  officers  should  be  in  attendance  in  the  parlour  at  the  back  of  the 
plaintiff's  shop  at  the  time  appointed  for  Roberts  to  call. 
*8741  ^Iloberts  attended  at  the  plaintiff's  shop  in  the  afternoon  of 
-■  the  14th  February,  1865,  and  was  then  taken  into  custody  by 
Inspector  Hamilton  in  consequence  of  a  signal  given  by  the  plaintiff  and 
previously  arranged  with  Inspector  Hamilton,  and  another  watch  was 
found  upon  him  which  the  defendant  admitted  to  be  another  of  the 
watches  stolen. 

At  the  time  of  Roberts's  arrest  no  person  had  been  taken  into  cus- 
tody for  the  burglary. 

fioberts  was  taken  before  a  magistrate,  committed  for  trial,  and  was 
indicted  and  tried  jointly  with  three  other  persons  on  the  12th  April, 
1865,  at  the  Central  Criminal  Court,  for  burglariously  entering  the 
premises  of  the  defendant.  Roberts  was  convicted  for  feloniously 
receiving  the  two  watches,  and  the  three  other  persons  were  convicted 
for  the  burglary.  The  plaintiff  did  not  give  evidence  before  the  magis- 
trate or  at  the  trial. 

Roberts  was  examined  as  a  witness  on  behalf  of  the  plaintiff,  and 
stated  that  he  was  by  trade  a  weaver  and  had  been  intrusted  with  the 
two  watches  for  disposal ;  also  that  he  had  desired  two  persons,  Mr.  and 
Mrs.  Ade  to  call  upon  Inspector  Hamilton  and  inform  him  that  he, 
Roberts,  wished  to  see  him. 

Mrs.  Ade  was  also  examined  as  a  witness,  and  stated  that  on  the  17th 
February,  1865,  she  had  requested  Inspector  Hamilton  to  see  Roberta 
at  Newgate. 

Roberts  stated  that  Inspector  Hamilton  and  Serjt.  Foulger  came,  sat 
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down  and  took  down  in  writing  his  information,  which  was  that  the 
harglars  were  to  he  found  at  an  eel-pie  shop,  Whitechapel  Road. 

The  police  officers  Serjts.  Moss,  Poller  and  Ranger  on  the  24th  Feb- 
ruary, 1865,  arrested  two  of  the  burglars  at  122  or  124  in  the  White- 
chapel Road,  and  found  ^there  a  large  quantity  of  the  stolen  r^oirr 
property  mentioned  in  the  placard,  and  immediately  afterwards  ^ 
on  the  same  day  the  third  was  arrested  at  Ely  Terrace,  Bow  Common, 
by  the  same  officers. 

One  of  the  police  officers  stated  that  he  was  under  the  direction  of  the 
Commissioner  of  the  City  of  London  Police,  that  he  had  watched  the 
eel-pie  shop  in  Whitechapel  Road  a  week  or  ten  days  before  the  24th 
February. 

Inspector  Hamilton  stated  that  the  information  communicated  to  him 
by  Roberts,  which  he  took  down  in  writing,  was  that  he  had  heard  some- 
thing about  an  eel-pie  shop  in  the  Whitechapel  Road,  and  that  it  was  his 
duty  to  communicate  all  information  received  to  the  head  of  the  police 
of  the  city  of  London,  the  Commissioner,  and  that  he  did  communicate 
this  information  to  him,  and  that  Serjt.  Moss  was  under  him  (Inspector 
Hamilton) ;  and  Serjt.  Foulger  stated  that  the  arrest  of  the  thieves  was 
not  in  any  way  attributable  to  the  plaintiff  in  this  cause  or  to  informa- 
tion given  by  Roberts,  and  Foulger  stated  that  after  receiving  the  infor- 
mation from  Roberts  he  went  to  several  pie  shops  in  the  Whitechapel 
Road  and  watched  the  house  122  or  124  Whitecnapel  Road,  where  one 
of  the  thieves  was  arrested,  and  that  he  reported  every  night  to  Inspect- 
or Hamilton  what  he  did. 

The  learned  Judge  left  to  the  jury  the  question  whether  the  plaintiff 
gave  such  information  as  led  to  the  apprehension  and  conviction  of  the 
thieves,  pointing  out  that  the  information  as  to  the  place  where  the 
thieves  would  be  found  was  given  by  Roberts,  and  that  according  to  the 
evidence  of  the  polic6  they  would  *have  captured  the  thieves  r^toirg 
without  the  information  either  of  the  plaintiff  or  Roberts.  ^ 

The  jury  found  a  verdict  for  the  plaintiff  for  2502.,  the  amount  of  the 
reward  offered  Tor  the  apprehension  and  conviction  of  the  thieves,  and  a 
proportionate  part  of  the  750/.,  the  jury  finding  that  the  thieves  were 
found  and  the  property  recovered  in  consequence  of  Roberts's  informa- 
tion. 

In  Hilary  Term,  1866,  a  rule  nisi  for  a  new  trial  was  obtained,  on  the 
ground  that  the  learned  Judge  ought  to  have  directed  the  jury  that  the 
evidence  in  support  of  the  first  count,  so  far  as  related  to  the  claim  for 
the  2502.,  was  too  remote,  as  there  was  nothing  to  show  that  the  infor- 
mation given  by  Roberts  after  his  arrest  was  given  at  the  instance  of 
the  plaintiff,  or  so  as  to  entitle  the  plaintiff  to  say  that  he  supplied  in- 
formation which  led  to  the  conviction  and  apprehension  of  the  thief  or 
thieves.     Second :  that  the  verdict  was  against  the  evidence. 

Parry^  Serjt.,  and  Laxton  showed  cause.*— The  evidence  was  properly 
left  to  the  jury.     The  question  is  whether  the  information  given  by  the 

51aintiff  did  not  substantially  lead  to  the  apprehension  of  the  thieves, 
'he  jury  found  that  the  police,  in  apprehending  them,  acted  on  the  in- 
formation given  by  Robe|;ts,  as  to  the  place  where  they  might  be  found ; 
if  Roberts  gave  that  information  in  order  to  obtain  his  release  from  cus- 
tody, still  he  would  not  have  been  taken  into  custody  without  the  infor- 
mation given  by  the  plaintiff.     The  plaintiff  therefore  gave  such  infor- 
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xnatton  as  led  to  the  apprehension  and  oonyiction  of  the  thieves.    The 

*8771  ^^^  *^  '^^  ^"  ^°^™P^&^^  steps  being  taken  before  *the  ap- 
^  prehension  is  effected.     In  Johnson's  Dictionary,  among  the 


meanings  giv^i  to  it  as  a  verb  active  is^'^  to  guide ;  to  show  the  method 
of  attaining:"  and  as  a  verb  neater  *'to  go  first  and  show  the  way." 
Here  are  only  three  steps  between  the  information  given  by  the  plaintiff 
and  the  apprehension  and  conviction  of  the  thieves.  In  Smith  v.  Moore, 
1  G.  B.  438  (E.  G.  L.'B.  vol.  50),  where  the  placard  offering  a  reward 
was  in  the  aame  terms  as  this,  and  the  plaintiff,  who  was  nnder  a  tempo- 
rary suspension  from  his  office  as  a  police  constable,  suspecting  B.  to 
have  been  concerned  in  the  robbery,  apprehended  him,  when  B.  volnn- 
teered  to  make  certain  disclosures  relating  to  the  affair  if  something 
were  given  him  to  eat  and  drink :  the  plaintiff  communicated  this  to  a 
sub-inspector  of  police,  who  took  B.  to  a  pnblte-house  and  gave  him  re- 
freshment, whereupon  B.  made  a  voluntary  oonfession,  which  resulted  in 
his  conviction :  it  was  held  that  the  plaintiff  was  entitled  to  the  reward. 
Tindal,  0.  J.,  said,  p.  489,  *'  The  words  of  the  placard  offering  the  re- 
ward are  large  and  general  enough  io  comprehend  every  mode  by  which 
information  could  be  conveyed  that  might  have  the  effect  of  discovering 
and  convicting  the  guilty  person."  [Blackbubit,  J. — There  the  plain- 
tiff took  B.  into  custody,  and  made  the  communication  which  led  to  his 
confession  and  subsequent  conviction :  if  Roberts  had  been  the  thief  the 
case  would  be  in  point.  Here  the  committal  of  Roberts  to  prison  was 
not  for  the  purpose  of  getting  information,  but  on  the  charge  of  being  a 
receiver.]  Roberts  was  committed  on  the  charge  of  burglary ;  it  was 
only  an  accident  that  he  was  convicted  as  a  receiver.  [Blackburv,  J. — 
I  have  a  difficulty  in  seeing  how  the  disclosure  of  Roberts  can  be  con- 
4COITO-I  sidered  that  of  the  plaintiff.  ^Mbllor,  J. — The  offer  of  the 
-'  reward  is  not  confined  to  the  procuring  the  apprehension  and 
conviction.  Shbb,  J. — The  expression  ^Mead  to"  does  not  mean  ^^  suf- 
fice for."  Mbllor,  J. — It  goes  farther  back  than  the  term  ^*  cause." 
The  facts  in  Smith  v.  Moore,  1  0.  B.  488  (E.  0.  L.  R.  vol.  50),  hardly 
come  up  to  those  in  the  present  case ;  but  the  language  of  Tindal,  C.  J., 
is  large.  Suppose  a  person  says  to  the  police,  if  you  apprehend  A.  B. 
you  will  find  the  stolen  property,  and  A.  B.  is  apprehended  and  says  I 
got  it  from  C.  D.  and  E.  F.,  and  they  are  convicted,  the  original  info^ 
mation  leads  to  the  conviction.  These  offers  of  reward  are  to  be  read 
with  reference  to  the  ordinary  machinery  of  justice.  Shsb,  J.^If  the 
plaintiff  is  not  the  first  informer  and  entitled  to  the  reward  as  such,  then 
Roberts  the  receiver  would  be,  which  is  absurd.]  The  police  could  not 
avail  themselves  of  the  information  given  them  by  Roberts  in  order  to 
recover  the  reward  because  it  is  their  duty  to  do  all  in  their  power  to 
discover  the  offenders;  the  first  information  which  puts  the  proper 
authorities  on  the  track  is  that  which  is  intended  bv  the  offer  of  reward. 
Bighy  Seymour  (Pearce  with  him),  in  support  of  the  rule. — ^The  oom- 
munication  made  by  Roberts  was  merely  an  accident  of  his  being  com- 
mitted to  prison :  it  was  not  logically  or  naturally  connected  with  the 
information  given  by  the  plaintiff.  [Mbllor,  J.— The  apprehension  of 
Roberts  was  not  an  accident.]  Besides,  at  th^p  time  he  was  put  in  prison 
he  was  not#n  possession  of  the  information  which  he  gave  to  the  police, 
but  was  supplied  with  it  by  other  persons,  that  he  might  mdce  use  of  it 
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for  the  purpose  of  proearing  his  liberty.  [Shbb,  J. — If  *tbe  r^oyo 
persons  who  gave  the  information  to  Roberts  had  given  it  to  the  '- 
police,  they  would  have  been  entitled  to  the  reward.]  Suppose  the  in- 
formation given  by  Roberts  had  been  in  oonsequence  of  the  influence  of 
an  ecclesiastical  director.  [Mbllor,  J. — It  was  natural  that  Roberts, 
having  some  of  the  stolen  property  in  his  possession,  should,  when  ap- 
prehended, give  information  about  the  thieves,  in  order  to  clear  himself. 
Blackburn,  J. — ^If  the  police  had  gone  to  Roberts's  house,  and  thence 
tracked  the  burglars,  I  should  have  said  that  the  infoniiation  of  the 
plaintiff  had  led  to  their  apprehension  and  conviction.  This  is  the  old 
puaile  between  causa  cansans  and  causa  sine  qu&  non,  between  which  I 
never  could  discover  the  boundary.  Shbb,  J. — Does  not  the  term  '^  lead 
to"  exclude  the  causa  causans  ?  Mbllob,  J. — ^Why  should  there  not  be 
a  chain  of  incidents  leading  to  the  apprehension  and  conviction  of  the 
burglars  ?  And  if  so,  it  is  not  material  that  the  primary  link  is  farther 
back.]  This  is  not  a  continuous  chain  of  circumstances.  In  Smith  v. 
Moore,  1  C.  B.  488  (£.  C  L.  R.  vol.  50),  B.  gave  the  information  which 
immediately  led  to  the  discovery  of  the  offender.  Here  the  plaintiff 
gave  information  which  led  to  the  apprehension  of  the  man  who  had 
possession  of  the  stolen  property,  but  not  to  the  apprehension  and  con- 
viction of  the  burglars.  [He  cited  Williams  v.  Carwardine,  4  B.  &  Ad. 
621  (E.  C.  L.  R.  vol.  24),  Lancaster  v.  Walsh,  4  M.  &  W.  16.] 

BLA0B3URK,  J. — ^Therc  is  a  peculiarity  in  the  present  case,  that,  this 
being  a  rule  to  set  aside  the  verdict  on  the  ground  of  misdirection  by 
the  Judge  who  presided  at  the  trial,  the  other  Judges  usually  deliver  their 
^judgments  first ;  but  both  my  learned  brothers  are  of  opinion  r#ooA 
that  I  was  right  in  leaving  the  case  to  the  jury  as  I  did,  whereas  I  *- 
am  inclined  to  think  that  I  was  wrong.  By  the  terms  of  the  handbill  a 
reward  was  offered  ^'  to  any  person  who  will  give  such  information  as 
shall  lead  to  the  apprdiension  and  conviction  of  the  thief  or  thieves,'* 
and  a  further  reward  for  the  recovery  of  the  stolen  property.     The 

Elaintiff  gave  information  to  the  defendant  that  one  of  the  stolen  watches 
ad  been  left  with  him  by  Roberts,  and  in  consequence  of  that  informa- 
tion Roberts  was  taken  into  custody  with  two  other  of  the  stolen  watches 
in  his  possession ;  he  was  committed  to  prison  and  was  in  fact  a  receiver 
with  guilty  knowledge.  Under  those  circumstances  there  is  no  doubt 
that  the  plaintiff  gave  such  information  as  led  to  the  recovery  of  those 
two  watches.  Upon  that  part  of  the  case  the  defendant  paid  into  Court 
1121,  and  the  jury  found  that  was  enough. 

The  other  part  of  the  case  is  that  Roberts,  being  in  prison,  having 
information,  whether  obtained  while  there  or  previously  comes  nearly  to 
the  same  thing,  told  the  police  not  who  the  thieves  were  but  that  they 
would  be  found  at  an  eel-pie  shop  named  by  him,  and  about  a  week  after 
they  were  apprehended  there  by  the  police,  and  upon  them  and  in  the 
house  of  one  of  them  a  considerable  part  of  the  stolen  property  was 
discovered.  The  jury  found,  though  I  should  have  found  otherwise, 
that  the  information  given  by  Roberts  was  substantially  that  on  which 
the  police  went  to  the  eel-pie  shop ;  they  also  found  that  Roberts  would 
not  nave  spoken  to  the  police,  or  ^*  split"  as  it  is  termed,  if  he  had  not 
been  in  custody'-~a  circumstance  which  was  due  to  the  information  given 
by  the  plaintiff.  That  information  therefore  was,  as  ^logicians  r^ooi 
say,  the  causa  sine  qufi  non  of  the  conviction  and  apprehension  ^ 
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of  the  burglars ;  but  is  it  the  causa  to  entitle  the  plaintiff  to  recoTer  in 
this  action  ?  At  the  trial  I  had  great  doubt  whether  it  was  not  too 
remote  a  cause ;  but  I  *  left  the  question  to  the  jury  whether  the 
plaintiff  had  given  such  information  as  led  to  the  apprehension  and 
conviction  of  the  thieves,  pointing  out  that  the  information  given  by  the 
plaintiff  led  to  the  apprehension  of  Roberts  and  only  remotely  to  the 
apprehension  of  the  thieves. 

The  question  is  whether,  there  being  evidence  that  the  information 
as  to  the  place  where  the  thieves  were  to  be  found  was  given  by  Roberts  in 
order  to  purchase  his  release  from  custody,  I  should  have  left  that  as  I  did 
to  the  jury,  or  ought  not  to  have  told  the  jury  as  matter  of  law  that  the 
information  given  by  the  plaintiff  was  too  remote.  And,  with  hesitation 
and  the  self-discrediting  fact  that  I  left  the  case  to  the  jury,  I  think 
that  I  ought  so  to  have  directed  them.  Lord  Bacon,  in  his  maxims  of 
the  law,(a)  refers  to  the  maxim  of  the  civil  law,  ^^  In  jure  non  remota 
causa  sed  proxima  spectatur,"  and  explains  it  thus ;  ^^  It  were  infinite 
for  the  law  to  judge  the  causes  of  causes,  and  their  impulsions  one  of 
another ;  therefore  it  contenteth  itself  with  the  immediate  cause,  and 
judgeth  of  acts  by  that,  without  looking  to  any  farther  degree."  This 
is  the  rule  adopted  by  the  English  law,  but  there  is  great  difficulty  in 
applying  it.  And  the  doubt  which  I  feel  in  the  present  case  is  whether 
the  information  given  by  the  plaintiff  is  not  merely  the  cause  of  a  cause 
and  the  impulsion  of  one  cause  upon  another,  and  whether  the  appre- 
*8821  ^^^^^^^  ^^  ^^^  thieves  at  the  eel-pie  shop  was  the  following  up 

-'  *of  the  original  information  siven  by  the  plaintiff  so  that  it  can 
be  said  that  it  led  to  their  apprehension  and  conviction.  I  doubt 
whether,  when  the  police  had  followed  up  all  the  information  given  by 
the  plaintiff,  and  had  got  Roberts  into  custody,  the  information  given 
by  him  was  not  anew  step  and  the  following  it  up  was  not  starting 
afresh  from  Roberts.  My  present  impression  is  that  the  information 
given  by  the  plaintiff  was  too  remote.  I  do  not  think  it  is  necessary  that 
the  information  should  be  sufficient  to  convict  the  thieves  or  that  it  be 
legal  evidence  on  which  to  convict  them.  If  the  police  had  set  to  work 
and  tracked  the  watch  brought  to  the  plaintiff's  house  by  Roberts  and 
traced  it  to  the  possession  of  one  of  the  thieves  and  so  apprehended 
him,  this  would  have  been  following  up  the  first  information  ;  or  if  the 
plaintiff  had  told  the  police  what  the  wife  of  one  of  the  thieves  had  said 
as  to  the  place  where  the  stolen  property  was,  and  they  had  eone  and 
seized  it,  this,  though  not  legal  evidence,  would  have  been  iniormation 
leading  to  the  apprehension  and  conviction.  I  hardly  dissent  from  my 
brothers ;  I  only  have  so  much  doubt  that  I  think  the  plaintiff,  if  he 
desires  it,  should  have  leave  to  appeal  as  if  I  had  reserved  the  point  at 
the  trial. 

Mellor,  J. — I  am  of  opinion  that  my  learned  brother  could  not 
properly  have  nonsuited  the  plaintiff,  n  e  must  construe  the  handbill 
issued  by  the  defendant  so  as  to  give  full  effect  to  its  object,  which  was 
to  induce  persons  who  had  information  which  might  lead  to  the  appre- 
hension and  conviction  of  the  thieves  to  come  forward  and  give  it :  the 
words  being  "  such  evidence  as  shall  lead  to  the  apprehension  and  con- 
*88S1  ^^^^^^^  ^^  ^^  *thief  or  thieves;"  the  person  who  should  give 

^  such  evidence  is  to  have  the  reward.     Roberta  brought  one  of 

(a)  Law  TrMts,  p.  85. 
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the  watches  to  the  plaintiff's  house,  and  he  forming  an  opinion  that  this 
was  one  of  the  stolen  watches,  arranged  with  Roberts  to  come  again  ; 
in  the  meantime  he  went  to  the  defendant  and  to  the  police  and  gave 
information  to  them  that  Roberts  would  come  to  his  house  with  some 
of  the  stolen  watches ;  the  police  were  accordingly  readj,  and  Roberts 
was  apprehended  with  two  other  of  the  stolen  watches  upon  him. 
Therefore  the  information  which  the  plaintiff  gave  led  to  the  appre- 
hension and  subsequent  conviction  of  Roberts,  who  was  implicated  in 
the  burglary,  so  far  as  being  a  receiver  of  part  of  the  stolen  property. 
My  brother  Blackburn  thinks  that  if  the  police  had  upon  this  tracked 
the  watches  to  the  possession  of  the  thieves,  the  information  given  br 
the  plaintiff  would  have  entitled  him  to  claim  the  reward.  And  it  is 
difficult  to  see  why,  if  Roberts  gave  information  which  rendered  that 
unnecessary  and  led  the  police  to  take  other  steps,  the  plaintiff's  infor- 
mation was  less  the  cause  of  the  apprehension  of  the  thieves.  I  was 
struck  by  the  point  taken  by  Mr.  Bigbv  Seymour  that  the  disclosure  by 
Roberts  was  accidental,  and  depended  upon  circumstances  which  oc- 
curred after  he  was  committed  to  prison.  But  this  is  not  made  out 
clearly  on  the  evidence;  it  may  be  that  Roberts  made  the  visit  of  his 
friends  an  excuse  for  giving  the  information,  and  that  what  was  said 
by  him  was  in  order  to  make  it  appear  as. much  as  possible  that  he  was 
not  implicated  in  the  robbery.  However  that  may  be,  that  was  a 
question  which  could  not  be*  withdrawn  from  the  jury,  and  must  be 
considered  by  them  with  the  other  circumstances.  Here  a  person  impli- 
cated in  *the  matter,  being  apprehended  on  information  given  r«Q<M 
by  the  plaintiff,  from  reasons  naturally  operating  upon  his  mind  ^ 
gave  further  information  upon  which  the  thieves  were  apprehended.  I 
think  my  brother  Blackburn  was  correct  in  not  treating  the  remoteness 
of  the  information  given  by  the  plaintiff  as  ground  of  nonsuit,  but  in 
leaving  the  case  to  the  jury  with  observations  upon  it  as  an  element  for 
them  to  consider,  and  asking  them  upon  the  whole  evidence  whether  the 
plaintiff  had  given  such  information  as  led  to  the  apprehension  and  con- 
viction of  the  thieves.  Therefore  I  am  of  opinion  that  the  right  course 
was  taken  at  the  trial,  though  I  express  that  opinion  with  diffidence 
when  the  presiding  Judge  entertained  a  doubt  which,  during  the  argu- 
ment, has  become  stronger.  No  further  time  or  consideration  would  be 
of  use,  for  I  do  not  share  that  doubt,  and  am  of  opinion  that  on  the 
ground  on  which  the  rule  has  been  argued  there  was  a  case  for  the  jury ; 
but  I  agree  that  the  defendant  may  have  leave  to  appeal  if  he  thinks  fit 
to  do  so. 

Shee,  J. — The  question  is  if,  on  the  facts  stated  by  my  brother  Mel- 
lor,  my  brother  Blackburn  was  right  in  leaving  it  as  a  question  to  the 
jury  whether  the  information  given  by  the  plaintiff  led  substantially  to 
the  apprehension  and  conviction  of  the  thieves,  or  whether  he  ought  not 
to  have  told  the  jury  that  the  information  was  too  remote  a  cause  of  the 
apprehension  and  conviction  of  the  thieves  to^  entitle  the  plaintiff  to  re- 
cover the  reward  which  had  been  offered*.  I  think  that  my  brother 
Blackburn  was  right  in  leaving  the  question  to  the  jury,  and  that  he 
conld  not  with  propriety  have  nonsuited  the  plaintiff.  I  was  at  first 
struck  *with  the  argument  of  Mr.  Dighy  Seymour  that  Roberts  r^ooe 
when  apprehended  did  not  appear  to  have  knowledge  who  the  '- 
thieves  were  or  where  they  w§re  to  be  found.    It  is  doubtful  whether 

B.  k  s.,  VOL.  vi. — SO 
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he  had  that  knowledge  at  the  time  of  his  commitment  or  acqaired  it 
while  he  was  in  prison.  However  that  may  be,  he  was  so  connected  with 
the  burglary  that,  by  reason  of  his  possession  of  part  of  the  stolen  pro- 
perty .recently  after  the  burglary,  he  might  have  been  charged  with  and 
convicted  of  felony.  And,  being  so  implicated  in  the  matter,  be  was 
exceedingly  likely  to  tell  all  he  knew  in  order  to  save  himself  from  pun- 
ishment. The  plaintiff,  having  given  information  which  led  to  the 
apprehension  of  the  man  who  probably  when  he  was  apprehended,  and 
certainly  after  his  apprehension,  knew  all  about  the  burglary,  gave,  in 
my  opinion,  substantial  information  which  led  to  the  apprehension  and 
conviction  of  the  thieves.  The  information  which  is  the  first  cause  of 
the  inquiries  which  produce  the  apprehension  and  conviction  of  the 
thieves  is  that  which  leads  to  their  apprehension  and  conviction  within 
the  fair  meaning  of  the  words  in  the  offer  of  reward ;  they  do  not  mean 
the  information  which  shall  suffice  far^  but  the  information  which  shall 
eandtuse  to  the  apprehension  and  conviction.  Therefore  I  am  of  opinion 
that  my  brother  Blackburn  would  not  have  been  justified  in  nonsuiting 
the  plaintiC  Rule  discharged,  with  leave  to  appeal.(a) 

(a)  The  dofendaat  hai  appealed. 


±QQin     ^MARSHALL  v.  The  EMPEROR  Life  Assurance 
^*^J  Society.    Nov.  18. 

FarHeulart  of  demand, — Lift  inwranct. — Bymptomit  of  dioeatt. 

In  an  action  on  a  poUoy  of  Insoranoe  one  of  the  qaestions  put  ai  the  baati  of  the  proposal 
wat,  whether  the  deoeaied  had  ever  been  afflieted  with  or  had  any  symptoms  of  any  eonplunt 
The  defendant  haring  pleaded  that  this  waa  nntme,  as  the  deeeased  had  had  dieease  of  tbc 
atomaeh,  the  Court  compelled  the  defendant  to  dellTer  to  the  plaintiff  partiealara  of  those  synp- 
toms. 

Ik  an  action  on  a  policy  of  insurance  on  the  life  of  John  Mason,  the 
declaration  alleged  that  among  the  questions  put  as  the  basis  of  the 
proposal  one  ran  as  follows : — "  If  now  or  at  any  time  had  he  (t.  e. 
John  Mason)  been  afflicted  with,  or  ever  had  any  symptoms  of  goat, 
rupture,  insanity,  liver  complaint,  haemorrhoids,  fistula,  consumption, 
asthma,  spitting  of  blood,  or  any  other  complaint?"  To  which  the 
answer  was.  Never. 

Plea.  That  the  above  answer  was  untrue  in  this,  that  John  Mason  at 
the  time  when,  &c.,  had  had  symptoms  of  disease  of  the  stomach. 

Sheb,  J.,  having  made  an  order  that  the  defendant  "deliver  to 
the  plaintiff  particulars  of  the  symptoms  of  the  disease  of  the  stomach'' 
alleged  in  the  above  plea, 

Maymond  moved  to  set  it  aside. — It  is  impossible  to  comply  with  this 
order.  There  is  no  precedent  for  it.  [Gockbubn,  G.  J. — How  can 
the  plaintiff  go  to  trial  unless  he  knows  the  name  of  the  disease  im- 
p«ted  ?]  The  burden  of  proof  lies  on  us.  The  disease  may  not  have 
*8871  ^"^  nc^me.  [JGockburn,  G.  J. — Then  it  will  be  '^a  sufficient 
•^  compliance  with  the  order  if  you  say  that  although  you  do  not 
know  the  name  of  the  disease  its  symptoms  were  so  and  so.]  In  Fylie 
V.  Stephen,  6  M.  &  W.  818,  which  was  an  action  for  breach  of  warranty 
of  a  oorse,  the  defendant  applied  for  particulars  of  the  unsoundness 
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complained  of.  But  the  Court  refused,  saying,  <*  It  woald  be  very  unfair 
to  the  plaintiff  to  confine  him  to  a  particular  statement  of  the  cause  of 
unsoundness.  Though  it  may  be  clear  that  the  horse  is  not  sound,  < 
there  may  be  some  diflSculty  in  saying  in  what  the  unsoundness  con- 
sisted. Two  or  three  veterinary  surgeons  might  have  been  called  in,> 
who  might  all  agree  as  to  the  defect,  but  differ  as  to  the  cause  of  it. 
The  object  of  a  bill  of  particulars  is  to  give  a  better  statement  of  the 
cause  of  action ;  but  if  we  granted  this  application,  it  might  in  effect 
amount  to  a  stay  of  proceedings."  So,  here,  if  we  gave  the  symptoms 
medical  men  might  differ  as  to  their  cause. 

Sed  per  Curiam  (consisting  of  Cockbum,  C.  J.,  Mellor,  Shee  and 
Lush,  JJ.) — There  can  be  no  real  diflSculty  in  giving  the  particulars 
sought.  Give  them  as  well  as  yon  can,  and  if  at  the  trial  the  opposite 
party  seek  to  pin  you  down  to  them  you  would  get  leave  to  amend. 

Rule  refused. 


•RAYNER  and  Another  v.  RITSON.    Nov.  14.       [*888 

hspection  of  documenU. — 14  dt  15  Vict,  c,  99,  a,  6. — Marine  inwranee. — Action  on 

policy. 

In  an  notion  on  %  policy  of  marina  intnranee  for  a  eonBtinetive  total  loss,  the  defendaol  is 
totitlad,  both  nnder  the  old  praetiee  and  the  statu te  14  A  15  Viot  e.  99,  s.  0,  to  an  inspeetion 
of  all  paport  in  the  possession  of  the  plaintiff  relatire  to  the  matters  in  issue,  inelnding  letters 
between  the  captain  and  the  plaintiff. 

This  was  an  action  on  a  time  policy  of  insurance  for  a  constructive 
total  loss  of  the  ship  Henrietta.  The  defendant  pleaded  by  denying 
the  policy,  the  interest  of  the  plaintiffs  in  the  ship,  the  loss  by  the  perils 
insured  against  and  a  special  plea  amounting  to  a  denial  of  a  construc- 
ti?e  total  loss  of  the  ship.  Blackburn,  J.,  having  made  an  order  that 
the  plaintiffs  answer  on  affidavit  what  documents  were  in  their  possession 
or  power  relating  to  ship,  voyage  and  alleged  loss,  one  of  the  plaintiffs 
in  answer  made  an  affidavit  scheduling  certain  documents  of  which  they 
were  willing  to  grant  inspection,  and  refusing  the  rest,  chiefly  letters 
between  the  captain  and  the  plaintiffs.  A  subsequent  application  hav- 
ing been  made  for  inspection  of  the  documents  thus  refused,  Lush,  J., 
referred  the  matter  to  the  Court. 

Hannen  obtained  a  rule  accordingly. 

Kemplay  showed  cause. — The  deiendant  had  no  right  to  the  inspec- 
tion sought.  In  order  to  entitle  a  party  to  *the  inspection  of  r^ooq 
documents  he  must  show  a  case  the  onus  of  proving  which  lies  '* 
on  him,  and  that  the  documents  of  which  he  seeks  inspection  are  relevant 
to  that  case.  In  Wigram  on  Discovery,  2d  ed.,  p.  46,  the  second  pro- 
position is,  ^^  It  is  the  right,  as  a  general  rule,  of  a  plaintiff  in  equity  to 
exact  from  the  defendant  a  discovery  upon  oath  as  to  all  matters  of 
fact  which,  being  well  pleaded  in  the  bill,  are  material  to  the  plaintiff's 
case  about  to  come  on  for  trial,  and  which  the  defendant  does  not  by  his 
form  of  pleading  admit."  The  third  proposition  is,  p.  261,  '^  The  right 
of  a  plaintiff  in  equitv  to  the  benefit  of  the  defendant's  oath,  is  limited 
to  a  aiscovery  of  such  material  facts  as  relate  to  the  plaintiff* %  case— 
and  does  not  extend  to  a  discovery  of  the  manner  in  which  the  defend^ 
ant's  case  is  to  be  established|  or  to  evidence  which  relates  exclusively 
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to  his  case."  And  p.  181.  "  The  purpose  for  which  discovery  is  giren, 
is  the  aid  of  some  proceeding  pending  or  intended,  and  not  to  satisfj 
curiosity ;  and  if  9uch  purvo$e  be  not  stated  in  the  bill^  a  demurrer  will 
lie;"  citing  Gardale  v.  Watkins,  6  Madd.lS.  ^^This  case  clearly 
establishes,  that  the  plaintiff  is  bound  to  inform  the  Court  what  the  pur- 


pose is  for  which  the  discovery  is  soueht,  in  order  that  the  Court  may 
judge  of  its  materiality."  The  author  also,  p.  162,  cites  Guppy  v. 
f*ew,  1  My.  &  C.  504.     The  onus  of  proving  all  the  issues  lies  on  the 


plaintiff.  Stat.  14  k  15  Yict.  c.  99,  s.  6,  which  enables  Courts  of  law 
to  compel  a  party  to  a  suit  on  the  application  of  his  opponent  ^*  to  allow 
the  party  making  the  application  to  inspect  all  documents  in  the  custody 
or  under  the  control  of  such  opposite  party,  &c.,  and  if  necessarv 
^aq^-i  *to  take  examined  copies  of  the  same,  &c.,  in  all  cases  in  which 
•'  previous  to  the  passing  of  this  Act  a  discovery  might  have  been 
obtained  by  filing  a  bill  or  by  any  other  proceeding  in  a  Court  of  equity 
at  the  instance  of  the  party  so  makine  application,"  &c.,  makes  no 
alteration  in  this  respect.  [He  cited  Hunt  v.  Hewitt,  7  Exch.  236, 
244,  The  Chartered  Bank  of  India,  &c.,  v.  Rich,  4  B.  &  S.  78  (E.  C.  L. 
R.  vol.  116),  Thompson  v.  Robson,  2  H.  &  N.  412,  Colman  v.  Trueman, 
8  H.  &  N.  871.] 

Hannenj  in  support  of  the  rule. — Long  anterior  to  stat.  14  &  15 
Vict.  c.  99,  a  practice  was  established,  in  actions  of  this  kind,  to  allow 
the  inspection  of  all  documents  relating  to  the  ship  insured,  includiog 
the  correspondence  on  the  subject  between  its  master  and  owner.  This 
rested  on  the  principle  that  the  facts  relating  to  the  loss  of  the  ship  lie 
chiefly  in  their  knowledge,  and  the  insurer  has  a  right  to  be  made 
acquainted  with  them.  The  statute  has  not  altered  the  practice,  and 
there  is  a  printed  form  of  affidavit  in  use  at  Chambers  for  this  purpose. 
[CocKBURN,  C.  J. — In  1  Tidd  Pract.  p.  591,  9th  ed.,  it  is  stated,  that 
in  actions  on  policies  of  assurance  a  Judge  at  Chambers  will  make  an 
order  for  the  assured  to  produce  to  the  underwriter,  upon  affidavit,  all 
papers  in  possession  of  the  former  relative  to  the  matters  in  issue. 
Brotvn^  amicus  Curiae,  added,  that  in  such  cases  orders  are  made  at 
Chambers  without  affidavit.] 

CooKBURN,  C.  J. — The  exceptional  practice  in  these  cases  seems  to 
moM-i  have  arisen  out  of  the  particular  nature  *of  the  contract  of  in- 
-■  surance.  The  underwriter  of  a  policy  of  marine  insurance  who 
is  sued  for  a  constructive  total  loss  of  the  ship  is  so  much  at  the  mercy 
of  the  assured  with  respect  to  the  circumstances  under  which  the  vessel 
has  been  abandoned,  that  there  ought  to  be  uberrima  fides  on  the  part 
of  the  latter,  and  he  oueht  therefore  to  lay  those  circumstances  before 
tl^e  underwriter.  But  tnat  old  practice  goes  far  to  show  us  that  under 
this  statute,  14  &;  15  Yict.  c.  99,  s.  6,  the  assured  must  lay  before  the 
underwriter  everything  that  throws  light  on  a  part  of  the  transaction 
in  which  both  parties  are  interested.  It  becomes  very  material  to  the 
assurer  to  see  whether  he  ought  to  resist  the  demand  of  the  assured  if 
he  should  find  material  for  so  doing,  or  whether  he  ought  not  to  give  np 
defending  the  action  and  pay  the  amount  of  the  insurance.  Tne  old 
practice  is  not  to  be  considered  as  abandoned,  and  therefore,  whether 
this  application  is  to  be  looked  on  as  made  under  it  or  under  the  new, 
it  is  equally  relevant  to  the  issue  of  the  cause. 

MsLLOB,  Shbe  and  Lush,  JJ.,  concurred.  Rule  absolute. 
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♦The  QUEEN  v.  The  Justices  of  the  Parts  of  LIND-     r^«Qo 
SEY,  in  the  County  of  LINCOLN.    Nov.  22.  L  ^^^ 

Highway  Board.^  Order  for  first  meeting  —25  dt  26  Viet  c.  61,  m.  8,  10.-27  Je  28 
VicL  e,  101,  M.  10,  12, — Certiorari. — IViiie  for  moving, 

1.  Bj  gtat  54  0.  8,  0.  91,  s.  1,  OTtneen  of  the  poor  Are  to  be  eppointed  on  the  25th  March, 
or  within  foarteen  deje  aezt  after.  B/  etat.  5  A  6  W.  4,  e.  50,  •.  6,  rarveyora  of  bigbwaje  were 
to  be  appointed  at  the  same  time.  Bj  The  Highway  Aet,  1662,  25  A  26  Viet  e.  61,  •.  10,  way- 
wanlene  shall  be  eloeted  in  every  parish  forming  part  of  a  highway  district  at  the  meeting  and 
time  and  in  the  manner  at  and  in  which  surveyors  of  highweys  would  have  been  ebosen  if  the 
Aet  had  not  passed.  By  The  Highway  Act,  1864,  27  A  28  Viet.  e.  101,  s.  10,  the  first  meeting 
of  the  Highway  Board  shall  bo  held  at  such  time  as  may  be  appointed  by  the  provisional  or  final 
order  of  the  Justices,  so  that  the  time  appointed  be  not  mere  than  seven  days  after  the  expire, 
tion  of  the  time  limited  by  law  for  the  election  of  waywardens.  A  provisional  order  eonstitating 
a  highway  distriet  ordered  that  waywardens  should  be  eleeted  for  each  of  the  parishes,  and  the 
final  order  made  on  the  7th  April,  1865,  confirming  it,  ordered  that  the  first  meeting  of  the 
Highway  Board  should  be  held  on  the  first  Thursday  after  the  25th  March.  Held,  that  the 
Quarter  Sessions  were  not  bound  to  appoint  a  day  after  the  expiration  of  the  time  limited  by 
law  for  the  election  of  waywardens,  and  therefore  the  order  was  valid. 

2.  By  stats.  25  k  26  Vict  o.  61,  s.  8,  and  27  M  28  Viet  e.  101,  s.  12,  no  objection  shall  be  made 
at  any  trial  or  in  any  legal  proceeding  to  the  validity  of  any  order  after  the  expiration  of  three 
calendar  months  from  the  making  of  the  order.  Held,  that  an  objection  to  the  validity  of  an 
order  was  made  within  three  calendar  months,  if  made  on  moving  for  a  rule  nisi  for  a  certiorari 
within  that  time,  though  the  rule  waa  not  retomahle,  and  cause  not  shown  till  after  the  three 
months. 

Ih  Trinity  Term,  June  15th,  Keane  obtained  a  rule  calling  upon  the 
justices  for  the  Parts  of  Lindsej,  in  the  county  of  Lincoln,  to  show 
cause  why  a  writ  of  certiorari  should  not  issue  to  remove  a  final  order 
of  Quarter  Sessions  holden  at  Kirton,  for  the  Parts  of  Lindsey,  on  the 
Tth  April,  1865,  confirming  a  provisional  order  of  the  justices  made  on 
the  20th  October,  1864,  for  constituting  the  Isle  of  Axholme  a  high- 
way district,  and  also  the  provisional  order  and  a  certain  order  made  on 
the  6th  January,  1865,  respiting  the  consideration  of  the  provisional 
order  to  the  7th  April.  The  grounds  were :  First.  *That  the  r^ono 
time  fixed  by  the  final  order  for  the  meeting  of  the  highway  L 
boftrd  constituted  thereby  to  be  held  in  that  district  was  fixed  contrary 
to  law,  and  in  violation  of  stats.  25  &  26  Yict.  c.  61,  s.  10,  5  &  6  W.  4, 
c.  50,  s.  6,  and  64  O.  8,  o.  91,  s.  1.  Second.  That  no  provision  was 
made  in  the  provisional  order,  as  required  by  stat.  25  &  26  Yict.  c.  61, 
s.  10,  for  the  election  of  waywardens  in  the  three  places  mentioned  in 
the  order,  in  which  previously  to  the  formation  of  the  district  no  sur- 
veyor or  waywarden  had  been  appointed. 

It  appeared  from  the  affidavits  in  support  of  the  rule  that  at  a  Quar* 
ter  Sessions  held  for  the  Parts  of  Lindsey,  on  the  20th  October,  1864, 
a   provisional  order  was  made  that  fourteen  parishes,  townships,  or 

S laces,  which  were  named,  and. also  the  places  of  Waterton  Hall,  High 
[ellwood  and  Mellwood  Orange,  be  constituted  a  highway  district  under 
stai.  25  fc  26  Vict.  c.  61,  sect  5,  for  the  more  convenient  management 
of  the  highways  therein ;  that  the  district  be  known  by  the  name  of  the 
Isle  of  Axholme  district ;  that  one  waywarden  be  elected  for  each  of 
the  parishes,  townships  or  places  except  Epworth,  Haxey,  Growie, 
Owston  and  Belton,  from  each  of  which  last*mentioned  parishes  two 
waywardens  should  be  elected,  and  that  the  General  Quarter  Sessions 
to  be  held  in  January  then  next  be  the  Court  for  taking  into  considera* 
tion  the  confirmation  of  that  provisional  order. 
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At  the  Quarter  Sessions  held  in  January,  1865,  the  confirmation  of 
the  provisional  order  was  taken  into  consideration,  and  after  evidence 
was  adduced  in  opposition  to  it,  it  was  agreed  that  the  consideration 
should  be  respited  until  the  next  Quarter  Sessions  to  be  held  in  April. 
*8041  '^^  ^^^  Quarter  Sessions  held  on  the  7th  April  the  ^confirms- 
^  tion  of  the  provisional  order  was  again  taken  into  consideration, 
and  thereupon  it  was  finally  ordered  that  the  provisional  order  should 
1)0  confirmed  and  that  the  first  meeting  of  the  Highway  Board  to  be 
elected  for  the  district  should  be  held  at  the  police  station  at  Epworth, 
in  that  district,  on  the  first  Thursday  after  the  26th  March,  1866,  at  11 
o'clock  in  the  forenoon. 

The  justices  did  not  by  their  final  order  or  otherwise  appoint  anv  day 
on  which  the  first  election  of  waywardens  as  members  of  the  Higbwaj 
Board  should  take  place  in  the  district. 

Each  of  the  places  of  Waterton  Hall,  High  Mellwood  and  Mellwood 
Grange,  included  in  the  Isle  of  Axholme  highway  district  and  named 
in  the  provisional  order,  separately  maintains  its  own  highways,  and 
under  the  provisional  order  each  of  them  is  entitled  to  return  one  way- 
warden to  the  Highway  Board  of  the  district. 

Previously  to  the  passing  of  the  provisional  order  no  surveyor  or  way- 
warden had  ever  been  elected  within  any  of  those  places :  and  no 
provision  was  made  in  or  by  the  provisional  order  or  the  final  order  for 
the  election  of  any  waywarden  or  waywardens  for  any  of  them. 

The  affidavits  in  opposition  to  the  rule  showed  that  by  an  order  made 
at  the  Quarter  Sessions  for  the  Parts  of  Lindsey  holden  on  the  I9th 
October,  1865,  reciting  that  previously  to  the  making  of  the  provisional 
order  no  surveyors  or  waywardens  had  been  elected  for  the  townships  or 
places  of  Waterton  Hall,  High  Mellwood  and  Mellwood  Grange, 
although  they  had  theretofore  maintained  their  own  highways,  and  no 
mode  of  electing  a  waywarden  or  waywardens  in  them  was  provided  in 
the  Highway  Act  of  1864,  27  &  28  Yict.  c.  101,  or  in  the  Highway 
mo^eri  Act  of  1862,  25  &  26  Vict.  c.  61,  it  was  ^provisionally  oraered 
-■  that  one  waywarden  should  be  elected  for  each  of  those  town- 
ships or  places  in  every  year  by  the  majority  of  the  inhabitants  rated 
to  the  poor,  such  waywarden  being  qualified  and  eligible  in  such  manner 
as  was  directed  and  required  in  regard  to  surveyors  of  the  hiehwajB 
directed  to  be  appointed  by  The  Highway  Act,  1835,  5  k  6  W .  4,  c 
50 ;  and  that  the  inhabitants  should  nieet  on  Monday  the  26tb  March 
then  next  ensuing,  at  11  o'clock  in  the  forenoon,  and  on  the  25tk 
March  (unless  that  day  should  be  Sunday  or  Gt>od  Friday,  and  then  on 
the  26th  March)  in  every  future  year,  at  11  o'clock  in  the  forenoon, 
for  the  purpose  of  electing  such  waywardens  at  the  places  following,  tc 

The  affidavit  of  the  assistant  clerk  to  the  magistrates  acting  at  Ep- 
worth  in  and  for  the  petty  sessional  division  of  the  western  division  of 
the  hundred  of  Manley  in  the  Parts  of  Lindsey,  who  had  acted  as  sach 
for  the  last  eight  years,  stated  that  during  those  years  it  had  been  the 
general  custom  and  practice  in  the  parishes  and  townships  in  that  divi* 
sion,  where  surveyors  had  been  appointed,  for  the  parishioners  to  elect 
such  surveyors  on  the  25tb  March  in  each  year,  and  that  when  they 
had  been  elected  after  that  day  such  elections  had  almost  invariably 
taken  place  on  the  26th  or  27db  March ;  and  he  had  been  able  to  dia- 
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ooTer  only  six  instances  of  election  after  that  time,  and  which  elections 
were  made  on  the  28th,  29th  and  Slst  March. 

On  the  rule  coming  on  for  argument  in  this  Term,  November  20th, 
before  Mellor  and  Shee,  JJ., 

Keane  admitted  that  the  second  groand  was  answered  by  the  order 
of  Quarter  Sessions  made  in  October,  1865,  in  pursuance  of  stat.  27  &; 
28  Vict.  c.  101,  8.  7. 

^Haye%^  Serjt.,  and  J,  W.  Mellor  showed  cause. — It  is  too  late  r«oQ^ 
to  object  to  the  validity  of  the  order.  By  sect.  8  of  The  High-  L 
way  Act,  1862,  25  &  26  Vict.  c.  61,  ^*  no  objection  shall  be  made  at 
any  trial  or  in  any  legal  proceeding  to  the  validity  of  any  orders  or 
proceedings  relating  to  the  formation  of  a  highway  district,  after  the 
expiration  of  three  calendar  months  from  the  date  of  the  publication  in 
the  Gazette  of  the  order  under  which  the  district  is  formed."  By  sect. 
12  of  The  Highway  Act,  1864,  27  k  28  Vict.  c.  101,  the  date  of  the 
making  of  the  final  order  under  which  the  district  is  formed  is  substi- 
tuted for  the  date  of  the  publication  in  the  Grazette  of  the  order  under 
which  the  district  is  formed.  And  though  the  rule  for  a  certiorari  was 
moved  for  within  three  calendar  months  from  the  date  of  the  making  of 
the  final  order,  it  was  not  returnable  until  this  Term.  In  an  action  the 
date  of  the  writ  would  not  be  material  with  reference  to  the  time  limited 
in  sect.  8  of  stat.  25  &  26  Vict.  c.  61.  The  enactments  restraining  a 
certiorari  usually  fix  the  moving  for  it  as  the  point  up  to  which  the  time 
is  to  run.  [Keane^  contrft.— ^o  other  objections  than  those  stated 
on  moving  for  the  rule  for  a  certiorari  can  now  be  made,  but  the  objec- 
tions made  then  were  made  in  time.  Mbllob,  J. — ^If  cause  had  been 
shown  in  the  first  instance,  and  the  rule  had  been  made  absolute,  the 
objections  would  have  been  made  then.  And  objections  made  when  the 
rule  was  moved  are  continuing  when  the  rule  is  arsued.] 

As  to  the  first  and  only  remaining  objection.  The  first  meeting  of 
the  Highway  Board  is  now  regulatra  by  stat.  27  &  28  Vict.  c.  101,  s. 
10,  which  enacts  that  it  shall  be  held  at  such  time  as  may  be  appointed 
by  *the  provisional  or  final  order,  ^^  so  that  the  time  appointed  r^oo'r 
be  not  more  than  seven  days  after  the  expiration  of  the  time  *- 
limited  by  law  for  the  election  of  waywardens,  or,  in  case  of  a  special 
day  being  appointed  for  such  election  as  hereinafter  mentioned,  be  not 
more  than  twenty-one  days  after  that  day."  This  enactment  is  to  a 
certain  extent  directory :  it  does  not  require  that  the  justices  should 
delay  the  first  meeting  of  the  Board  until  after  the  expiration  of  the 
fourteen  days  from  tne  25th  March  allowed  for  the  election  of  way- 
wardens, and  appoint  it  to  take  place  within  seven  days  after  the  expi- 
ration of  those  fourteen  days.  [They  referred  to  stats.  54  G.  8,  c.  91, 
8. 1,  5  &;  6  W.  4,  c.  50,  s.  6,  25  &  26  Vict.  c.  61,  s.  10.]  The  justices 
in  fixing  the  first  Thursday  after  the  25th  March,  which  will  be  the  29th 
March,  for  the  first  meeting,  left  three  clear  days  for  the  election  of 
waywardens  before  the  first  meeting  of  the  Board,  and  they  followed 
the  custom  which  prevailed  in  the  parishes  which  form  the  district  as  to 
the  election  of  surveyors  of  highways.  If  the  waywardens  are  not 
elected  in  time,  and  the  Board  is  thereby  prevented  from  meeting  on 
the  day  fixed,  the  justices  might  appoint  another  day.  [They  referred 
to  sect.  40  of  stat.  25  k  26  Vict  c.  61.] 
.  Keane  and  Cave,  in  support  of  the  rule. — It  was  intended  by  stat^ 
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27  &  28  Yict.  c.  101,  s.  10,  that  the  first  meeting  of  the  Board  sboald 
be  held  on  one  of  the  seven  days  after  the  expiration  of  the  foarteen 
days  allowed  for  the  election  of  waywardens.  The  words  that  the  time 
appointed  shall  not  be  more  than  seven  days  ^'  after  the  expiration  of 
*RdR1  ^^  ^^™®  limited  by  law"  imply  *that  it  should  not  be  before  that 
•^  time.  If  the  first  meeting  of  the  Board  is  fixed  earlier  it  shortens 
the  time  for  the  election  of  waywardens.  And  as  bv  sect.  10  of  stat. 
25  &  26  Yict.  c.  61,  the  waywardens  are  to  be  elected  at  the  same  time 
as  the  surveyors  would  be  if  that  Act  had  not  passed,  and  by  stat.  5  & 
6  W;  4,  c.  50,  s.  6,  surveyors  were  to  be  appointed  at  the  same  time  as 
overseers  of  the  poor,  the  time  for  holding  the  meeting  for  the  electioii 
of  overseers,  which  is  fixed  by  stat,  54  G.  8,  c.  91,  s.  1,  will  be  dis* 
turbed  by  the  order  of  justices.  When  a  special  day  is  appointed  for 
the  election  of  waywardens  the  day  of  the  first  meeting^  of  the  Board 
is  to  be  within  twenty-one  days  after  that  day,  stat.  27  fc  28  Yict.  c. 
101,  8.  10 ;  and,  by  the  latter  part  of  that  section,  the  day  appointed 
for  the  first  meeting  of  the  Board  is  to  be  deemed  the  day  of  the  for* 
mation  of  the  district.  No  difficulty  will  arise  from  quashing  the  order, 
for  the  old  surveyors  will  remain  in  office  until  the  formation  of  the 
district.  Cur.  adv,  vuft. 

Mellor,  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  a  rule  nisi  was  obtained  by  Mr.  Keane  for  a  certiorari  to 
remove  a  final  order  made  at  the  Quarter  Sessions  holden  at  Kirton,  for 
the  Parts  of  Lindsey,  in  the  county  of  Lincoln,  on  the  7th  April  last, 
whereby  it  was  finally  ordered  that  a  certain  provisional  order  of  the 
20th  October,  1864,  the  confirmation  of  which  had  been  duly  respited 
to  those  Sessions,  should  be  confirmed,  and  the  same  was  confirmed ; 
and  it  was  also  ordered  that  the  first  meeting  of  the  Highway  Board  to 
be  elected  for  the  Isle  of  Axholme  highway  district  should  be  held 
«A0Q1  *^^  ^^^  police  station  at  Epworth,  in  the  said  district,  on  the  first 
^^^J  Thursday  after  the  25th  March,  A.  D.  1866,  at  11  o'clock  in  the 
forenoon. 

One  of  the  objections  which  had  been  made  to  the  order  was  aban* 
doned  by  Mr.  Keane  at  the  time  of  the  argument,  and  the  only  point 
remaining  for  consideration  is  the  appointment  of  the  day  for  holding 
the  first  meeting  of  the  Highway  Board,  which,  it  was  alleged,  "  was 
fixed  contrary  to  law  and  in  violation  of  stats.  25  &  26  Yict.  c.  61,  s. 
10,  5  &;  6  W.  4,  c.  50,  s.  6,  and  54  6.  8,  c.  91,  s.  1."  p 

By  stat.  64  G.  3,  c.  91,  s.  1,  overseers  of  the  poor  are  to  be  appointed 
on  the  25th  March,  or  within  fourteen  days  next  after  it. 

By  stat.  5  &  6  W.  4,  c.  50,  s,  6,  it  was  enacted  that  the  inhabitants 
of  any  parish  maintaining  its  own  highways  should,  at  their  first  meet- 
ing for  the  election  of  overseers  of  the  poor,  proceed  to  the  election  of 
one  or  more  persons  to  serve  the  office  of  surveyor  in  the  said  parish  for 
the  year  next  ensuing;  and  that  in  any  parish  in  which  there  is  no 
meeting  for  the  nomination  of  overseers  of  the  poor  the  inhabitants  oon« 
tributing  to  the  highway>rate  should  meet  at  their  usual  place  of  public 
meeting  "  upon  the  25th  day  of  March,  or  if  that  day  should  happen  to 
be  a  Sunday  or  Good  Friday,  then  on  the  day  next  following,  or  within 
fourteen  days  next  after  the  said  25th  day  of  March  in  every  year." 

Such  were  the  provisions  for  the  election  of  surveyors  of  the  high* 
ways  at  the  time  of  the  passing  of  stat  26  Jt  26  Yict.  c.  61,  which  gave 
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large  powers  to  justices  in  Quarter  Sessions  to  form  highway  districts 
for  the  more  convenient  management  of  highways.     The  first  thing  to 
be  done,  under  sect.  5,  was  to  make  a  provisional  order  ^consti-  t^cqaa 
tuting  the  highway  district,  which  was,  in  order  to  its  validity,  I  ^  ^ 
to  be  confirmed  at  some  subsequent  Court  of  General  or  Quarter  Ses- 
sions to  be  held  within  a  period  of  not  more  than  six  months.     By  sect. 
6  various  regulations  were  enacted  as  to  the  making,  confirmation,  and 
approval  of  the  orders  for  forming  a  highway  district ;  and  by  regula- 
tion  5  it  was  provided  '*  that  the  provisional  order  may  and  that  the 
final  order  shall  state  the  time,  not  being  more  than  seven  days  after  the 
first  election  of  waywardens,"  and  the  place  at  which  the  first  meetine 
of  the  Board  is  to  be  held.     This  regulation  was  repealed  by  stat.  27  £ 
28  Vict.  c.  101,  s.  10,  and  in  lieu  thereof  it  was  enacted  that  the  first 
meeting  of  the  Highway  Board  after  the  formation  of  a  district  shall  be 
held  at  such  time  as  may  be  appointed  by  the  provisional  or  final  order 
of  the  justices,  *^  so  that  the  time  appointed  be  not  more  than  seven 
days  after  the  expiration  of  the  time  limited  by  law  for  the  election  of 
waywardens,"  or,  in  case  of  a  special  day  being  appointed  for  such  elec- 
tion as  thereinafter  mentioned,  be  not  more  than  twenty-one  days  after 
that  day.    Provision  for  the  election  of  waywardens  is  made  by  the  10th 
section  of  stat.  25  &  26  Yict.  c.  61,  in  the  same  manner  as  surveyors  of 
the  hijghways  would  have  been  chosen  or  appointed  if  that  Act  had  not 
passed;  and  the  7th  section  of  stat.  27  &  28  Yict.  o.  101,  makes  pro« 
vision  for  places  in  which,  previously  to  the  passing  of  the  provisional 
order  forming  a  highway  district,  no  surveyors  had  been  elected,  and  no 
provision  made  by  the  previous  Highway  Act  of  1862,  25  &  26  Yict. 
c.  61. 

In  the  highway  district  for  the  Isle  of  Axholme  the  election  of  way- . 
wardens  will  have  to  be  made  at  the  time  and  in  the  manner  in  which 
surveyors  of  highways  were  *formerly  elected  for  the  various  r*QA-| 
parishes  forming  part  of  that  district,  viz.,  on  the  25th  March,  ^ 
or  in  case  that  should  fall  on  Sunday  or  Good  Friday  then  on  the  day 
next  following,  or  within  fourteen  days  next  after  the  25th  March.  The 
final  order  constituting  this  district  orders  that  the  first  meeting  of  the 
Highway  Board  for  the  Isle  of  Axholme  highway  district  shall  be  held 
at  tne  police  station  at  Epworth,  in  the  said  district,  on  the  first  Thurs- 
day after  the  25th  March,  a.  d.  1866,  at  eleven  o'clock  in  the  forenoon. 

under  these  circumstances  Mr.  Kearie  contended  that  the  order  is 
bad,  inasmuch  as  it  unduly  circumscribes  the  time  allowed  by  law  for 
the  election  of  the  waywardens  for  the  several  parishes  within  the  dis* 
trict,  and  indirectly  limits  the  time  for  the  nomination  of  overseers  of 
the  poor  in  parishes  in  which  the  surveyors  of  highways  were  formerly 
elected  at  the  same  meeting  at  which  overseers  of  the  poor  were  elected. 
On  the  other  hand*  it  was  contended  by  Serjt.  Hayei  tnat  the  order  was 
clearly  within  the  power  of  the  justices  at  Sessions  to  make,  inasmuch 
as  the  time  appointed  for  the  meeting  was  "  not  more  than  seven  days 
after  the  expiration  of  the  time  limited  by  law  for  the  election  of  way* 
wardens,"  and  that  there  was  nothing  to  compel  the  justices  to  postpone 
such  meeting  for  fourteen  days  after  the  25th  March,  and  to  fix  it  on, 
one  of  the  seven  days  thereafter. 

We  have  come  to  the  conclusion  that,  although  it  would  have  been ' 
better  to  have  postponed  the  day  of  meeting  to  one  of  the  seven  days 
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after  the  expiration  of  the  time  limited  by  law  for  the  election  of  way- 


♦902] 


wardens,  yet,  inasmuch  as  the  day  actually  appointed  allows  a 


♦reasonable  and  sufficient  time  for  the  various  elections  of  way- 
wardens to  take  place  according  to  the  practice  which  has  prevailed  in 
the  district  for  the  last  eight  years  in  the  election  of  surveyors  of  high- 
ways, we  see  no  reason  for  quashing  this  order.  It  seems  to  us  that 
no  real  inconvenience  will  result  from  our  supporting  it,  and  although, 
as  we  have  alrea.dy  said,  it  would  have  been  a  more  prudent  course  for 
the  Sessions  to  have  appointed  a  later  day,  we  cannot  fail  to  observe 
that  Stat.  5  &  6  W.  4,  c.,60,  s.  6,  directs  the  inhabitants  to  meet  for 
the  election  of  surveyors  of  highways  on  the  25th  March,  or  if  that 
day  should  fall  on  Sunday  of  Good  Friday  then  on  the  day  next  foUow- 
inffj  or  within  fourteen  days  next  after  the  said  25th  March. 

In  order  to  entitle  the  applicants  to  have  this  order  quashed  they 
ouffht  to  show  that  the  Court  of  Quarter  Sessions  were  bound  to  appoint 
a  day  after  the  expiration  of  the  time  limited  by  law  for  the  election  of 
waywardens.  This  they  have  failed  to  do,  and  we  are  therefore  of 
opinion  that  the  rule  should  be  discharged  with  costs* 

Bule  discharged  with  costs. 


4(QA<in  ♦The  QUEEN,  on  the  prosecution  of  the  Overseers  of  the 
^^J        Township  of  BILSTON,  v.  DODD  and  Another.    Nov.  8. 

Poor^cOe,-^  dtJWA,  c.  96.— iS^afl  Tenemeiiu  [Loeai)  Aet.—Baieable  value.^Oam' 

posUion  for  ratea. 


By  ft  Small  Tan^menta  Aot^  10  k  11  Viet.  e.  xxx,,  tbo  ownar  of  araiy  tanamaot  aiaaaatd  ta 
tha  poor  and  otbar  rataa  andar  61.  lOt.  nttaabla  Tahie  ascarUinad  aaeordiDg  to  Tha  Paroakial 
Aaaaiimanti  Aot»  6  A  7  W.  4,  a.  96,  was  to  ba  ratad  aad  pay  poor-rate,  4e.,  ioBtaad  of  tba  oeea- 
pier;  aad  might  oompoand  for  tha  same  by  payment  of  one-half  of  tha  rata,  whether  the  tene- 
maat  were  ooeapied  or  not  Held,  that,  in  aaoertaining  the  rateable  Talue  of  a  tenement  eem- 
poondod  for,  the  owner  waa  entitled  to  the  aame  amount  of  deduetion  for  rataa  aad  taxes  aa  wai 
allowed  to  the  oeeopiera  of  honsea  not  in  oompoaltion. 

On  appeal  at  the  Staffordshire  Epiphany  Quarter  Sessions,  1865, 
against  a  rate  for  the  relief  of  the  poor  of  the  township  of  Bilston,  in 
the  county,  of  Stafford,  in  which  the  appellants  were  assessed  as  the 
owners  of  two  houses  upon  a  gross  estimated  rental  of  7^  16«.  8<2.  and 
^  11«.  8(2.  respectively,  and  a  rateable  value  of  QL  5«.  each,  the  Court 
found  that  the  gross  estimated  rental  of  each  was  6^  10«.  and  their 
rateable  value  4/.  18«.  7(2.  each,  and  reduced  the  rate  accordingly,  sub- 
ject as  to  a  further  reduction  of  the  rateable  value  to  the  opinion  of 
this  Court  upon  the  following  case. 

The  appellants  were  the  owners  of  two  houses  which  are  let  each  at 
2s.  6(2.  per  week,  giving  an  annual  rental  of  6^.  10s.  Starting  from 
this  sum  it  was  to  be  taKen  that  the  rateable  value  was  correctly  arrived 
at  by  deducting  in  the  first  place  from*  the  gross  rental  of  6{.  10s.  a  sum 
sufficient  to  cover  rates  and  taxes,  and  then  by  deducting  from  the  re- 
mainder the  sum  of  IL  13s.  5(2.  to  meet  the  repairs  and  other  deductions 
*d041  ^^'^^^  "^7  ^^^  ^Parochial  Assessments  Act,  6  &  7  W.  4,  c.  96. 
^  The  sum  to  be  deducted  for  rates  and  taxes  in  respect  of  houses 
which  are  not  within  the  provisions  of  the  Composition  Act  after  men- 
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tioned  was  one-fifth  of  the  gross  rental.  By  that  Act,  10  k  11  Vict. 
c.  zzx.y  entitled  "  An  Act  for  better  assessing  the  poor-rates,  highway- 
rates,  connty  and  police  rates,  and  other  parochial  and  local  rates,  on 
small  tenements  in  the  several  townships  of  Wolverhampton,  Bilston, 
Willenhall  and  Wednesfield,  in  4;he  county  of  StaiTord,"  it  is  enacted, 
sect.  1,  that  the  owner  of  every  tenement  within  the  several  townships 
of  Wolverhampton,  Bilston,  Willenhall  and  Wednesfield,  being  the  Union 
of  Wolverhampton,  in  the  parish  of  Wolverhampton,  in  the  county 
of  Stafford,  which  may  be  assessed  to  the  poor-rate,  and  other 
rates  mentioned  in  the  Act  **at  any  annual  sum  under  6{.  IO9. 
rateable  value,  which  said  annual  sum  of  6/.  IO9.  shall  be  ascer- 
tained according  to  the  provisions  of"  stat.  6  &  7  W.  4,  c.  96,  ^* shall 
hereafter  be  rated  and  pay  such  several  poor-rate,  highway-rate,  county 
and  police  rate,  and  the  local  rates  aforesaid  in  respect  of  such  tene- 
ments, instead  of  the  actual  occupier  thereof;"  and  it  is  further  en- 
acted, sect.  5,  *'  that  in  all  cases  where  any  owner  shall  have  been  or 
shall  be  liable  to  be  rated  in  pursuance  of  this  Act  in  respect  of  any  such 
tenement  as  aforesaid,  it  shall  be  lawful  for  such  owner  to  five  notice  to 
the  ofiicer  authorized  to  make  or  collect  any  such  rate  of  his  intention 
to  compound  for  the  same  by  payment  of  a  reduced  rate,  whether  such 
tenement  be  occupied  or  not,  and  that  in  every  such  case  every  such 
owner  shall  thenceforth,  until  he  shall  give  like  notice  for  determining 
such  composition,  be  liable  to  pay  one-half  of  such  rate  only ;  and  all 
such  ^compositions  shall  be  entered  in  the  rate-book  of  such  r^cOAc 
officers,  and  such  owners  shall  be  thenceforth  rated  accordingly."  ^ 

The  houses,  the  subject  of  this  appeal,  were  within  the  provisions  of 
this  Act,  and  were  in  composition,  the  owners  paying  the  rates  but  com* 
pounding  for  and  paying  in  respect  of  them  only  one-half  of  the  sum 
which  would  be  payable  in  respect  of  the  houses  if  they  were  out  of 
composition.  The  local  Act  above  mentioned  was  to  be  taken  as  part 
of  this  case. 

The  appellants  contended  that,  although  these  houses  were  in  com* 
position,  they  were  entitled  to  the  same  deduction  for  rates  and  taxes 
as  was  allowed  in  respect  of  other  property  which  was  not  in  composi- 
tion, and  that  the  following  statement  and  figures  correctly  represented 
the  amount  of  rateable  value,  and  the  mode  by  which  it  was  arrived  at. 
Gross  rental        .  .  .  •         jS6  10    0 

l/5th  deduction  for  rates  and  taxes  •  16    0 

Gross  estimated  rental  according  to  Parochial 
Assessments  Act        •  •  •  5    4    0 

Deductions  for  repairs,  &c.  •  •  •  18    5 

je4    0    7 


The  respondents  contended  that,  inasmuch  as  houses  in  composition  only 
paid  half-rates  and  taxes,  the  owners  of  such  houses  were  only  entitled 
to  one  half  of  the  deduction,  being  the  sum  actually  paid  by  them,  and 
that  the  proper  deduction  in  respect  of  such  houses  therefore  was  only 
«ne-tenth  of  the  gross  rental ;  and  that  the  following  statement  and 
figures  correctly  ^represented  the  rateable  value  and  the  mode  r^tgng 
by  which  it  was  arrived  at.  •       ^ 
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Gross  rental    .  .  .  •  £6  10    0 

1/lOth  dedaction  for  rates  and  taxes    •  0  18    0 


Oross  estimated  rental  according  to  Parochial 
Assessments  Act        •  .  •  5  17    0 


Deductions  for  repairs,  &c.      •  •  18    5 

X4  18    7 


The  qnestion  for  the  opinion  of  the  Court  .was,  whether  the  owners 
of  the  houses  were  entitled  to  the  same  amount  of  deduction  for  rates 
and  taxes  in  respect  of  such  property  as  was  allowed  to  the  occupiers  of 
property  which  was  not  in  composition.  If  the  Court  should  be  of 
opinion  that  they  were  not  so  entitled,  the  rateable  value  of  each  of  the 
houses  was  to  stand  as  reduced  by  the  Quarter  Sessions,  viz.,  at  41.  18«. 
Id.  If  the  Court  should  be  of  opinion  that  they  were  entitled  to  the 
same  amount  of  deduction,  then  the  rateable  value  of  each  of  the 
houses  was  to  be  reduced  by  a  further  deduction  of  18«. 

Staveky  HQl,  for  the  respondents. — The  Parochial  Assessments  Act, 
6  &  7  W.  4,  c.  96,  «.  1,  enacts  that  the  net  annual  value  of  heredita- 
ments to  be  rated  shall  be  estimated  by  "  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to  year,  free  of  all  usual 
tenant's  rates  and  taxes,"  &c.,  meaning  thereby  to  describe  not  the  char'^ 
acter  or  quality  but  the  quantity  of  the  rates  actually  paid  by  the 
tenant.  And  under  stat.  10  &  11  Vict.  c.  xxx.  s.  5,  which  is  a  provi- 
*9071  ^^^^  similar  to  stat.  18  k  14  Vict,  c  99,  s.  4,  the  owner  of  *8mall 
•1  tenements  may,  upon  placing  himself  in  the  position  of  tenant 
as  regards  liability,  compound  for  payment  of  one-half  of  the  rate. 
That  half-rate,  therefore,  in  estimating  the  net  annual  value  of  these 
tenements,  is  the  amount  to  be  deducted.  [He  also  referred  to  stat  6 
&  7  W.  4,  c  96,  s.  8.]  [Mbllor,  J. — The  sum  actually  paid  is  not 
the  ordinary  tenant's  rate ;  double  that  amount  is  the  rate  which  the 
tenant  would  pay.]  The  question  is,  what  is  the  beneficial  value  of  the 
tenement  ?  That  is  estimated  by  the  amount  of  the  rent  subject  to 
what  is  actually  paid  for  rates  and  taxes.  [Mbllor,  J. — That  may  be 
80  in  considering  the  beneficial  value  to  the  landlord  or  the  tenant.  But 
the  policy  of  the  Legislature  is  not  to  assess  differently  the  value  of 
houses  eompounded  for  and  those  not  compounded  for.] 

Keane  and  M'Mahon^  for  the  appellants,  were  not  called  upon. 

CocEBURK,  C.  J.-^The  Parochial  Assessments  Act  is  anterior  to  and 
irrespective  of  the  local  Act,  which  sanctions  compositions  between  land- 
lords of  small  tenements  and  the  parish.  The  former  provides  that  to 
ascertain  the  net  annual  value  *^  all  usual  tenant's  rates  and  taxes"  shall 
be  deducted.  The  local  enactment  was  not  intended  to  apply  to  a  com- 
position when,  for  mutual  convenience,  the  landlord  puts  himself  in  the 
place  of  the  tenant.  Therefore  the  landlord  in  the  present  case  is  to  be 
assessed  under  The  Parochial  Assessments  Act,  independently  of  the 
"iocal  Act :  he  must  be  considered  as  standing  in  the  place  of  the  tenant, 
and  for  the  purpose  of  the  assessable  value  the  deduction  for  rates  must 
be  what  the  tenant  would  have  to  pay,  and  not  what  the  landlord  ac* 
tually  pays. 
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^Blaokbubn,  J. — The  Wolyerhampton  Act,  sect.  6,  says  that,  r^tono 
if  the  owner  is  willing  to  pay  rates  whether  the  house  is  occupied  '- 
or  noty  he  shall  be  liable  to  pay  half  the  rate  only ;  but  that  must  be 
assessed  on  the  value  to  be  ascertained  according  to  The  Parochial  As- 
sessments Act.  The  amount  of  rates  to  be  deducted  is  not  to  be  different 
because  the  landlord  has  entered  into  a  composition. 

Mellob  and  Shee,  JJ.,  concurred. 

Bate  to  be  reduced  accordingly  .(a) 


(a)  S«e  the  next  eue. 


The  QUEEN  v.  The  Overseers  of  the  Township  of  BILSTON. 

Nov.  15. 

2Vor-rctf«. — Parochial  AueumenU  Act,  6^7  TFI  4,  &  96,  «.  1. — Local  Ad. —  Watcr- 

,    rent. 

The  towniUp  of  B.  wm  rappUtd  with  water  psrtl j  ftom  psmpt  and  partly  from  worka  eon- 
itmoted  hj  a  Company  aader  looal  Aota  of  Parliamenty  who  were  oompellable  to  supply  the 
owners  or  oecopiers  of  houiei  in  the  township  with  water  for  domestio  uses  at  certain  charges, 
with  power  to  make  rates.  Held,  that  this  water-rent  was  not  a  dedaotion  to  which  the  occu- 
pier was  entitled  under  The  Parochial  Assessments  Act,  6  A  7  W.  4,  e.  96,  s.  1,  as  an  expense 
DMMMiy  to  maintain  the  premieea  in  a  state  to  oommaad  the  rent  paid  for  them. 

Isaac  Hughes  brought  an  appeal  to  the  Quarter  Sessions  of  Stafford- 
shire against  the  following  rate : — 


No. 

Name  of 
oocapiar. 

Name  of 
owner. 

• 

DMoriptlon  cf 
property  rated. 

Name  and 

iiitQation  of 

property. 

Groas  eatimated 
rentaL 

Bateable 
yalae. 

8781. 

laaac  Hughes. 

Blchard  Dodd 

and. 
John  Southan. 

House. 

New  TUlage. 

iCll.  fit. 

£9. 

*This  appeal  was  heard  at  the  Staffordshire  Epiphany  Quarter  r«QAQ 
Sessions,  1865,  when  the  Court  found  that  the  cross  estimated  ■- 
rental  was  9{.  2$,,  and  that  in  order  to  arrive  at  Sie  net  rateable  value 
the  appellant  was  entitled  to  a  deduction  of  the  following  sums  as  yearly 
outgoings,  which  the'  overseers  ought  to  allow  under  sect.  1  of  The  Paro- 
chi^  Assessments  Act,  6  &;  7  W.  4,  c.  96,  viz. : — 

Repairs  and  Insurance  of  1/6  as  rental  •        .    1  16    4 
Poor-rates    .  •        •        •        ...    1    8    8 

Sewer-rates 0    4    5 

Highway-rates 0    8    4 

Town  Improvement-rates       •        •        •        .    0    8  10 
Water-rent 0  11    4 


M  12  11 


And  in  accordance  with  such  finding,  the  Court  reduced  the  gross  esti- 
mated rental  to  9/.  2«.  and  the  net  rateable  value  to  4tL  98.  Id.,  subject, 
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as  to  the  aboYO  deduction  of  11«.  4^1.  for  water-rent,  to  the  opinion  of 
this  Gonrt  upon  the  following  case :— - 

The  township  of  Bilston  is  supplied  with  water  partly  from  pumps  and 
partly  from  works  constructed  by  a  Company  incorporated  as  The  Dud- 
ley Waterworks  Company  under  an  Act  (4  &  5  W.  4,  c  zlii.),  and  it 
was  entirely  the  option  of  owners  or  occupiers  to  accept  or  refuse  the 
water  supplied  under  that  Act. 

By  The  Bilston  Improvement  Act,  1850,  18  k  14  Yict  c.  zcvi.,  the 
Bilston  Improvement  Commissioners  had  power  to  purchase  the  works 
of  The  Dudley  Waterworks  Company  within  Bilston,  and  to  hold  the 
works  so  purchased  in  the  same  manner  and  with  the  same  powers  in  all 
*Q101  ^^^P^^^^  ^  ^^  ^^®  same  had  been  constructed,  made  ""or  pur- 
•l  chased  by  the  Commissioners  under  the  powers  and  for  the  pur- 
poses of  the  Bilston  Improvement  Act,  and  they  were  compellable,  at 
the  request  of  the  owner  or  occupier  of  any  house  or  part  of  a  house  in 
any  street  in  which  any  waterpipe  of  the  Commissioners  should  be  laid, 
or  of  any  persons  who,  under  the  provisions  of  any  Act  incorporated 
with  The  Bilston  Improvement  Act,  should  be  entitled  to  demand  the 
supply  of  water  for  domestic  purposes,  to  furnish  to  such  owner  or  occu- 
pier or  other  person  a  sufficient  supply  of  water  for  their  domestic  uses 
at  certain  rates  therein  specified.  Under  sect.  76  the  Commissioners  had^ 
power  to  levy  a  waterworks-rate  for  the  purpose  of  purchasing,  making 
and  maintaining  waterworks,  but  no  such  rate  was,  in  fact,  ever  made. 
In  the  year  1858  the  Commissioners  purchased  from  The  Dudley  Water- 
works Company  all  the  plant  and  mains  of  the  Company  within  the 
township  of  Bilston,  and  since  that  time  supplied  water  to  all  persoDS 
desirous  of  accepting  it  at  a  regular  scale  of  prices  of  which  the  follow- 
ing is  a  copy  :— 

"  The  Bilston  Improvement  Act,  1850, 

"  Water  Rents. 

**  Revision  of  the  Scale  of  charges. 

*'  Notice  is  hereby  given  that  the  Bilston .  Township  Commissioners 

and  Local  Board  of  Health  have  found  it  necessary  to  revise  the  scale 

of  charges,  and  that  the  following  will  be  the  quarterly  payments  for 

water  consumers  after  the  25th  day  of  December,  1868. 

"  Charges  for  Domestic  Consumption. 
Owners'  composition  payable  whether  occupied  or  not. 

^^  Tenements  rated  under  £6,    7,     8,    9,     10. 
"  To  pay  quarterly  2/0,  2/6,  2/9,  8/0,  8/4. 

^^^  ^ T  ♦"  Occupiers'  charges. 

^^^J  "  Premises  rated  at  XII,  12,  18,  14,  15,  16,  17,  18, 19,  20. 
"  To  pay  quarteriy  3/10.  4/2, 4/6, 4/10, 4/10,  5/2,  6/6.  5/10, 6/0,  6/0. 

♦  ♦  ♦  ♦  ♦ 

*^  Charges  for  trade  purposes  by  special  arrangement. 

<<  By  order  of  the  Board, 
<<  Commissioners'  Offices,  ^*  R.  H.  Harper, 

"  Church  Street,  Bilston,  "  Clerk." 

«  November  18th,  1868." 

The  water  was  supplied  by  pipes  from  the  mains  to  the  houses,  and 
when  the  water-rent  was  in  arrear,  or  unpaid  after  notice,  the  supply 
was  cut  off  and  withdrawn.  About  one-naif  of  the  inhabited  houses 
were  supplied  with  water  from  these  waterworks,  and  paid  rent  for  the 
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Bame  to  the  Commissionen,  and  as  to  these  it  was  a  matter  of  arrange- 
ment between  the  landlord  and  tenant  to  which  of  the  two  the  water 
was  supplied,  and  which  of  the  two  paid  the  water-rent.  The  inhabit- 
ants of  those  houses  to  whom  there  was  no  supply  from  the  waterworks 
procured  their  water  from  their  own  wells  or  other  sources.  In  the 
present  instance  the  water  was  supplied  from  the  waterworks,  the  land- 
lord paying  the  water-rent,  and  the  occupier  had  nothing  to  do  with  it. 

The  appellant  contended  that  this  payment  for  water  was  a  dedaction 
to  which  he  was  entitled  under  The  Parochial  Assessments  Act,  as  being 
an  expense  necessary  to  maintain  the  premises  in  a  state  to  command 
such  rent. 

The  respondents  contended  that,  inasmuch  as  it  was  optional  with  the 
owner  and  occupier  of  the  house  whether  they  would  take  their  supply 
of  water  from  the  Commissioners,  or  obtain  it  from  other  sources,  it  was 
*not  a  necessary  expense  or  outgoing  which  they  ought  to  allow  r^co-io 
as  a  deduction  from  the  rateable  value.  ^ 

If  the  Court  should  be  of  opinion  that  the  deduction  ought  to  be 
allowed,  the  rate  was  to  stand  as  reduced,  namely,  at  4L  9s.  Id. ;  if  of 
the  contrary  opinion,  an  addition  of  lis.  4d.  was  to  be  made  to  the  sum 
to  which  the  rateable  value  was  reduced  by  the  Quarter  Sessions. 

M'Mahan  {Keane  with  him),  for  the  appellant. — The  Parochial  As- 
sessments Act,  6  &  7  W.  4,  c.  96,  s.  1,  enacts,  **  No  rate  for  the  relief 
of  the  poor  in  Eneland  and  Wales  shall  be  allowed  by  any  justices,  or 
be  of  any  force,  which  shall  not  be  made  upon  an  estimate  of  the  net 
annual  value  of  the  several  hereditaments  rated  thereunto ;  that  is  to 
say,  of  the  rent  at  which  the  same  might  reasonably  be  expected  to  let 
from  year  to  year,  free  of  all  usual  tenant's  rates  and  taxes,  and  tithe 
commutation  rent-charge,  if  any,  and  deducting  therefrom  the  probable 
average  annual  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  command  such  rent."  The 
water-rent  payable  under  the  statutes  4  &  5  W.  4,  c.  xlii.,  and  18  &  14 
Yict.  c.  xcvi.,  is  an  expense  necessary  to  maintain  hereditaments  in  a 
state  to  command  rent.  It  is  not  easy  to  see  what  question  the  Court 
of  Quarter  Sessions  intended  to  reserve,  for  the  case  finds  that  the  water- 
rent  was  a  yearly  outgoing  which  the  overseers  ought  to  allow.  [Mel- 
lob,  J. — Suppose  the  tenant  does  not  choose  to  pay  the  water-rent,  in 
consequence  of  which  the  water  is  cut  off,  and  he  supplies  the  premises 
by  pumping  up  water  ?]  The  expense  of  keeping  the  pump  in  repair 
would  be  allowed  as  an  expense  necessary  to  '^'command  the  rent,  ^^q^  » 
[He  cited  Reg.  v.  Hall  I)are,  6  B.  &  S.  785  (E.  C.  L.  R.  vol.  L  ^^^ 
117).]  [Mellor,  J. — That  case  is  not  at  all  like  this.  Lush,  J. — 
Suppose  this  were  gas.  Cockburn,  C.  J. — Or  candles.]  The  ease 
ought  to  be  remitted,  in  order  that  the  Sessions  may  find  what  was  the 
real  rental. 

Staveley  HUlt  for  the  respondents,  was  not  called  on. 

CocKBUBN,  C.  J. — It  is  clear  what  the  question  reserved  is.  The 
Quarter  Sessions  have  submitted  to  us  whether  a  charge  for  this  waters- 
rent  ought  to  be  deducted  in  estimating  the  net  annual  value  of  these 
premises.  We  clearly  think  it  ought  not.  It  is  neither  a  tenant's-rate 
(in  the  proper  meaning  of  that  term),  nor  an  expense  similar  to  that  in- 
curred for  keeping  the  premises  in  repair.     The  landlord  here  is  asked 
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to  provide  what  the  tenant  would  otherwise  have  had  to  provide  himsdf 
with,  and  what  is  a  necessary  of  life  as  much  as  food  or  raiment* 
Mbllob,  Shbb  and  Lush,  JJ.,  concurred. 

Judgment  for  the  respondents 


*914] 


*The  Gbardians  of  the  HASTINOS  UNION,  Appellants,  The 
Guardians  of  ST.  JAMES,  GLERKENWELL,  Respondmits. 
Nov.  20. 

Seitlement, — Hiring  or  renting  a  Unement, — 6  0.  4,  c.  57,  m.  2. 

1.  Wbore  it  ftpp«an  ttom  the  t«nM  on  whioh  premiiM  art  !•(  th»t  the  ptrtlM  «mt— pktei 
origfoRlly  that  th«  holding  woald  endnro  for  n  year,  tbongh  it  might  bo  pot  on  end  to  before  tbo 
expiration  of  that  time,  and  the  tenant  ooonpiee  for  a  jear  under  the  agreement,  a  letUement  it 
gained  bj  renting  a  tenement  nnder  etat.  0  G.  4,  o.  57|  e.  2. 

2.  Therefore  a  settlement  wae  gained  by  a  paqper  who  ooenpled  prenisei  for  fix  yean  nnder 
the  (bllowing  agreement,  dated  Jaly  25th : — **  W.  W.  agreee  to  let,  and  J.  H.  agree*  to  hire,  the 
honae.  No.  02,  George  Street,  quarterly,  at  a  yearly  rent  of  264,  to  be  paid  on  the  2«tk  Septem- 
ber, 25th  Deoember,  25th  Maroh  and  24th  June;  tazee  to  be  paid  by  tenant;  to  be  Icfl  in  ten- 
antable  repair;  a  quarter'!  notice  to  be  given  by  either  party/' 

NoTiCB  of  appeal  having  been  duly  given  against  an  order  of  two  jus- 
tices of  the  county  of  Middlesex,  adjudicating  the  settlement  of  John 
Hazel,  a  lunatic,  to  he  in  the  parish  of  St.  Clement,  in  the  borough  of 
Hastings,  in  the  county  of  Sussex,  and  ordering  the  guardians  of  the 
Hastings  Poor  Law  Union  to  make  certain  payments  to  the  guardians  of 
the  parish  of  St.  James,  Clerkenwell,  for  the  removal  of  the  lunatic  to 
The  Middlesex  Lunatic  County  Asylum  and  his  maintenance  there,  it 
was  agreed  that  the  opinion  of  this  Court  should  be  taken  in  accordance 
with  the  provisions  of  stat.  12  k  18  Vict*  c.  45,  s.  11,  upon  a  case  which 
stated  the  following  facts* 

John  Hasel,  in  July,  1856,  applied  to  George  Wellerd,  as  the  agent 
of  William  Wellerd,  to  become  the  tenant  of  the  house  No.  62  George 
Street,  in  the  parish  of  St  Clement,  Hastings,  and  the  following  agree* 
ment  was  then  signed : — 

^9151  '^  '^^  agreement  between  William  Wellerd  and  John  *Haiel. 
J  William  Wellerd  agrees  to  let,  and  John  Haiel  agrees  to  hire,  the 
house.  No.  62  George  Street,  quarterly,  at  a  yearly  rent  of  25L,  to  be 
paid  on  the  29th  September,  25th  December,  25th  March  and  24th 
June ;  the  taxes  to  be  paid  by  tenant ;  to  be  left  in  tenantable  repair ;  a 
quarter's  notice  to  be  given  by  either  party* 

^*  Hastings,  **  John  Hazbl. 

"  July  26th,  1856."  *'  For  Wm.  Wbllbrd, 

"  Gbo.  Wbllbbd." 

It  is  admitted  by  the  appellants  that  John  Hasel  occupied  the  house 
under  the  agreement  for  six  years,  and  resided  therein  and  was  assessed 
to  and  paid  rates  and  taxes  in  respect  thereof  so  as  to  gain  a  settlement 
in  the  parish  of  St  Clement  if  the  agreement  constitutea  a  yearly  hiring 
or  renting  of  the  house  for  the  term  of  one  whole  year,  within  the  mean* 
ing  of  Stat.  6  G.  4,  c.  57,  s.  2.  The  rent  for  the  house  was  always  paid 
quarterly. 

The  question  for  the  opinion  of  this  Court  was,  whether  the  agree* 
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ment  constituted  such  yearly  hiring  or  renting  of  the  house  for  the  term 
of  one  \f hole  year. 

The  case  was  argued,  Nov.  8,  before  Gockbitrn,  C.  J.,  Blaokburk, 
Mellor  and  Shbb,  JJ. 

Polandj  for  the  respondents. — The  pauper  having  occupied  the  prem- 
ises for  six  years  under  the  agreement  acquired  a  settlement  by  renting 
a  tenement  for  the  term  of  one  whole  year  within  stat.  6  G.  4,  c.  57,  s.  2 : 
The  Overseers  of  Willesden,  appts.,  The  Overseers  of  Paddington, 
respts.,  3  B.  &  S.  598  (E.  C.  L.  R.  vol.  118),  Reg.  v.  The  Inhabitants 
of  St.  Giles  without  Cripplegate,  4  B.  &;  S.  609  (E.  C.  L.  R.  vol.  116), 
where  Blackburn,  J.,  said,  p.  512,  ^*  In  Rex  v.  The  Inhabitants  of 
Herstmonceaux,  7  B.  &  C.  551,  556  (E.  C.  L.  R.  vol.  14),  a  yearly 
^rent  was  named ;  but  the  decision  was  upon  the  principle  of  the  r«oi  a 
dictum  of  Buller,  J.,  in  Birch  v.  Wright,  1  T.  R.  878,  880."  L  ^^^ 
If  this  was  a  taking  from  quarter  to  quarter  subject  to  notice,  no  notice 
having  been  given  it  might  be  declared  upon  as  a  tenancy  from  year  to 
year.  But  the  word  *^  quarterly"  must  be  construed  by  reference  to 
other  parts  of  the  agreement ;  and  the  rent  being  yearly  and  payable 
on  the  four  usual  quarterly  days  a  yearly  tenancy  was  created  defeasible 
upon  notice.     [He  was  then  stopped.]  ^ 

SurHj  for  the  appellants.— To  constitute  a  hiring  or  renting  a  tene- 
ment within  Stat.  6  G.  4,  c.  57,  s.  2,  it  is  essential  that  the  tenancy 
should  have  been  originally  made  for  a  whole  year.  In  the  cases  relied 
on  by  the  other  side  the  hiring  was  for  an  indefinite  period,  which  is  a 
hiring  for  a  year,  or  the  term  had"  to  be  inferred  from  other  incidents 
provided  for  by  the  agreement.  Here  the  term  is  defined,  for  the  prem- 
ises are  taken  *^  quarterly,"  which  must  mean  from  quarter  to  quarter, 
and  that  is  not  a  renting  for  one  whole  year,  which  is  required  by  the 
statute.  The  tenant,  by  giving  notice,  might  quit  at  the  end  of  any  quar- 
ter ;  if  it  were  a  yearly  taking  the  notice  must  expire  at  the  time  of  year 
when  the  tenancy  began.  The  rent  is  fixed  at  a  yearly  sum  for  the  pur- 
pose only  of  calculation ;  the  payment  is  to  be  at  that  rate :  Doe  d«  King 
V.  Grafton,  18  Q.  B.  496,  501  (E.  G.  L.  R.  vol.  83),  per  Lord  Campbell. 
[Mellor,  J. — The  tenancy  must,  in  the  first  instance,  last  six  months.] 
No.  If  the  pauper  had  gone  into  occupation  at  the  beginning  of  the 
quarter,  he  might,  on  the  first  day,  have  given  notice  to  quit.  In  Rex 
t.  The  Inhabitants  of  Herstmonceaux,  7  B.  &  0.  551  (E.  G.  L.  R.  vol.  14), 
the  *house  was  taken  at  twenty  guineas  a  year,  the  inference  rtQ\'T 
from  which  was,  that  the  tenancy  was  from  year  to  year,  and  that  ■- 
was  not  rebutted  by  the  payment  of  rent  weekly,  though  either  party 
being  at  liberty  to  give  three  months*  notice  from  any  quarter  day  made 
the  yearly  tenancy  defeasible.  In  The  Overseers  of  Willesden,  appts.. 
The  Overseers  of  Paddington,  respts.,  8  B.  &  S.  598  (E.  G.  L.  R.  vol. 
113),  there  was  an  agreement  to  take  a  cottage  for  three  months  from 
the  25th  December,  at  the  yearly  rent  of  18/.,  the  first  monthly  pay- 
ment to  be  made  on  the  25th  January  next,  with  three  months'  notice  to 
quit  from  either  party  to  the  other.  The  pauper,  having  occupied 
eighteen  months  under  this  agreement,  was  held  to  have  gained  a  settle- 
ment, the  Court  saying  that  tne  meaning  was  that  he  should  be  a^  tenant 
for  three  months  certain,  and  after  that  a  yearly  tenant.  In  Reg.  v. 
The  Inhabitants  of  St.  Giles,  Cripplegate,  4  B.  &  S.  509  (B.  G.  L.  R. 
vol.  116),  where  it  was  held  that  an  occupation  for  upwards  of  two  years 
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under  a  general  taking  at  a  monthly  rent,  with  one  month's  notice  to 
expire  on  one  of  the  usual  quarter  days,  conferred  a  settlement,  it  would 
have  been  a  monthly  tenancy  but  for  the  clause  relative  to  notice  to  quit. 
[GocKBURN,  G.  J. — Though  the  parties  to  the  affreement  in  the  present 
case  begin  by  calling  it  a  quarterly  taking,  is  not  a  larger  interest  created  ? 
Blackburn,  J. — ^fn  all  these  cases  the  substance  of  the  agreement, 
looking  to  the  intention  of  the  parties,  is,  that  the  occupation  shall  con- 
tinue until  notice ;  the  nature  and  mode  of  enioyment  by  the  tenant  are 
the  same  whether  the  tenancy  is  called  monthly,  quarterly  or  yearly.] 
The  parties  to  this  agreement  only  say  that  the  occi^iation  may  continue 
^dl81  '^^J^^^  ^^^  Quarter,  not  '''that  the  taking  may  become  more  than 
^  quarterly/  [Blackbubn,  J. — If  the  matter  were  res  integra, 
I  should  be  inclined  to  think  that  your  construction  of  6ta,t*  6  G.  4,  c. 
57,  s.  2,  was  right.] 

As  to  the  cases  of  hiring  and  service  under  stat.  8  W.  &  M.  c.  11,  s.  7. 
A  hiring  at  weekly  wages  is  a  weekly  hiring,  unless  there  is  in  the  a^ee- 
ment  some  incident  from  which  to  infer  that  a  longer  period  must  have 
been  intended,  besides  the  service  having  continued  more  than  a  year: 
Bex  V.  The  Inhabitants  of  Dodderhill,  3  M.  &  S.  243 ;  Bex  v.  The  In- 
habitants of  Warminster,  6  B.  &  C.  77  (£.  C.  L.  B.  vol.  14) ;  Bex  v.  St 
Andrew,  Pemhore,  8  B.  &  G.  679  (£.  G.  L.  B.  vol.  15). 

Polaoid^  in  reply. — After  the  first  quarter  the  pauper  was  in  occupa- 
tion on  a  general  indefinite  hiring ;  the  agreement  does  not  say  that  the 
Juarter's  notice  is  to  expire  at  the  end  of  any  year.  [BLACKBUiuf,  J.— 
f  it  is  a  quarterly  tenancy  it  would  be  determinable  by  a  half-quarterly 
notice.]  Also  the  taxes  are  to  be  paid  by  the  tenant,  and  the  premises 
are  to  be  left  in  tenantable  repair.  In  Doe  d.  King  v.  Grafton,  18  Q.  B. 
496  (E.  G.  L.  B.  vol.  83),  the  question  was  when  the  notice  to  quit 
should  expire.  Owr.  adv.  vuU, 

Shbe,  J.,  now  delivered  the  judgment  of  the  GourL 

In  this  case  the  question  is,  whether  John  Hazel,  a  pauper,  had  ac- 
quired a  settlement  in  the  .parish  of  St.  Glement,  Hastings,  by  renting  a 
tenement  for  the  term  of  one  whole  year  within  the  meaning  of  stat.  6 
G.  4,  c.  57,  8.  2. 

*9191  *^^^  pauper  actually  occupied  the  premises  for  six  years 
-'  under  an  agreement  in  the  following  terms : — '*  Wm.  WellerJ 
agrees  to  let,  and  John  Hazel  agrees  to  hire,  the  house,  No.  62,  George 
Street,  quarterly,  at  a  yearly  rent  of  252.,  to  be  paid  on  the  29th  Sep- 
tember,  25th  December,  25th  March,  and  24th  tJune;  taxes  to  be  paid 
by  tenant ;  to  be  left  in  tenantable  repair ;  a  quarter's  notice  to  be 
given  by  either  party."  The  language  of  the  agreement,  speaking  as 
it  does  of  a  yearly  rent  and  mentioning  the  four  quarter  days,  shows 
that  the  parties  contemplated  that  the  tenancy  would  probably  continue 
for  a  year ;  but  it  was  in  the  power  of  either  party  to  put  an  end  to  the 
tenancy  by  a  quarter's  notice,  and  we  think  that  the  use  of  the  word 
*^  quarterly'*  shows  that  it  was  intended  that  the  notice  might  terminate 
at  the  end  of  any  quarter ;  so  that  it  was  at  the  option  of  either  partj, 
by  giving  a  proper  notice,  to  terminate  the  tenancy  before  the  end  of 
the  vear. 

If  we  were  now  for  the  first  time  construing  stat.  6  G.  4,  c.  57,  s.  2, 
we  should  not  be  disposed  to  hold  that  this  was  a  hiring  for  a  whole 
year,  as  there  is  great  force  in  the  argument  that  the  true  constmctioD 
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of  the  stotate  is  that  the  tenancy  shonM  be  each  as  miut  endure  for  a 
whole  year ;  but  in  Rex  v.  The  Inhabitante  of  Herstmonceauz,  7  B.  & 
C.  561  (E.  C.  L.  R.  Yol.  14),  though  it  was  forcibly  oontended  in  the 
argument  that  such  was  the  true  constmctiony  the  Court  decided,  after 
taking  time  to  coDsider,  that  a  taking  *^  at  twenty  guineas  a  ^ear,  the 
rent  to  be  paid  weekly,  and  either  party  to  be  at  liberty  to  gire  three 
months'  notice  from  any  quarter  day,  and  at  the  expiration  thereof  to 
determine  the  tenancy, '  was  a  taking  for  a  year  unless  within  the  year 
"^notice  should  be  given ;  and  that,  notice  not  having  been  given,  r^tnon 
the  occupation  was  under  a  letting  for  a  whole  year  within  the  ^ 
meaning  of  stat.  6  6.  4,  o.  67,  s.  2.  This  case  was  followed  by  this 
Court  in  The  Overseers  of  Willesden,  appts..  The  Overseers  of  Pad- 
dington,  respts.,  8  B.  A;  S.  598  (£.  C.  L.  B.  vol.  118).  In  that  case 
there  was  an  obscurely  worded  agreement.  Wightman,  J.,  in  his  judg- 
ment, p.  596,  states  its  effect  to  be  ^*  a  demise  for  three  months  certain 
from  tne  26th  December,  1859,  but  that,  if  the  parties  should  go  on  as 
landlord  and  tenant  after  that  time,  then  it  should  be  a  yearly  tenancy 
at  the  rate  of  187.  a  year  payable  monthly,  and  determinable  by  ffivine 
three  months*  notice,  which  I  think  may  be  given  at  any  time,  ana  need 
not  be  a  notice  ezpirins;  at  any  particular  part  of  the  year.  Then,  the 
pauper  having  occupied  for  more  than  a  year,  he  has  rented  a  tenement 
for  the  term  of  one  whole  year  within  the  meaning  of  stat.  6  6.  4,  c. 
57,  8.  2.*'  Crompton,  J.,  seems  to  have  been  inclined  to  think  that  the 
construction  of  the  agreement  was  that  the  notice  to  quit  must  expire 
at  the  end  of  the  year,  on  which  reading  of  the  agreement  the  present 
question  would  not  arise ;  but  he  expresses  no  dissent  from  the  view  of 
Wightman,  J.,  and  no  disapprobation  of  Rex  p.  The  Inhabitants  of 
Herstmoneeaux,  7  B.  &  C.  5dl  (£.  C.  L.  R.  vol.  14).  In  Rex  v.  The 
Inhabitants  of  St.  Giles  without  Cripplegate,  4  B.  &  S.  509  (E.  C.  L. 
R.  vol.  116),  the  case  of  Rex  v.  The  Inhabitants  of  Herstmoneeaux  was 
affain  followed.  There  the  letting  was  of  a  house  from  the  26th  of 
March,  1868,  at  the  monthly  rent  of  1/.  lis.  8<{.,  and  it  was  agreed 
that  one  month's  notice  to  expire  either  on  the  25th  March,  26th  June, 
25th  September,  or  26th  December,  should  be  a  good  and  sufficient  no- 
tice on  either  side  for  *the  tenant  to  deliver  up  possession,  r^goi 
Though  the  rent  was  expressed  to  be  monthly,  it  was  clear  from  '- 
the  agreement  as  to  the  notice  to  quit  that  the  tenancy  was  intended  to 
be  more  than  a  monthly  one.  The  Court  say,  p.  514,  *'  To  what  other 
conclusion  can  we  come  than  that  it  was  a  hiring  of  the  tenement  inde- 
finite as  to  duration,  but  terminable  at  a  month's  notice  on  either  side 
on  any  of  the  specified  quarterly  days  ?  And  the  house  having  been 
actually  occupied  under  that  hiring  for  upwards  of  two  years,  it  appears 
to  u8  that  it  must  be  considered  to  have  been  an  occupation  under  a 
hiring  for  a  year.*'  No  case  was  cited,  nor  are  we  aware  of  any,  in 
which  the  authority  of  Rex  v.  The  Inhabitants  of  Herstmoneeaux,  7  B. 
&  C.  551  (E.  C.  L.  R.  vol.  14),  has  been  questioned,  and  on  this  state 
of  the  authorities  we  feel  ourselves  bound  to  hold  that,  though  a  tenancy 
is  terminable  by  a  notice  to  quit  within  a  year,  yet  if  the  terms  of  the 
hiring  are  such  as  to  show  that  the  parties  contemplated  that  the  tenan- 
cy would,  unless  the  notice  was  given,  endure  for  a  year  or  more,  and 
it  does  endure  for  a  year,  it  will  be  sufficient  to  confer  a  settlement. 
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We  do  not  intend  to  decide  that  a  weekly  tenant  at  a  weekly  rent, 
who  by  payment  of  rent  becomes  a  tenant  from  week  to  week  so  long 
as  both  landlord  and  tenant  please,  gains  a  settlement  at  the  end  of 
fifty-two  weeks  as  having  held  under  a  letting  for  a  whole  year.  We 
think  that  the  decisions  only  apply  to  cases  where  it  appears  from  the 
terms  of  the  letting  that  the  parties  contemplated  originally  that  the 
holding  would  endure  for  a  year,  though  it  might  be  put  an  end  to  be- 
fore the  expiration  of  the  year. 

*d221  *  ^^^  present  case  indeed  the  parties  say  that  the  house  is 
J  to  be  let  '*  quarterly/'  and  if  the  agreement  stopped  there  the 
inference  would  be  that  they  did  not  contemplate  that  the  holding  would 
continue  for  a  year ;  but  they  proceed  to  say  that  it  shall  be  at  ^yearly 
rent,  payable  on  the /(?ur  U9ual  quarter  days.  This  seems  to  us  to  show, 
quite  as  strongly  as  anythingin  the  agreements  in  Rex  v.  The  Inhabit- 
ants of  Herstmonceaux,  7  JB.  &  C.  551  (E.  C.  L.  R.  vol.  14),  The 
Overseers  of  Willesden,  appts.,  The  Overseers  of  Paddington,  respts., 
3  B.  &  S.  598  (E.  C.  L.  K.  vol.  118),  and  Reg.  v.  The  Inhabitants  of 
St.  Giles  without  Cripplegate,  4  B.  &  S.  509  (E.  C.  L.  R.  vol.  116), 
that  it  was  contemplated  by  the  parties  that  the  holding  would  continue 
for  a  year  or  more,  though  it  might  be  put  an  end  to  before  the  expira- 
tion of  a  year.  And  the  word  "  quarterly"  will  we  think  have  suffi- 
cient effect  gi^en  to  it  by  using  it  to  show  an  intention  that  the  quarter's 
notice  might  terminate  at  the  end  of  any  quarter,  without  allowing  it 
to  nullify  these  expressions.  Had  the  word  ^^  quarterly"  been  omitted 
and  the  words  ^'  ending  on  any  quarter  day"  been  inserted  at  the  ei^d 
of  the  agreement,  the  effect  of  the  agreement  would  have  been  pre- 
cisely the  same  both  as  to  the  continuance  of  the  holding  and  the 
mode  in  which  it  was  to  be  determined.  The  case  would  have  been 
identical  with  Rex  v.  The  Inhabitants  of  Herstmonceaux ;  and  we  think 
that  we  ought  not  to  make  a  nice  distinction  between  the  effect  of 
agreements,  according  to  their  words,  when  the  intention  of  the  parties 
as  expressed  by  the  words  used  and  the  legal  effect  of  the  agreements 
are  identical. 

^QQQ-i  It  is  important  that  points  arising  on  settlement  law  *when 
■^  once  determined  should  not  be  again  disturbed  except  on  most 
cogent  grounds,  and  we  should  therefore  not  feel  justified  in  over- 
ruling the  three  cases  already  decided  on  this  subject,  although  we 
ii\ay  doubt  the  correctness  of  the  original  decision. 

The  order  should  therefore  be  affirmed.  Order  affirmed. 


The  QUEEN  v.  HAMPTON,  BROUGH,  WRIGHT  and  HIPKINS. 

Nov.  28. 

Quo  warranto. — Guardian  of  poor, — QuaUJicaiiJon  for* — Election. — Right  of  voting 
for,— Small  tenements,— 4  S-  5  W.  4,  c.  76,  ss,  38,  40.— 13  Vict  c,  iv.4.  1.— 13  i 
14  Vict,  c.  99. — Payment  of  rates  compounded  for, — Amount  payable  in  respect 
of  property. 

1.  Quo  irarranto  liet  Ibr  the  office  of  goardian  of  the  poor  elected  voder  itait  4  4  6  W.  4,  e. 
te>  i.  38. 

2.  By  ft  local  Act,  13  Viet  e.  \r.  a.  1,  the  owners  of  every  tenemeiit  within  certain  pariehev 
Mseceed  to  the  poor-rate,  Ac,  at  an  annual  eum  not  eiceeding  7L  rateahle  Taluc,  were  to  he 
cnted  to  and  pay  the  poor-ratCi  Ac,  ini tead  of  the  occupiers :  proTidcd  that  **  snoh  rating  and 
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pajment  shall  not  in  maj  manDer  affeel  or  pn^ndim  tbe  right  of  any  oecapier  to  the  enjoyment 
of  any  franehite  or  priyilege,  whether  municipal  or  parochial,  to  which  he  might  be  or  become 
entitled  within  the  laid  parish  or  township  in  case  saoh  owner  or  occupier,  or  either  of  them, 
sball  have  paid  the  foil  amoont  payable  in  respect  of  the  property  for  which  such  occupier  claims 
to  exercise  such  franchise  or  privilege."  Seot  10  fixes  one-half  as*tbe  sum  at  which  the  rate 
maj  be  compounded  for.  Held,  that  the  occupiers  of  small  tenements,  the  owners  of  which  had 
compounded  for  and  paid  rates  under  the  local  Act  or  The  Small  Tenements  Aot,  13  A  14  Vict, 
e.  99,  had  a  right  to  TOto  in  the  election  of  guardians  of  the  poor. 

3.  By  itat  4  A  5  W.  4,  e.  76,  s.  88,  tbe  Poor  Law  Board  are  to  fix  the  qualifioations  of  guar^ 
diant  of  the  poor,  such  qualifloation  to  eoniist  in  being  rated  to  the  poor-rate  of  some  parish 
or  pariabee  within  the  Union.  Held,  that  an  owner  of  small  tenements  who  had  compounded 
for  the  payment  of  rales  and  was  rated  accordingly  was  qualified  to  be  a  guardian  of  the  poor 
though  he  was  not  an  occupier. 

In  Trinity  Term,  Q(Ues  obtained  a  rule  calling  upon  Joseph  Hamp- 
ton, Thomas  Peace  Brough,  John  Whiley  Wright  and  David  Hipkins  to 
show  cause  why  an  information  or  informations  in  the  nature  of  a  quo 
warranto  should  not  be  exhibited  against  them  to  show  by  what  authority 
they  claimed  to  exercise  the  office  of  guardians  *of  the  poor  for  r^ooj. 
the  parish  of  West  Bromwich,  in  the  county  of  Stafford,  on  the  '-  '^ 
ground  that  in  the  election  of  guardians  for  that  parish  the  votes  were 
improperly  received  of  the  occupiers  of  small  tenements  in  respect  of 
which  the  owners  were  rated  and  paid  the  sums  for  which  the  rates  upon 
those  small  tenements  respectively  were  compounded  under  the  West 
Bromwich  Bates  Bill,  1850,  18  Vict,  c*  iv.  s«  1.  « 

The  affidavits  stated  that  in  April,  1865,  an  election  of  guardians  of 
the  poor  for  the  parish  of  West  bromwich  was  held  at  West  Bromwich, 
and  at  that  election  John  Spittle,  George  Wilks,  Brownlow  W.  Blades, 
Reuben  Farley,  John  Field,  Thomas  Sridge,  Joseph  Hampton,  John 
Whiley  Wright,  Thomas  Peace  Brough,  David  Hipkins,  John  Robert?, 
John  Lees,  John  Arthur  Kenwick,  Henry  Williams  and  Thomas  Lloyd, 
with  others,  were  candidates.  At  the  election  the  occupiers  of  small  tene- 
ments whose  rates  had  been  compounded  for  and  the  sum  compounded 
for  in  respect  thereof  paid  by  the  owners  in  accordance  with  the  pro- 
visions of  Stat.  IS  Vict.  c.  iv.,  received  voting  papers  and  voted,  and 
their  votes  were  received  and  taken  into  account  as  well  as  the  votes 
of  the  ratepayers  and  owners  of  property  within  the  parish  ;  and  John 
Spittle,  George  Wilks,  Brownlow  W.  Blades,  Reuben  Farley,  Joseph 
Hampton,  John  Field,  Thomas  Bridge,  Thomas  Peace  Brough,  John 
Whiley  Wright  and  David  Hipkins  were  declared  and  certified  to  be 
duly  elected  guardians  for  the  parish,  and  acted  as  such. 

If  the  votes  of  the  occupiers  of  small  tenements  whose  rates  were 
compounded  for  and  paid  by  the  owners  were  invalid  and  had  been  re- 
jected, Brownlow  W.  Blades,  ^Reuben  Farley,  Thomas  Bridge,  r^o^ 
John  Field,  John  Roberts,  John  Spittle,  John  Lees,  George  Wilks,  ■- 
John  Arthur  Kenwick  and  Henry  Williams  would  have  had  the  majority 
of  votes  and  would  have  been  declared  and  certified  duly  elected  guardians 
for  the  parish.  The  occupiers  of  small  tenements  had  no  qualification 
in  respect  of  which  they  were  entitled  to  vote  in  the  election  of  guard- 
ians other  than  as  appeared  from  the  rate-book ;  and  their  names  and 
the  names  of  all  other  tenants  of  compound  houses  in  West  Bromwich 
did  not  appear  as  ratepayers  on  the  books  but  only  as  occupiers.  The 
last  column  in  the  rate-book  for  the  Union  was  headed  **  Amount  of 
rate  assessed  upon  and  payable  by  the  owner  instead  of  the  occupier  by 
virtue  of  the  statute  in  that  behalf." 
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The  West  Bromwich  Rates  Bill,  1850,  IS  Vict.  c.  iv.  (passed  on  the 
17th  Mav  in  that  year),  s.  1,  after  reciting  that  '^  the  parish  of  West 
Bromwich,  in  the  county  of  Stafford,  and  the  township  of  Oldbury,  in 
the  parish  of  Hales  Owen  in  the  coun^  of  Worcester,  are  both  within 
the  West  Bromwich  Poor  Law  Union,  and  are  large  and  populous,  and 
contain  respectively  a  great  number  of  small  tenements,  and  the  poor 
belonging  thereto  are  numerous,  and  supported  at  a  great  expense ;  and 
in  consequence  of  the  inability  of  the  occupiers  of  such  tenements  to 

'  pay  the  poor-rates,  highway-rates,  the  county,  shire  hall,  police,  and 
other  county  rates  thereupon  imposed,  the  same  are  in  a  great  measure 
rendered  unproductive ;  and  it  is  expedient,  therefore,  that  better  pro- 
vision should  be  made  in  the  rating  of  such  spaall  tenements  to  such 
several  rates,  and  for  the  levying  and  collecting  of  such  rates  :*'  enacts 
*9261  '^  '^^^^  ^^®  ^owners  of  every  tenement  within  the  said  parish  of 
^  West  Bromwich,  &c.  and  the  said  township  of  Oldbury,  &c.,  and 

-  *  which  may  be  assessed  to  the  poor-rate,  highway*rate,  county,  shire 
hall,  and  other  county  rates  within  the  said  parish  or  township,  at  any 
annual  sum  not  exceeding  11,  rateable  value,  which  said  annual  sum  of 
11.  shall  be  ascertained  according  to  the  provisions  of  stat.  6  &  7  W. 
4:  c.  96,  *'  shall  and  may  from  time  to  time  and  at  all  times  hereafter 
be  rated  and  assessed  to  and  shall  pay  such  poor-rate,  highway-rate, 
county,  shire  hall,  police,  and  other  county  rates,  for  or  in  respeet  of 
such  tenements,  instead  of  the  actual  occupiers  thereof;  &c. :  Provided 
always,  that  notwithstanding  the  rating  of  or  payment  by  any  such 
owner  under  this  Act,  such  rating  and  payment  shall  not  in  any  manner 
affect  or  prejudice  the  right  of  any  occupier  to  the  enjoyment  of  any 
franchise  or  privilege,  whether  municipal  or  parochial,  to  which  he  might 
be  or  become  entitled  within  the  said  parish  or  township  in  case  sueh 
owner  or  occupier,  or  either  of  them,  shall  have  paid  the  full  amount 
payable  in  respect  of  the  property  for  which  such  occupier  claiais  to  ex* 
ercise  such  franchise  or  privilege." 

Sect  9  enacts  ^^  That  in  all  cases  where  the  owner  is  absent  or  oannot 
be  found,  or  refuses  or  neglects  to  pay  any  rate  or  composition  to  which 
he  is  by  this  Act  liable,  such  rate  or  composition  may  be  paid  by  the 
occupier  of  the  premises  in  respect  of  which  such  rate  or  composition 
shall  be  due,  whether  such  rate  or  composition  have  been  demanded  from 
such  owner  or  not,  and  that  the  goods  and  chattels  of  every  such  occu- 
pier shall  be  liable  at  all  times  to  be  distrained  and  sold  for  payment  of 
*9271  ^^  ™vch  of  the  same  rate  or  composition  for  *the  same,  and  all 
■I  arrears  thereof,  as  shall  become  due  in  respect  of  the  same  pre- 
mises during  the  time  of  his  occupation  only,  after  such  rate  shall  have 
been  demanded  from  such  occupier,  but  no  such  occupier  shall  at  any 
time  be  reauired  to  pay  any  greater  sum  for  or  towards  the  discharging 
of  any  such  rate,  composition  or  arrears  than  the  amount  of  the  rent 
actually  due  by  such  occupier  to  the  owner  of  the  premises  so  occupied 
by  him  at  the  time  when  the  said  rate  shall  be  made  and  demanded  :" 
Provided  that  the  occupier  may  deduct  the  amount  of  the  rate  or  money 
paid  or  levied  from  the  rent  then  or  at  any  time  thereafter  to  become 
due  from  him  to  the  owner. 

Sect.  10  enacts  "  That  in  all  cases  where  any  owner  shall  have  been 
or  shall  be  liable  to  be  rated  in  pursuance  of  this  Act,  in  respect  of  any 
such  tenement  as  aforesaid,  it  shall  be  lawful  for  such  owner  to  give  no- 
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tioe  to  the  oAcer  •uthoriied  to  make  or  eolleot  any  such  rate  of  hb  in- 
tentions to  compound  for  the  same  by  payment  of  a  reduced  rate, 
whether  such  t^ement  be  occupied  or  not ;  and  that  in  every  such  case 
every  such  owner  shall  thenceforth,  until  he  shall  give  like  notice  for  de- 
termining such  composition,  be  liable  to  one*half  only  of  any  such  rate; 
and  all  such  compositions  shall  be  entered  in  the  rate-book  of  such  offi* 
eer,  and  such  owners  shall  be  thenceforth  rated  accordingly,  and  such 
compositions  may  be  discontinued  and  renewed  from  time  to  time,  with 
the  consent  of  the  said  officer,  as  such  owners  shall  think  fit." 

H.  Jame$  showed  cause. — First.  A  quo  warranto  will  not  lie  for  the 
office  of  guardians  of  the  poor,  who,  under  stat.  4  &  5  W.  4,  c.  76,  s.  88, 
are  elected  for  one  year  *only.  It  was  held  in  Rez  v.  Dawbeny,  r^tqoo 
2  Str.  1196,(a)  and  Rex  v.  Shepherd,  4  T.  R.  881,  that  it  would  not  ■- 
lie  to  try  the  validity  of  the  election  of  churchwardens ;  and  in  Rez  v, 
Ramsden,  3  A.  &  £.  456,  that  it  would  not  lie  for  the  office  of  governor  and 
director  elected  annually  by  rated  inhabitants  under  a  local  Act  which  gave 
the  governors  and  directors  larger  powers  than  guardians  of  the  poor  have. 
[He  also  cited  Rez  v.  Hanley,  8  A.  &  E.  468,  note  (b)  (E.  G.  L.  R.  vol. 
80).]  In  Re  The  Aston  Union,  6  A.  &  B.  784  (E.  G.  L.  R.  voL  88),(6) 
the  present  point  was  ezpressly  decided.  Those  cases  have  indeed  been 
shaken  by  Darley  v.  The  Queen,  12  Gl.  k  F.  620,  where  it  was  held  that 
quo  warranto  would  lie  for  the  office  of  treasurer  of  the  county  of  the 
city  of  Dublin.  Tindal,  G.  J.,  there,  in  delivering  the  opinion  of  all  the 
Judges,  said,  p.  589,  ^*  The  cases  of  overseers,  in  which  the  Gourt  has  re- 
fused the  liberty  to  proceed  in  this  way,  may  be  possibly  explained,  on 
the  ground  that  it  did  not  think  fit  to  interfere  with  respect  to  officers 
whose  functions  were  merely  temporary ;  so  also  as  to  churchwardens : 
Rex  V.  Dawbeny.'*  On  the  cases  of  Rex  v.  Ramsden,  and  Re  The  Aston 
Union  he  observed,  p.  541,  ^*  Whether,  in  the  former  case  or  the  latter, 
the  Court  decidied  on  the  ground  that  the  office  was  not  public  in  such  a 
sense  as  to  make  it  the  subject  of  that  proceeding,  or  that,  being  created 
by  Act  of  Parliament,  and  not  by  charter,  the  remedy  by  information 
was  improper,  we  are  not  told  in  the  short  report  of  the  *judg-  r^ooQ 
ment  in  that  case."  And  Lord  Brougham  said,  pp.  544-5,  ^^I  ^ 
have  one  very  material  consideration,  which  inclines  my  mind,  indepen- 
dentlv  of  the  balance  of  authority,  being,  as  I  think  with  the  learned 
Chief  Justice  it  is,  in  favour  of  the  Judgment  of  the  Gourt  below — in 
favour  of  the  defendant  in  error.  1  mean,  that  if  there  is  not  this 
remedy,  there  really  is  no  other."  In  the  present  case  there  is  a  rem- 
edy by  application  to  the  Poor  Law  Board  under  stat.  5  &  6  Vict.  c.  57, 
8.  8,  which  enacts  that  in  case  any  question  shall  arise  as  to  the  right 
of  any  person  to  act  as  an  elective  guardian  it  shall  be  lawful  for  them, 
if  they  see  fit,  to  inquire  into  the  circumstances,  and  to  issue  such  order 
as  they  may  deem  requisite  for  determining  the  question.  By  sect.  2  of 
stat.  4  &  5  W.  4,  c.  76,  they  have  power  ^'  to  require  the  attendance  of 
all  such  persons  as  they  may  think  fit  to  call  before  them  upon  any  ques- 
tion or  matter  connected  with  or  relating  to  the  administration  of  the 
laws  for  the  relief  of  the  poor,  .  .  .  and  also  to  administer  oaths,  and  ex- 

(a)  B.  c.  nom.  Rex  o.  Daabney,  1  Bott  P.  L.  347,  pi.  358,  6th  ed. 

(6)  In  Rex  r.  Beedle,  3  A.  4  E.  407,  470  (E.  C.  L.  R.  toI.  30),  Lord  Denmmn  mentioned  t  OMe 
ex  relatione  Dealtry,  Miieter  of  the  Crown  Ofllee,  in  wbieh  »  qno  wmmnto  wm  granted  ttgninst 
•  rwtj  elftiming  to  net  na  guntdian  of  the  poor  in  Bxeter^  under  atnt.  23  Q.  ^  e.  70u 
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amine  all  such  persons  upon  oatk  :'*  and  by  sect.  12  they  may  delegate 
that  power  to  assistant  Commissioners.  {^OateSj  in  support  of  the  mle. 
— The  Poor  Law  Board  have  been  called  npon  to  inqaire  into  the  Talid- 
ity  of  the  election  of  these  guardians;  but  they  declined  to  interfere  on 
the  ground  that  they  believed  the  prosecutors  had  a  remedy  by  applica- 
tion to  this  Court.]  Since  Darley  v.  The  Queen,  12  CL  k  F.  5S0,  it 
has  been  held  that  quo  warranto  will  lie  for  the  office  of  clerk  to  the 
guardians  of  a  Union  elected  by  them  under  an  order  of  the  Poor  Law 
Board :  Reg.  v.  The  Guardians  of  St.  Martin's  in  the  Fields,  17  Q.  B. 
149  (£.  C.  L.  B.  vol.  79) :  that  appointment,  however,  is  equivalent  to 
MQcyy  ^^  appointment  during  good  behaviour.  *[Cockburn,  C  J. — 
^  The  clerk  is  servant  of  the  Board  of  Guardians.]  But  it  has 
been  held  that  quo  warranto  does  not  lie  for  the  office  of  clerk  to  bo- 
rough justices :  Beg.  v.  Fox,  8  £.  &  B.  989  (E.  C.  L.  R.  vol.  92) :  nor 
for  the  office  of  churchwardens :  Be  Barlow,  80  L.  J.  Q.  B.  271,  before 
Hill,  J. 

Q-ateMf  in  support  of  the  rule. — The  old  cases  are  no  longer  authority. 
The  principle  laid  down  by  Tindal,  C«  J.,  in  delivering  the  opinion  of 
the  Judges  in  Darley  v.  Queen,  12  CI.  k  F.  520,  641-2,  is,  that  *^  this 
proceeding  by  information  in  the  nature  of  quo  warranto  will  lie  for 
usurping  any  office,  whether  created  by  charter  alone,  or  by  the  Grown^ 
with  the  consent  of  Parliament,  provided  the  office  be  of  a  public  nature, 
and  a  substantive  office,  not  merely  the  function  or  employment  of  a 
deputy  or  servant  held  at  the  will  and  pleasure  of  others."  In  Reg.  v. 
The  Guardians  of  St.  Martin's  in  the  Fields,  17  Q.  B.  149,  163  (£.  C. 
L.  R.  vol.  79),  Erie,  J.,  said,  **  Three  tests  of  the  applicability  of  a  quo 
warranto  are  given  by  Darley  v.  The  Queen :  the  source  of  the  office, 
the  tenure,  and  the  duties."  The  office  of  guardian  of  the  poor  ema* 
nates  from  the  Crown,  for  its  assent  was  given  to  the  statute  under  which 
they  are  elected.  The  tenure  is  sufficient,  for  the  mayor  and  burgesses 
of  a  municipal  corporation  hold  office  only  for  a  year ;  and  though  guar* 
dians  20  out  of  office  at  the  end  of  a  vear,  or  as  soon  as  others  are  ap> 
pointea  in  their  stead,  they  are  re-eligible,  and  during  their  term  of 
office  are  practically  irremovable.  Also,  the  duties  are  of  a  public  na- 
ture.  [Lush,  J. — It  has  been  held  that  the  office  of  clerk  to  a  Board  of 
Guardians  is  public]  In  Beg.  v.  Acason,  2  B.  &  S.  795  (E.  C.  L.  R. 
*9311  ^^'*  ^^^)>  ^^^  validity  of  the  appointment  of  '^'superintendent 
^  registrar  appointed  under  stat.  7  W.  4  &  1  Yict.  c.  22,  was 
questioned.  [JET.  Jamet, — But  the  point  whether  quo  warranto  would 
lie  was  not  raised  in  that  case.]  Churchwardens  are  not  elected  under 
any  statute,  and  therefore  their  office  does  not  emanate  directly  or  indi* 
rectly  from  the  Crown. 

CocKBURN,  C.  J. — This  preliminary  objection  fails.  The  authorities 
and  effect  of  the  earlier  cases  which  have  been  cited  have  been  very 
much  qualified  since  the  decision  in  Darley  v.  The  Queen,  12  CL  k  F. 
520.  Indeed  that  case  must  now  be  taken  as  the  starting  point  in  con- 
sidering whether  any  office  is  within  the  scope  of  an  information  m  the 
nature  of  a  quo  warranto.  Accepting  the  rule  there  laid  down,  I  am 
of  opinion  that  this  information  ought  to  issue  if  the  other  circumstances 
are  such  as  justify  it. 

First  The  office  of  guardian  of  the  poor  is  created  by  statute,  and, 
seeing  that  the  Crown  is  an  assenting  party  to  every  Act  of  ^    *' 
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it  BO  far  emanates  from  the  Grown.  Secondly.  It  is  an  office  of  a  public 
natare,  inasmuch  as  the  management  of  the  poor  is  a  matter  of  public 
interest  so  far  as  the  large  districts  created  for  the  purposes  of  the  poor 
law  are  concerned.  The  third  question  is  whether  it  is  an  office  of  a 
permanent  character.  That  term  is  applied  to  an  office  in  contradis- 
tinction to  one  from  which  a  person  is  removable  at  pleasure.  And  in 
the  cases  on  this  point  the  criterion  has  always  been  whether  the  person 
was  removable  at  pleasure  whatever  the  period  of  the  office  might  be. 
Was  then  this  an  office  of  such  a  nature  that  the  guardian,  during  the 
continuance  of  the  office,  though  appointed  only  for  a  year,  is  not  re- 
movable at  the  pleasure  *of  any  one  ?  The  board  of  guardians  r«qoo 
is  a  permanent  body,  and  though  part  goes  out  of  office  every  ■- 
year  and  is  renewed  de  anno  in  annum,  yet  unless  in  the  case  of  gross 
misbehaviour  there  is  no  power  to  remove  them. 

The  only  reason  which  can  be  urged  why  the  writ  should  not  issue  is 
that  the  {>rosecutors  might  have  pursued  the  remedy  given  by  stat.  5  Jt 
6  Vict.  c.  57,  by  bringing  the  validity  of  the  election  under  the  con- 
sideration of  the  Poor  Law  Board,  who  have  power  under  sect.  8  to 
inquire  into  and  determine  the  question.  But  in  the  first  place  the 
exercise  of  this  jurisdiction  by  the  Poor  Law  Board  is  discretionary. 
And  even  if  their  jurisdiction,  when  invoked,  were  compulsory,  it  would 
not  take  away  the  jurisdiction  of  this  Court.  Moreover  as  this  is  a 
matter  which  depends  on  evidence  and  which  ought  to  be  tried  according  to 
the  rules  prevailing  in  our  ordinary  Courts  of  justice,  and  the  inquiry 
will  be  more  properly  conducted  in  those  Courts^  therefore  it  is  the  duty 
of  this  Court  in  this  case  to  exercise  its  discretion  by  granting  an  infer* 
nation  in  the  nature  of  a  quo  warranto. 

Mbllor,  J.— The  office  of  guardian  of  the  poor  falls  in  all  respects 
within  the  definition  in  Darley  v.  The  Queen,  12  CI.  k  F.  520,  and 
therefore  the  writ  should  go  if  there  is  no  other  answer.     We  might 

Esrhaps  exercise  our  discretion  in  refusing  the  writ  if  the  Poor  Law 
card  were  exercising  their  authority  in  the  matter ;  but  we  are  told 
that  they  have  declined  to  interfere. 

Shbb,  J. — We  must  now  proceed  on  the  rule  laid  down  in  Darley  v. 
The  Queen,  12  CI.  k  F.  520.  In  Reg.  v.  Fox,  8  £.  &  B.  989  (E.  G. 
L.  B.  vol.  92),  *a  distinction  was  taken  that  the  clerk  to  justices  r*Qoo 
was  removable  at  pleasure  and  not  during  good  behaviour.  '- 

As  to  the  point  on  stat.  5  &  6  Vict.  c.  57 ;  the  8th  section  does  not 
interfere  with  the  jurisdiction  of  this  Court  to  grant  a  quo  warranto,  for 
our  authority  is  expressly  reserved  by  the  clause  that  no  order  made 
under  the  section  shall  be  liable  to  be  removed  by  certiorari  unless  the 
application  be  made  during  the  term  next  after  the  issuing  of  the  order. 
If  it  had  been  intended  to  interfere  with  the  well-known  and  long-used 
remedy  by  quo  warranto,  it  would  have  been  expressly  so  declared. 

Lush,  J. — If  it  was  an  objection  to  the  writ  of  quo  warranto  issuing 
that  guardians  were  elected  for  one  year  only,  the  same  objection  would 
apply  to  the  case  of  the  mayor  and  aldermen  and  common  councillors 
in  a  municipal  corporation,  when  annually  elected,  and  also  when  elected 
to  fill  up  vacancies  occasioned  by  death.  In  the  latter  case  they  have 
not  an  office  for  a  year. 

JST.  Jamet. — Secondly.  The  occupiers  of  the  houses  the  rates  of 
which  had  been  compounded  for  and  paid  by  the  owners  were  entitled 
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to  vote.  Stat.  4  &  5  W.  4,  o.  76,  after  providing  by  sect.  88  for  the 
constitution  of  the  Board  of  Guardians,  enacts  in  sect.  40  that  the 
owner  as  well  as  the  ratepayer  shall  be  entitled  to  vote  in  the  electioa 
of  guardians,  and  that  each  owner  and  each  ratepayer  is  to  have  one  or 
more  votes  according  to  the  annual  value  of  the  property  of  which  he 
is  owner  or  occupier.  The  proviso  in  stat.  18  Vict.  c.  iv.  s.  1,  which 
was  passed  on  the  17th  May,  1850,  in  general  terms  reserves  **  the  right 
of  any  occupier  to  the  enjovment  of  any  franchise  or  privilege,  whether 
*<^M1  *^^^^^^V^^  ^^  parochial ;"  the  right  of  voting  in  the  election  of 
-I  guardians  is  a  parochial  as  distinguished  from  a  municipal  fran- 
chise or  privilege ;  and  the  condition  is  ^^  in  case  such  owner  and  occu- 
pier, or  either  of  them,  shall  have  paid"  not  the  full  amount  at  which 
the  property  would  have  been  rated,  but  ^^  the  full  amount  payable  in 
respect  of  the  property  for  which  such  occupier  claims  to  exercise  buA 
franchise  or  privilege;*'  here  that  full  amount  is  the  compounded  rate ; 
if  he  were  to  tender  a  greater  sum  the  collector  would  not  be  authorised 
to  receive  it.  There  is  an  equivalent  provision  in  The  Small  Tene- 
ments Act,  18  &  14  Vict.  c.  99,  which  was  passed  on  the  14th  August, 
1850 ;  sect.  7  enacts,  *^  That  where  the  owner  of  any  such  tenement 
shall  be  rated  to  the  relief  of  the  poor  by  virtue  of  this  Act  instead  of 
the  occupier  thereof,  and  such  owner  shall  have  paid  all  money  due  on 
account  of  any  rate  or  rates  in  respect  of  such  tenement,  such  occupier 
shall  be  entitled  to  all  municipal  privileges  and  franchises  to  which  hj 
virtue  of  stat.  5  &  6  W.  4,  c.  76,  ^'  he  would  have  been  entitled  if  he 
himself  had  been  rated,  and  had  paid  such  rate  or  rates." 

O-ateSf  in  support  of  the  rule. — Compound  householders  are  not  rate- 
payers and  are  therefore  not  entitled  to  vote.  [Cockburn,  G.  J. — The 
tenant  pays  the  rate  in  the  additional  rent  paid  to  his  landlord :  the 
parish  get  the  advantage  of  greater  security  ror  payment  of  the  rate : 
these  householders  have  the  right  unless  you  show  express  words  de- 
priving them  of  it.]  Stat.  4  &  5  W.  4,  c.  76,  s.  88,  does  not  confer  the 
right  on  them :  it  declares  that  the  guardians  shall  be  elected  by  the 
ratepayers  and  by  certain  owners  of  property.  These  householders  are 
^Aoff-i  *not  rated :  the  owners  only  appear  in  the  rate-book  as  rated  for 
J  payment  of  it.  [Cockburn,  O.  J.— By  sect.  9  of  stat.  18  Vict, 
c.  iv.  if  the  owner  refuses  or  neglects  to  pay  any  rate  or  composition  it 
may  be  paid  by  the  occupier,  and  his  goods  are  liable  to  be  distrained 
and  sold  for  so  much  as  becomes  due  during  the  time  of  his  occupation : 
though  he  is  not  rated  he  is  a  ratepayer.]  The  question  is,  whether  the 
effect  of  the  provifio  in  sect.  1  is  to  confer  the  franchise.  The  preamble 
of  the  statute  shows  that  these  householders  would  not  have  been  rate- 
payers, for  it  recites  that  ^'  in  consequence  of  the  inability  of  the  occu- 
piers of  such  tenements  to  pay  the  poor-rates,  highway-rates,  the  county, 
shire  hall,  police,  and  other  county  rates  thereupon  imposed,  the  same 
are  in  a  great  measure  rendered  unproductive."  Further,  the  condition 
in  the  proviso  of  sect.  1  is  that  the  owner  or  occupier  ^^  shall  have  paid 
the  full  amount  payable  in  respect  of  the  property  for  which  such  occu- 
pier claims  to  exercise  such  franchise  or  privilege."  Sect.  10  states 
the  sum  at  which  the  rate  may  be  compounded  for,  vii.^  one-half;  and 
the  proviso  in  sect.  1,  by  naming  the  full  amount,  means  the  whole  rate 
which  other  ordinary  ratepayers  would  pay  not  reduced  by  composition. 
[Lush,  J. — What  other  sup  is  payable  ?]     The  payment  of  one-half 
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the  rate  by  the  owner  does  not  exempt  the  occnpier  from  payment  of 
the  other  half  if  he  wishes  to  have  the  right  of  votins.  [GooKBURK, 
C.  J. — It  would  be  in  the  highest  degree  inconvenient  that  the  overseer 
should  be  at  liberty  to  take  more  than  half:  the  occupier  may  have 
paid  the  rate  in  the  absence  of  the  owner.  Lush,  J.-^lf  the  occupier 
had  not  the  liberty  of  paying  the  rate  the  landlord  might,  by  omitting 
to  pay,  disfranchise  him.  ^CocfeBURN,  C.  J. — The  parish  have  got  r^cqo^ 
the  advantage  of  a  solvent  and  safe  paymaster ;  it  is  a  good  bar-  ^ 
gain  for  them,  and  they  must  stand  by  it,  and  it  is  not  a  bad  bargain 
for  the  landlord;  for  he  probably  gets  the  rate  in  the  shape  of  rent  from 
bis  tenant :  then  it  was  necessary  to  protect  the  occupier  by  providing 
that  if  the  landlord  did  not  pay  the  occupier  might  pay,  but  that  is  only 
the  compounded  sum ;  the  parish  can  exact  no  more  than  the  sum  at 
which  the  rate  has  been  compounded  for,  therefore  that  is  the  amount 
payable.  Mellor,  J. — The  premises  are  not  rated  at  more,  and  if  that 
is  paid  all  that  is  **  payable  in  respect  of  the  property"  is  paid.]  All 
that  can  be  enforced  has  been  paid,  but  in  order  to  obtain  the  franchise 
of  voting  the  occupier  must  pay  more.  The  language  of  The  Small 
Tenements  Act,  13  k  14  Vict.  c.  99,  s.  7,  is  different :  it  reserves  to 
the  occupier  his  municipal  privileges  and  franchises,  if  the  owner  has 
paid  *'  all  money  due  on  account  of  any  rate  or  rates  in  respect  of  such 
tenement,"  and  provides  that  if  the  owner  shall  not  have  paid  such  rate 
or  rates,  the  occupier  may  tender  ^'  the  amount  of  any  rate  or  rates 
then  due  from  sucn  owner  in  respect  of  such  tenement."  [He  referred 
to  Richardson  v.  Gladwin,  E.  B.  &  £.  188  (E.  C.  L.  R.  vol.  96).] 

CocKBURN,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  true  that  in  the  election  of  guardians  of  the  poor  the  persons  en- 
titled to  vote  are  the  ratepayers,  and  but  for  the  local  Act  it  might  be 
difiScult  to  say  that  the  occupiers  of  small  tenements  in  respect  of  which 
the  owners  compound  and  pay  a  smaller  rate,  are  ratepayers ;  for  though 
they  indirectly  pay  rates  through  the  medium  of  increased  rent,  they 
*do  not  pay  them  qufi  rates  in  the  sense  in  which  stat.  4  &  5  W.  ri^QQ>7 
4,  c.  76,  8.  88,  uses  the  term.  But  in  this  parish  stat.  13  Vict.  ^ 
c.  iv.,  s.  1,  provides  for  the  compounding  of  rates  by  the  owners  of  small 
tenements,  and  for  the  assessment  of  compounding  owners  at  reduced 
rates,  and  there  is  an  express  proviso  reserving  to  the  occupiers  their 
municipal  and  parochial  privileges.  The  right  of  voting  in  the  election  of 
persons  who  are  to  manage  the  affairs  of  the  parish  relating  to  the  main- 
tenance of  the  poor  is  a  parochial  privilege ;  and,  inasmuch  as  by  The 
Poor  Law  Amendment  Act,  4  &  5  w .  4,  c.  76,  s.  88,  the  right  of  voting 
for  guardians  is  limited  to  the  ratepayers,  and  the  local  Act,  18  Vict.  c. 
iv.,  s.  1,  substituting  the  owners  of  small  tenements  for  the  occupiers  in 
respect  of  the  assessment  and  payment  of  rates,  expressly  reserves  to 
the  occupiers  the  enjoyment  of  every  franchise  or  privilege,  whether 
municipal  or  parochial,  therefore  the  right  of  voting  lor  guardians,  the 
latter  enactment  must  have  been  intended  to  have  referenc  to  the  pro- 
vision of  The  Poor  Law  Amendment  Act,  and  to  reserve  the  right  of 
voting  to  the  occupiers  of  small  tenements  qu&  ratepayers.  The  lan- 
guage might  have  been  more  happily  chosen,  but  the  effect  is  to  reserve 
to  the  occupier  the  right  which  he  had  under  The  Poor  Law  Amend- 
ment Act,  though  the  landlord  is  substituted  for  the  occupier  on  the 
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rate-book ;  therefore  the  objectioa  which  was  founded  on  the  occupiers 
having  voted  fails. 

Mellor^  J. — Under  stat.  4  &  5  W.  4,  c.  76,  the  election  of  guardians 
is  by  the  ratepayers — occupiers  and  owners.  The  Local  Act  substitutes 
the  rating  and  payment  of  the  rates  by  the  landlord  of  a  class  of  small 
*d^81  ^^^^°^^°^^  *^^^  ^^^  rating  and  payment  by  the  tenant.  The  effect 
-I  of  the  local  Act  is  to  ma£e  the  occupiers  of  small  tenements  rate- 
payers, though  not  rated,  and  though  the  rate  is  paid  by  the  landlord. 
Therefore  the  right  of  voting  for  guardians,  which  is  a  parochial  privi- 
lege, is  reserved  to  the  occupier  though  he  is  not  rated,  and  though  be 
does  not  pay  rates  except  through  his  landlord. 

Shbb,  J. — The  effect  of  sect.  1  of  the  local  Act  is  the  same  as  that 
of  sect.  7  of  Stat.  18  &  14  Vict.  c.  99,  the  only  difference  being  that  in 
the  local  Act  72.,  in  the  general  Act,  sect.  4,  6^,  is  the  limit  of  the 
yearly  rateable  value  of  tenements  which  may  be  compounded  for,  and 
that  by  the  general  Act  municipal  privileges  and  franchises  only  are 
reserved.  It  would  be  lawful  for  the  occupier  to  tender  the  amount  of 
rates  due,  which  would  be  the  amount  of  the  compounded  rates. 

Lush,  J. — The  plain  meaning  of  the  local  Act,  13  Vict.  c«  iv.,  s.  1, 
is  that  the  occupier,  who  but  for  that  Act  would  have  been  the  person 
rated,  shall  have  the  privileges  of  a  ratepayer,  and  permission  is  given 
to  him  to  pay  the  rate  in  order  that  he  may  not  be  disfranchised. 

Rule  discharged,  with  costs. 


*939]  ♦The  QUEEN  v.  HAMPTON,  WILKES  and  BROUGH. 

For  head-note,  loe  auto,  p.  MS. 

In  Trinity  Term  Gate9  obtained  a  like  rule  against  Joseph  Hampton, 
George  Wilks  and  Thomas  Peace  Brough,  on  the  ground  that  they  were 
not  rated  to  the  poor-rate  of  any  parish  within  the  West  Bromwich 
Poor  Law  Union  upon  an  annual  rental  of  25L 

The  qualification  without  which  no  person  was  eligible  as  a  guardian 
within  the  West  Bromwich  Union  consisted  of  being  rated  to  the  poor- 
rate  of  some  parish  within  the  Union  upon  the  annual  rental  of  at  least 
2&L ;  and  Joseph  Hampton,  George  Wilks  and  Thomas  Peace  Brough 
were  not  rated  to  the  poor-rate  in  any  parish  within  that  Union  in  re- 
spect of  their  occupation  of  premises  within  the  Union  at  the  annual 
value  of  25Z.,  but  claimed  to  be  eligible  as  guardians  by  reason  of  their 
being  rated  to  the  poor-rate  in  West  Bromwich  as  holders  of  certain 
small  tenements  in  the  parish  in  respect  of  which  the  rates  were  com- 
pounded for  and  the  sums  compounded  for  paid  by  them  as  owners,  and 
which  in  the  aggregate  amounted  to  252.  They  had  no  qualification  to 
act  as  guardians  for  West  Bromwich  other  than  the  payment  of  those 
compounded  rates. 

M.  James  showed  cause. — By  stat.  4  &  5  W.  4,  c.  76,  s.  38,  the  Poor 

Law  Board  shall  fix  a  qualification  without  which  no  person  shall  be 

*0401  ^^ig'^'^  ^  guardian,  ''such  ^qualification  to  consist  in  being 

-I  rated  to  the  poor-rate  of  some  parish  or  parishes  in  such  Union, 

but  not  so  as  to  require  a  qualification  exceeding  the  annual  rental  of 
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40V*  The  defendants  were  owners  of  tenements  which  in  the  aggre- 
gate exceeded  the  rental  of  25/.,  and  inasmuch  as  the  local  Act  had  sub- 
stituted owners  for  occupiers  thej  had  the  quaiificalion  required  by  stat. 
4  &  5  W.  4,  c.  76.    [He  was  then  stopped.] 

Oate$y  in  support  of  the  rule. — It  is  contrary  to  the  policy  of  the 
Poor  Law  Acts  that  the  owners  of  property  who  are  not  occupiers  and 
therefore  may  not  be  residing  in  the  parish  should  be  guardians.  The 
owners  of  small  tenements  are  not  rated  in  respect  of  their  occupation : 
and  they  only  pay  rates  on  a  rental  of  121.  10«.,  whereas  the  amount 
of  rental  fixed  by  the  local  Act  in  this  parish  is  251.  The  Court  hay- 
ing decided  that  the  occupiers  of  small  tenements  are  entitled  to  vote 
as  ratepayers,  the  same  entry  on  the  rate-book  which  gives  that  qualifi- 
cation should  not  give  a  qualification  to  the  owner  to  he  elected  a  guar- 
dian. Stat.  4  ft  5  W.  4,  c.  76,  s.  88,  prescribed  the  qualification  of 
being  rated  in  order  to  secure  occupation.  [Mbllor,  J. — The  section 
fixes  the  qualification  with  reference  to  ^*  rental."  Lush,  J. — The 
owner  pays  rates  on  a  257.  qualification.  Mbllor,  J.— -Is  not  the  effect 
of  compounding  to  substitute  the  owner  for  the  occupier  for  all  pur- 
poses ?j  Only  so  far  as  levying  the  rate.  There  is  nothing  in  the  local 
Act  to  confer  on  compounding  owners  the  qualification  required  for 
being  guardians. 

JTT  James  resumed. — A  person  who  occupies  his  own  land  is  qualified 
to  be  guardian :  and  therefore  the  ^qualification  of  rental  does  r*q4i 
not  imply  that  the  relation  of  landlord  and  tenant  must  exist.       ^ 

CocKBURN,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  question  is,  whether  an  owner  of  property  who  compounds  with  the 
vestry  of  a  parish  for  the  payment  of  the  parochial  rates  under  a  local 
Act  or  under  The  Small  Tenements  Act,  13  &  14  Vict.  c.  99,  is  qjiali- 
fied  to  be  elected  a  guardian  of  the  poor.  Sect.  88  of  stat.  4  ft  5  W.  4, 
c.  76,  prescribes  as  a  qualification  for  election  that  the  person  shall  be 
rated  to  the  poor-rate  of  some  parish  in  the  Union ;  and  it  is  open  to 
Contention  that,  inasmuch  as  rating  presupposes  occupation  by  the  per- 
son rated,  the  Legislature  considered  occupation  as  essential  to  the  quali- 
fication. But  since  the  owners  of  small  tenements  have  been  allowed 
by  subsequent  statutes  to  compound  for  rates,  it  must  be  taken  that  the 
Legislature  have  sanctioned  the  rating  of  owners;  and  the  local  Act,  18 
Vict.  c.  iv.  s.  1,  enacts  that  the  owners  of  small  tenements  may  be  rated 
to  and  shall  pay  the  poor-rate  instead  of  the  occupiers,  and  so  they  are 
compellable  to  pay  the  rates  in  respect  to  them.  Therefore  the  owners 
thus  rated  come  within  the  definition  of  the  qualification  of  a  guardian  in 
sect.  88  of  stat.  4  ft  5  W.  4,  c.  76.  And  we  must  suppose  that  the  Legis- 
lature, when  it  substituted  the  payment  of  rates  by  the  owners  for  pay- 
ment of  rates  by  the  occupiers,  had  not  absetft  from  their  mind  that 
persons  rated  to  the  relief  of  the  poor  are  qualified  to  be  guardians.  We 
cannot  import  into  either  the  local  Act  or  stat.  18  ft  14  Vict.  c.  99,  an 
enactment  that  owners  of  small  tenements  thus  rated  should,  because 
they  are  not  occupiers,  be  ineligible  to  be  ^guardians  of  the  poor,  rit^gdo 
Therefore  the  objection  to  the  eligibility  of  the  defendants  is  not  '- 
tenable. 

Mbllor,  J. — For  all  practical  purposes  the  owners  of  property  of 
this  description  are  as  much  interested  in  the  parish  and  are  as  likely 
to  be  good  guardians  of  the  poor  as  persons  who  are  occupiers  alsa. 
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Howeyer  that  may  be,  I  am  satisfied  that,  being  rated  and  in  respect 
of  property  of  sufficient  value  according  to  the  order  of  the  Poor  Law 
Board,  they  are  quidified. 

Shee,  J. — Mr.  Oaten  nrged  some  reasons  which  made  me  hesitate. 
Under  stat.  4  &  5  W.  4,  c.  76,  s.  38,  it  was  necessary  that  a  guardian 
of  the  poor  should  be  occupier.  But  under  The  Small  Tenements  Act, 
13  &  14  Vict,  c  99,  and  this  local  Act,  18  Vict  c.  iv.  s.  1,  that  is  not 
necessary :  a  person  being  owner  may  be  rated.  Therefore  the  defend- 
ants satisfy  the  qualification  of  a  guardian  prescribed  by  sect  88  of  stat. 
4  4  6  W.  4,  c.  76. 

Lush,  J. — I  also  am  of  opinion  that  an  owner  of  small  tenements  who 
has  compounded  for  the  rates  payable  in  respect  of  them  fulfils  the 
qualification  prescribed  for  a  guardian  of  the  poor,  provided  he  is  rated 
to  the  required  amount.  I  was  struck  with  the  argument  of  Mr.  Gates 
that  this  would  let  into  the  office  of  guardian  an  owner  of  tenements  the 
annual  rental  of  which  was  252.,  though  he  would  not  contribute  a  full 
rate  on  that  rental  but  only  one<half  or  other  proportion. according  to 
the  composition  agreed  upon.  On  consideration  however  I  am  of  opinion 
that  the  actual  amount  of  rate  which  he  contributes  is  the  criterion^  and 
that  it  must  come  up  to  that  which  would  be  paid  by  the  occupier  upon 
a  25L  rental  supposing  the  rates  were  not  compounded  for. 

Rule  discharged,  without  costs. 


948] 


*WORTHINGTON  and  Another   v.  HULTON,(a)  Clerk  to 
the  Local  Board  of  Health  for  the  District  of  MOSS  SIDE. 

Nov.  20. 


Public  EeaUh  Act,  1848,  11  li^  12  Viet  e.  63,  $.  S^.-^Retrosp^tive  rate.—ExpemMes 

incurred  within  Hz  monUu, — Mandamus, 

In  1868  th«  plalntiffi  •ntared  into  fovr  eoBtrmeti  with  tb«  dafendaatiy  a  Loeal  Board  of  Health, 
for  tha  azoaation  of  work*  for  tha  Board,  for  wbieb  they  wer«  to  ha  paid  out  of  tba  monay  ai 
eoUeeted  from  tboie  on  wbom  the  ezpaimea  of  the  works  were  obargeable  under  Tba  Piiblie 
Health  Act,  1848.  The  notieee  given  by  the  Local  Board  to  the  owoert  were  informal,  and  aon- 
leqaently  could  not  ba  enforead  agalnit  loeb  as  reeiitad  them.  In  Fabmary,  1860,  it  waa  known 
to  tba  plaintiffa  that  tha  notieat  wera  defaetiva,  and  in  that  month  tbair  aoliettora  appliad  to  tha 
Loeal  Board.  Tba  Laoal  Board  ware  a  till  in  tba  axpactation  of  being  able  to  collect  the  money, 
notwithatanding  tha  badneaa  of  tba  notioea,  and  did  in  fact  obtain  8001.,  wbieb  waa  paid  oTor  to 
tha  plaintiifa,  the  laat  payment  being  in  November.  The  plaintiffa  commenced  an  action  agalnet 
the  defendanta  on  the  10th  December,  and  obtained  judgment  for  npwarda  of  30002.  Tba  Pnhlia 
Health  Aet,  1848, 11  k  IS  Vict  c  63,  a.  89,  anaata  that  rataa  may  ba  onda  •«  ratroapaotiTC^  in 
•order  to  raiae  money  for  tha  payment  of  abargea  and  axpenaea  wbieb  may  baTo  bean  incnrrtd 
at  any  time  within  aiz  man  tba  befora  the  making  of  tba  rate."  The  Conrt,  having  power  to 
draw  infereneea  of  fact,  oonaid^ed  that  there  was  no  improper  delay  or  lachea  on  the  part  of  tha 
plaintiffs  in  commencing  the  original  acUon,  and  held  that  notwithatanding  that  delay  tha  pl^a- 
tiffa  might,  in  an  action  commenced  within  aiz  montba  after  tha  Judgment,  claim  a  mandnaana 
to  the  Local  Board  to  make  and  levy  a  diatriot-rata  for  payment  of  tba  jndgmantpdabt. 

Declaration  (of  the  8th  July,  1862),  upon  a  judgment  recovered  by 
the  plaintiffs  on  the  8th  May,  A.  D.  1862,  in  this  Court,  against  Sudlow, 
as  clerk  to  the  Local  Board  of  Health  for  the  district  of  Moss  Side, 
being  a  non-corporate  district,  for  the  sum  of  3467Z.  11«.  8ci,  including 

(a)  The  defendant  Bndlow  having  died,  tha  name  of  Halton,  who  iuooaadad  him  aa  derki 
waa  nibatitatad,  and  a  anggaation  aoeordingly  entered  on  tha  record. 
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eo8t8.  Averment  of  non-pajraent :  and  that  the  plaintifi,  being  per- 
Bonally  interested  in  recovering  their  judsment-debt,  and  having  no 
other  means  of  recovering  it,  after  a  '^'reasonable  time  had  elapsed  r*Q44 
for  the  same  to  have  been  paid,  dnly  required  and  demanded  of  *• 
the  Local  Board,  and  of  the  defendant  as  their  clerk,  that  a  general 
district^rate  should  be  made  and  levied  by  the  Local  Board,  in  pursu- 
ance of  the  powers  by  law  vested  in  them  in  that  behalf  for  paying  and 
satisfying  to  the  plaintiflb  the  amount  of  their  judgment-debts :  and 
althou^.all  things  necessary  to  enable  such  a  rato  to  be  made  by  the 
Local  Board  had  happened,  and  a  proper  time  for  that  purpose  had 
elapsed  before  this  suit,  yet  the  Local  Board  did  not  nor  would  make 
or  levy  any  rate  whatever  for  that  purpose,  but  had  wholly  neglected  or 
refused  to  make  or  levy  such  rate,  or  to  take  any  other  means  whereby 
the  plaintiffs  might  be  paid  or  satisfied  their  judgment^bt :  and  that 
the  plaintiffs  were  sustaining  damage  by  the  non-performance  by  the 
Local  Board  of  their  dn^  to  the  full  amount  of  their  judgment-debt  and 
lawful  interest  thereupon;  wherefore  the  plaintiffis,  being  so  personally 
interested  in  the  making  and  levying  of  such  rate,  claimed  a  writ  of 
mandamus  commanding  the  Local  Board  to  make  and  levy  under  the 
powers  by  law  vested  in  them  in  that  behalf,  a  rate  or  rates  for  the  pur- 
pose of  paying  and  satisfying  to  the  plaintiffs  the  amount  of  their  judg- 
ment-debt and  interest. 

Demurrer,  and  joinder  therein. 

First  plea.  As  to  so  much  of  the  declaration  as  related  to  the  sum 
of  33102.  1&8,  8(2.,  parcel  of  the  debt  recovered ;  that  the  judgment  was 
a  judgment  recovered  on  a  special  case  stated  according  to  The  Common 
Law  Procedure  Act,  1852.  [The  special  case  was  set  out.  See  2  B.  ft 
S.  508;  also,  the  specifications  and  contracts  which  constituted  the 
appendix  to  the  special  case.]  Averment.  That  the  stetements  in  the 
special  *case  were  true,  and  that  no  addition  or  amendment  was  r^o^r 
ever  made  to  or  in  the  pleadings  in  the  special  case  referred  to,  ■- 
and  that  the  sum  of  8467i[.  lis.  Sd.,  in  the  declaration  mentioned,  is 
83107.  15«.  8(2.,  in  the  special  case  mentioned,  as  the  sum  to  be  recov- 
ered in  the  events  therein  mentioned  and  the  costs  of  the  plaintiff  in  and 
about  the  recovery  of  the  sum  of  88102.  15«.  8(2.,  and  that  no  such  gen* 
oral  district-rate  as  in  the  declaration  mentioned,  or  any  rate,  by  law 
can  be  made  for  the  raising  aind  satisfying  the  sum  of  84672.  lis.  8d., 
or  any  part  thereof;  and  that  if  such  rate  were  made  and  levied,  the 
same  would  have  to  be  made  and  levied  upon  and  in  respect  of  property 
the  owners  of  which  had  at  the  time  of  the  commencement  of  the  action 
in  which  the  special  case  was  stated,  already  paid  all  such  portions  of 
the  four  several  sums  of  28672.,  28762.  10«.,  12282.  and  11222.  as  were 
then  paid  as  in  the  special  case  alleged. 

Second  plea,  as  to  the  sum  of  33102. 15s.  8(2.,  the  defendant  repeated 
all  the  averments  contained  in  the  first  plea,  and  further  said  that  the 
charges  and  expenses  which  composed  the  sum  of  33102.  15s,  8(2.  were 
not  incurred  at  any  time  within  six  months  before  the  commencement 
of  the  action  in  which  the  special  case  was  stated  and  the  judgment 
recovered. 

The  plaintiffs  demurred  to,  and  took  issue  on  the  ph 

Joinder  in  demurrer. 
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The  demurrers  oame  on  for  argument  in  Easter  Term,  April  24th, 
1863,  when  the  case  was  adjoarned,  in  order  that  a  special  cade  might 
be  stated  for  the  opinion  of  the  Court  independently  of  the  pleadings. 

The  following  special  case  was  accordingly  stated. 
'^Q4B1  ^*  ^^  ^  ^^^^  December,  1860,  the  plaintiff  ^commenced  an 
•■  action  in  this  Court  against  the  defendant,  as  clerk  of  the  Local 
Board  of  Health  of  Moss  Side,  for  breaches  of  certain  implied  con- 
tracts, whereby  the  plaintiffs  were  prevented  from  recovering  the  sum 
of  SBIOL  16«.  8(2.,  the  balance  of  four  several  sums  mentioned  respect- 
ively in  four  several  contracts  as  the  price  of  certain  works  intended  to 
be  executed  by  the  Local  Board,  under  the  provisions  of  the  69tb  sec- 
tion of  The  Public  Health  Act,  1848,  11  &  12  Vict.  o.  68,  and  by  the 
contracts  agreed  to  be  done  by  the  plaintiffs. 

2.  The  first  of  the  contracts  was  dated  the  10th  February,  1858,  to 
be  performed  within  six  months,  for  the  sum  of  2867 Z. ;  the  second,  the 
7th  Julv,  1858,  to  be  performed  within  five  months,  for  the  sum  of  2S76/. 
10«. ;  the  third  and  fourth,  the  17th  November,  1858,  to  be  performed 
within  four  months,  for  the  sums  of  1228Z.  and  1122Z.  respectively. 
Under  the  first  contract  there  were  extra  works  to  the  extent  of  88/. 
19«.  Sd.,  and  under  the  second  contract  to  the  extent  of  141L  19s.  8d., 
and  under  the  third  contract  to  the  extent  of  84/.  6«.  9d.^  thus  making 
the  total  claim  of  the  plaintiffs  under  the  contracts  7808/.  15s.  8d. 

8.  Each  contract  contained  a  provision  stating  that  the  contractors 
were  to  be  paid  for  work  done  when  and  as  the  money  was  collected 
from  the  owners  of  the  adjacent  property. 

4.  Under  the  first  and  second  of  the  contracts  the  plaintifis  had  been 
paid  the  sums  of  1994/.  and  2004/.  respectively,  being  the  whole  of  the 
money  recovered  by  the  Local  Board  from  the  owners  of  the  adjacent 
property  in  respect  of  the  works  included  in  those  contracts ;  but  under 
the  third  and  fourth  of  the  contracts  the  plaintiffs  had  not  been  paid 
*Q471  ^^J^^i'^S'  ^^^  *Local  Board  not  having  received  anytbine  from 

-I  the  owners  of  the  adjacent  property  in  respect  of  the  work  in- 
cluded in  those  two  contracts. 

5.  The  last  payment  made  by  the  Board  to  the  plaintiffs  was  made  on 
the  2d  November,  1860,  in  respect  of  the  contract  dated  the  10th  Feb- 
ruary, 1858. 

6.  After  the  parties  had  pleaded  to  issue  in  the  action  commenced  on 
the  10th  December,  1860,  they  agreed  to  state  the  facts  in  the  form  of  a 
special  case  for  the  opinion  of  this  Court,  and  that  special  case,  with  the 
pleadings  and  contracts,  was  annexed  to  the  present  case  in  the  form  of 
an  appendix,  and  might  be  referred  to  as  part  thereof;  and  the  facts 
stated  in  that  case  were  admitted  to  be  true. 

7.  The  special  case  was  argued  in  Easter  Term,  1862,  and  the  Court 
gave  judgment  for  the  plaintiffs  (see  2  B.  &  S.  508) ;  and  on  the  8th 
May,  1862,  the  plaintifis  signed  and  entered  up  their  judgment  for  the 
sum  of  8467/.  lis.  8d.^  being  the  said  sum  of  8810/.  15s.  8<I.,  and  the 
plaintiffs'  costs  of  suit. 

8.  After  that  day,  and  before  the  commencement  of  the  present  ac- 
tion, the  plaintiffs,  having  Ascertained  that  the  Local  Board  had  no  funds 
iu  their  hands  for  the  satisfying  of  the  judgment  debt,  demanded  that  a 
general  district-rate  should  be  levied  by  the  Board  to  satisfy  the  sum 
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of  S4672.  lis.  Sd.y  and  it  was  admitted  that,  if  the  Local  Board  were  bj 
law  liable  to  levy  sach  a  rate,  that  demand  was  a  valid  demand,  and  that 
a  reasonable  time  for  complying  with  it  elapsed  before  the  commence- 
ment of  the  present  action ;  also  that  the  ptaintiifs  were  personally  in- 
terested in  the  subject  of  the  present  action  to  the  entire  amount  of  their 
judgment  debt. 

*9.  It  was  admitted  that,  as  regards  the  two  first  contracts,  r^g^o 
the  general  district-rate,  if  made  and  levied,  would  have  to  be  ^ 
made  and  levied,  amonsst  others,  upon  and  in  respect  of  those  proper- 
ties the  owners  of  which  had  before  the  commencement  of  the  former 
action  paid  all  such  portions  of  the  several  sums  mentioned  in  the  two 
contracts  as  had  been  assessed  upon  and  demanded  of  them  as  such 
owners,  and  paid  by  the  Board  to  the  plaintiffs.  It  was  also  admitted 
that  the  several  streets,  in  respect  of  which  the  works  in  the  contracts 
were  performed,  had  not  yet  been  declared  highways. 

10.  The  works  mentioned  in  the  four  several  contracts,  including  the 
extras,  were  all  completed  within  the  stipulated  times,  all  the  works  and 
all  the  extras  having  been  completed  on  the  17th  of  March,  1869. 

11.  The  proportions  payable  by  the  owners  of  the  property  adjacent 
to  the  works  comprised  in  the  first  three  contracts  were  settled  and  ap- 
portioned by  the  surveyor  of  the  Board  ;  and  notices  of  the  amount  so 
settled  and  apportioned  as  due  from  such  owners  respectively  were  given 
to  them  as  to  the  first  two  contracts  in  the  year  1858,  and  as  to  the  third 
contract  on  or  before  the  Slst  April,  1859,  and  no  notice  to  dispute  the 
same  was  at  any  time  given  by  any  of  such  owners ;  and  immediately 
upon  the  expiration  of  three  months  from  the  times  of  the  notices  of 
apportionment  the  amounts  so  settled  and  apportioned  were  demanded. 

12.  The  proportions  payable  by  the  owners  of  the  property  adjacent 
to  the  works  comprised  in  the  fourth  contract  were  settled  and  appor- 
tioned by  the  surveyor  of  the  Board,  and  notices  of  the  amounts  so  set- 
tled and  apportioned  as  due  from  such  owners  ^respectively  were  r^oiQ 
given  to  them  some  time  between  the  8d  and  16th  November,  ^ 
1859,  and  no  notice  to  dispute  the  same  was  at  any  time  given  by  any 
of  such  owners ;  and  immediately  upon  the  expiration  of  three  months 
from  the  time  of  the  notices  of  apportionment  payment  of  the  amounts 
so  settled  and  apportioned  was  demanded  and  refused. 

13.  The  Local  Board  having  failed  to  obtain  payment  from  some  of 
the  owners  of  their  shares  of  the  expenses  comprised  in  the  first  con- 
tract, were  advised  to  endeavour  to  obtain  them  from  the  occupiers,  and 
accordingly  on  the  19th  January,  1859,  they  declared  such  expenses  to 
be  private  improvement  expenses,  and  leviea  a  rate  upon  the  respective 
occupiers,  and  among  others  upon  Thomas  Naden,  who  occupied  pro- 
perty belonging  to  Mr.  Lawton,  for  152.  ISi.  5^(2.,  to  be  paid  within  a 
period  of  five  years.  Mr.  Naden  did  not  pay  any  portion  of  this  rate, 
and  the  Local  Board  therefore  summoned  him  to  appear  before  the  jus- 
tices of  Lancashire  on  the  29th  March,  I860.  Naden  then  appeared, 
and  the  summons  was  dismissed.  The  Local  Board  served  notii^e  of  ap- 
peal against  such  dismissal  on  the  18th  April,  1860,  but  such  appeal  was 
not  prosecuted.  No  other  proceedings  were  taken  against  Naden,  nor 
were  any  taken  against  any  other  person  upom  whom  therate  bad  been 
assessed. 
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14  The  Locftl  Board  took  proceedings  agaiost  Thomas  Willis  to  re- 
cover from  him,  as  an  owner,  the  sum  of  41^*  17«.  9<2.,  being  his  appor- 
tioned share  of  the  expenses  comprised  in  the  third  contract^  and  sum- 
moned him  before  the  justices  on  the  13th  October,  1859,  when  the 
summons  was  dismissed.  One  or  two  other  summonses  against  owners 
*9501  ^^^^  pending  at  the  time  when  *that  against  Thomas  Willis  was 
^  heard ;  but  in  consequtfice  of  the  result  they  were  not  prosecuted. 

15*  The  Looal  Board  failed  in  the  several  proceedings  before  men- 
tioned, on  the  ffround  that  the  notices  given  by  the  Board  under  the 
69th  section  of  The  Public  Health  Act,  1848,  in  respect  of  the  works 
included  in  the  contracts  respectivelyt  were  bad,  and  such  notices  were 
in  fact  decided  by  the  justices  to  be  bad  more  than  six  calendar  months 
before  the  action  of  the  10th  December,  1860,  waa  commenced.  The 
notices  to  owners  in  respect  to  all  four  contracts  were  identical  with 
those  given  by  the  Board  to  Lawton,  the  owner  of  the  property  occu- 
pied by  Naden,  and  to  Willis*  They  were  also  in  the  same  form  as  the 
notices  which  had  been  served  by  the  Board  on  the  owners  of  property 
in  another  street,  called  Whalley  Bead,  not  included  in  any  of  the  four 
contracts,  and  one  of  which  last-mentioned  notices  had  been  in  January, 
1860,  held  to  be  bad  by  the  Court  of  Quarter  Sessions  sitting  at  Sid- 
ford,  on  the  authority  of  Parkinson,  appt.  The  Mayor,  &c«,  of  Black- 
burn, respts.,  88  L.  T.  119.(a) 

16.  In  February,  1860,  the  plaintiflfs'  attorneys  wrote  to  the  derk  of 
the  Board  a  letter,  of  which  the  followinffis  a  copy : — 

'^  Clarence  Buildings,  Manchester, 

"  Ist  February,  1860. 

^'  Dear  Sir.  Messrs.  W.  k  J.  Worthington,  of  this  city,  contractors, 
have  been  advising  with  us  respecting  their  claims  for  paving,  sewering, 
&c.,  various  streets,  &c.,  in  the  district  of  Moss  Side.  The  accounts,  as 
M51-1  vo  <^o  informed,  amount  to  upwards  of  4000Z^  and  as  this  *large 
-1  sum  has  been  owing  for  some  time,  Messrs,  Worthington  are  na- 
turally desirous  to  have  a  definite  arrangement  made  for  the  payment, 
the  more  especially  as  they  understand  that  serious  differences  exist  be- 
tween the  Board  and  the  landowners,  and  that  the  owners  of  property  in 
Whalley  Bead  Tone  of  the  streets,  &c.,  paved  by  them)  have  been  de- 
clared bv  a  judicial  decision  exempt  from  any  liability  to  pay  for  the 
paving,  £q.,  of  that  street,  on  the  ground  that  the  notices  to  pave,  &c., 
which  it  was  the  duty  of  the  Board  to  give  to  the  owners,  were  defective 
and  bad*  As  your  Board  meets  on  Thursday  next,  our  clients  instruct 
us  to  require,  in  the  course  of  the  present  week,  definite  replies  to  the 
following  questions : — First,  when  and  how  Messrs.  Worthington  will  be 
paid  for  paving,  &;c.,  Whalley  Bead  and  any  other  streets  the  owners  of 
which  have  been  judicially  exempted  from  liability  to  pay  their  accounts 
to  the  Board.  Second.  Whether  any  other  accounts  claimed  by  the 
Board  from  the  owners  of  the  land  fronting  the  streets  paved  by  Messrs. 
Worthington  have  been  judicially  declared  irrecoverable  through  the 
n^lect  of  the  Board  to  give  the  requisite  notices,  or  for  any  other  rea- 
son; and  if  so,  what  were  the  amounts  of  such  accounts,  from  whom  and 
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in  respect  of  what  streets  were  they  claimed?  Third*  Whether  all  the 
notices  given  by  the  Board  in  respect  of  the  other  streets  paved  by 
Messrs.  Worthinffton  are  similar  to  the  notices  given  in  respect  of  Whal- 
ley  Bosd,  and  liaole  to  be  objected  to  by  the  owners  on  the  same  ffrounds, 
and  whether  the  Board  will  seek  to  compel  the  owners  to  pay  their  ac- 
connts  ?  Fourth.  When  and  *how  Messrs.  Worthington  will  be  r^neo 
paid  Uieir  accounts  for  paving  streets  other  than  Whalley  Road  ?  '- 

*^  Yours  truly,  Bowlby  k  Son." 

*^  John  Hampson,  Esq. 
"  Clerk  to 
''  The  Moss  Side  Local  Board  of  Health." 

This  letter  was  laid  before  a  meeting  of  the  Board  on  the  2d  Febru- 
ary, 1860,  when  it  was  ordered  that  the  clerk  should  see  Messrs.  Row- 
ley k  Son  in  reference  to  the  letter  and  communicate  the  result  of  the 
interview  to  the  next  meeting.  At  the  next  meeting  of  the  Board  on 
the  9th  February,  1860,  the  clerk  having  said  that  he  had  seen  Messrs. 
Rowley  k  Son,  and  obtained  a  short  delay  in  their  commencing  proceed- 
ings, it  was  ordered  that  the  clerk  should  see  Messrs.  Rowley  k  Son 
again  and  endeavour  to  obtain  a  more  satisfactory  arrangement  with 
them. 

17.  The  then  clerk  of  the  Board  informed  Messrs.  Rowley  k  Son  at 
that  interview  that  all  the  notices  were  similar  to  the  notices  given  in 
respect  of  Whalley  Road.  He  also  said  that  the  Board  was  in  the  ex- 
pectation of  obtaining  the  money  from  the  landowners. 

18.  The  Board  did,  notwithstanding  the  badness  of  the  notices  and 
subsequently  to  the  above  interview,  obtain  sums  of  700^.  and  1002.  re- 
spectively from  two  landowners,  and  on  the  8th  May,  1860,  paid  to  the 
plaintiffs  the  sum  of  7002.  in  respect  of  contract  No.  2,  and  on  the  2d 
November,  1860,  the  sum  of  1002.  in  respect  of  contract  No.  1 ;  and 
until  a  few  weeks  previously  to  the  commencement  of  the  action  of  the 
10th  December,  i860,  the  Board  were  in  expectation  of  collecting  the 
rest  of  the  moneys  from  the  ^landowners  notwithstanding  the  r*o/;Q 
badness  of  the  notices :  and  this  was  stated  to  the  plaintiffs'  at-  ^ 
tomeys  by  the  present  defendant  and  to  the  plaintifis  by  several  mem- 
bers of  the  Board. 

19.  The  Court  was  to  have  power  to  draw  any  inference  of  fact 
necessary  for  the  decision  of  the  present  action  or  for  enabling  them  to 
give  judgment  therein. 

20.  The  question  for  the  opinion  of  the  Court  was,  whether  the  plain- 
tiffs were  entitled  to  maintain  the  present  action,  and  to  have  a  general 
district-rate  levied  by  the  Local  Board  for  the  payment  to  them  of  the 
sum  of  8467Z.  11«.  8<2.,  or  any  part  thereof. 

The  case  was  argued  in  Easter  Term,  May  5th  and  May  9th,  before 
CocKBUBN,  C.  J.,  Blackburn,  Mellor  and  Shbb,  JJ. 

MellUh  (Oramptan  Sutton  with  him),  for  the  plaintiffs. — The  Public 
Health  Act,  1848, 11  k  12  Vict.  c.  63,  s.  89,  enacts  that  general  dis- 
trict-rates  may  be  made  '*  retrospectively  in  order  to  raise  money  for 
the  payment  of  charges  and  expenses  which  may  have  been  incurred  at 
any  time  within  six  months  before  the  making  of  the  rate."  Here  the 
claim  of  the  plaintiffs  was  disputed  and  unliquidated,  and  did  not 
become  a  charge  for  which  the  Local  Board  could  make  a  rate  until  the 
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amount  was  ascertained  by  agreement  or  judgment.  According  to  the 
judgment  in  Worthington  v.  Sudlow,  2  B.  &  S.  508  (E.  C.  L.  R.  yol. 
110),  it  was  an  implied  term  in  the  contract  of  the  plaintifb  with  the 
Local  Board  that  the  Board  would  do  what  was  incumbent  on  them  to 
collect  the  fund  for  payment  of  the  works.  The  contribution  of  the 
adjoining  owners  was  to  be  the  primary  fund  out  of  which  the  plaintiffs 
*QU^  ^^^^  ^^  ^^  pMy  and  *the  amount  of  damages  to  which  they  would 

-^  be  entitled  against  the  Local  Board  could  not  be  ascertained  till 
it  was  known  what  the  adjoining  owners  would  pay.  The  delay  in 
enforcing  payment  of  the  sums  due  under  the  contracts  arose  from  the 
notices  given  to  the  adjoining  owners  by  the  Local  Board  being  held 
bad  by  the  justices:  Worthington  v,  Sudlow,  2  B.  &  S.  508,  512  (E.  C. 
L.  R.  vol.  110);  though  they  were  informal  only.  The  plaintiffs  could 
Hot  sue  the  Local  Board  until  a  reasonable  time  had  elapsed  for  them  to 
get  in  the  money  from  those  owners  who  were  willing  to  pay,  or  to  raise 
the  money  by  a  rate.  The  present  action  in  which  the  mandamus  for 
making  a  rate  is  claimed  was  brought  within  six  months  after  judgment 
obtained  in  the  former  action.  By  The  Local  Government  Act,  1858, 
21  k  22  Vict.  c.  98,  s.  54  (4),  When  the  validity  of  any  rate  is  dis- 
puted, the  time  during  which  ^'any  legal  proceedings  concerning  or 
relating  to  such  rate  shall  be  pendin?,  shall  be  excluded  in  calculating 
the  period  of  six  months  within  whien  the  rate  may  be  made  retr6spec- 
tively."  Unless  the  Local  Board  are  commanded  to  make  and  levy  a 
rate  there  are  no  means  by  which  the  plaintiffs  can  recover  the  balance 
due  to  them. 

The  present  case  is  sovemed  by  Reg.  v.  The  Local  Board  of  Health 
of  Rotheram,  8  E.  k  B.  906  (E.  C.  L.  R.  vol.  92),  and  is  very  different 
from  Burland  v.  The  Local  Board  of  Health  of  Hull,  8  B.  &  S.  271 
(E.  C.  L.  R.  vol.  118),  where  was  a  delay  of  nearly  six  years. 

r.  Janes  (Northern  Circuit),  (JB.  Ct.  Williams  with  him),  for  the 
defendants. — The  moneys  sought  to  be  recovered  were  charges  and  ex- 
,i,Qcpn  penses  within  the  meaning  of  sect.  89  *of  stat.  11  k  12  Vict,  c 

-I  68,  incurred  when  the  work  done  under  the  contracts  was  finished 
in  1859.  In  Worthington  v.  Sudlow,  2  B.  &  S.  508  (E.  C.  L.  R.  vol. 
110),  the  Court  held  that  the  plaintiffs  were  entitled  to  recover  them  in 
an  action  against  the  Board ;  and  the  Board  might  then  have  been  com- 
pelled to  make  a  rate  for  the  purpose  of  satisfying  that  judgment.  Also 
under  The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  s. 
68,  the  plaintiffs  might  have  claimed  a  mandamus  in  that  action.  At 
any  rate  when  the  apportionment  of  the  expenses  was  made  by  the  sur- 
veyor among  the  owners  in  pursuance  of  sect.  89  of  stat.  11  k  12  Yict. 
c.  63,  the  sums  due  from  them  became  a  charge  on  the  rates ;  and  by 
The  Local  Government  Act,  1868,  21  4;  22  Vict.  c.  98,  s.  68,  the  ap- 
portionment  made  by  the  surveyor  is  binding  and  conclusive  upon  the 
owner  unless  within  three  months  he  by  a  written  notice  disputes  it. 
Further,  these  expenses  are  by  sect.  62  of  the  same  Act  charged  upon 
the  premises,  not  on  the  rate.  In  Ward  v.  Lowndes,  1  E.  &  E.  940  (E. 
C.  L.  R.  vol.  102),  the  debt  for  which  the  mandamus  was  claimed  was 
made  chargeable  on  the  rates,  and  therefore  was  not  a  charge  incurred 
within  sect.  89  of  stat.  11  k  12  Vict.  c.  68.  A  rate  would  tax  those 
persons  on  whom  no  obligation  is  imposed  by  sect.  89.  [Blackburn,  J. 
— By  sect.  85  the  Local  Board  are  entitled  to  pledge  their  credit  in 
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making  contracts  neeeaaary  for  carryisg  the  Act  into  exeoation.]  Bot 
the  policy  of  sect.  89  is  to  render  the  rate-payers  who  reoeiye  the  benefit 
liable,  and  that  will  be  frustrated  if  the  plaintiffs  are  entitled  to  this 
mandamns.  In  Reg.  v.  The  Local  Board  of  Botherham,  8  £.  &  B.  906 
(E.  C.  L.  R.  vol.  92),  the  action  was  brought  within  the  six  months, 
and  that  distinction  *was  taken  in  Burland  v.  The  Local  Board  rmof^a 
of  Health  of  Hull,  3  B.  &  S.  271,  277  (E.  C.  L.  R.  vol.  118).     L  ^^^ 

The  work  done  under  the  contracts  constitutes  a  single  cause  of 
action,  and  the  plaintiflb  cannot  bring  several  actions  for  it.  The  sum 
recovered  in  the  former  action  does  not  come  within  the  term  *^  ex- 
penses*' in  sect.  89,  but  must  be  considered  as  damages  recoverable 
under  the  contracts  with  the  Local  Board.  [He  cited  Randall  v. 
Raper,  E.  B.  k  E.  84  (E.  C.  L.  R.  vol.  86).]  Therefore  it  is  immate- 
rial when  judgment  was  recovered. 

MeUUhj  in  reply. — The  Legislature  did  not  intend  by  sect.  89  of  stat. 
11  k  12  Vict.  c.  63,  that  all  actions  should  be  brought  within  six 
calendar  months.  A  person  may  sue  a  Local  Board  for  a  tort ;  The 
Southampton  and  Itchin  Bridge  Company  v.  The  Local  Board  of  Health 
of  Southampton,  8  E.  &  B.  801  (£.  C.  L  R.  vol.  92) ;  in  such  a  case 
an  action  commenced  within  six  months  might  be  brought  too  soon. 
Also  the  policy  of  the  rule  against  retrospective  rates  does  not  apply 
where,  as  in  the  present  case,  the  expenses  were  incurred  in  permanent 
works.  The  plaintifis  could  not  have  claimed  a  writ  of  mandamus  until 
the  sum  to  which  they  were  entitled  was  ascertained. 

Our.  adv.  v%flU 

MbIiLOB,  J.,  now  delivered  the  judgment  of  the  Covrt. 

This  is  a  case  in  which  the  plaintiffs  claim  a  writ  of  mandamus  to  be 
directed  to  the  Local  Board  of  Health  of  Moss  Side  to  make  and  levy 
a  district-rate  for  the  payment  of  a.  judgment  obtained  by  the  plainti£b 
against  the  Local  Board. 

*The  plaintiffs  had  entered  into  four  contracts  with  the  Local  r^ckK>T 
Board  for  the  execution  of  works  for  the  Board.  By  those  '- 
contracts  the  plaintiffs  were  to  be  paid  out  of  the  money  as  collected 
from  those  on  whom  the  expenses  of  the  works  were  chargeable  under 
The  Public  Health  Act,  1848.  It  unfortunately  happened  that  the  no- 
tices given  by  the  Local  Board  to  the  owners  were  informal,  and  con- 
sequently that  they  could  not  be  enforced  aeainst  such  as  resisted  them. 
Some  time  elapsed  before  it  was  known  uiat  any  objection  would  be 
made  by  any  one,  and  some  further  time  necessarily  elapsed  before  it 
was  ascertained  that  the  objections  were  valid,  but  at  all  events  as  early 
as  February,  1860,  it  was  known  to  the  plaintiffs  that  the  notices  were 
defective,  and  in  that  month  their  solicitors  applied  to  the  Local  Board. 
The  writ  on  which  the  judgment  sought  to  be  enforced  was  obtained 
did  not  issue  until  the  10th  Secember,  1860,  more  than  six  months  after 
the  plaintiffs  were  aware  of  the  facts  constituting  their  cause  of  action. 
The  reasons  of  this  delay  are  stated  in  paragraph  18  of  the  case.  It 
appears  that  the  Local  Board  were  still  in  the  expectation  of  being  able 
to  collect  the  money  notwithstanding  the  badness  of  the  notices ;  and 
that  they  did  in  fact  obtain  SOOif.,  which  was  paid  over  to  the  plaintiffs, 
the  last  payment  being  as  late  as  in  November,  and  only  a  few  weeks 
before  the  writ  on  which  the  judgment  was  obtained  issued.  Power  is 
reserved  in  the  case  to  draw  inferences  of  fact,  and  we  draw  the  infer* 
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ence  that  under  saoh  oircamstt&oes  there  wee  no  improper  delej  or 
leohes  on  the  part  of  the  plaintiffs,  nor  any  blame  imputable  to  them  or 
their  adviRers.  Still  it  is  undeniable  that  a  period  of  more  than  six  months 
^Q-^^  elapsed  during  which  the  ^plaintiffs  might  practically  have  com- 
J  menced  their  action  and  did  not  The  plaintiffs  recovered  judg- 
ment in  this  Court  for  upwards  of  8000{. 

The  present  writ  was  issued  within  six  months  after  the  judgment, 
and  eyerything  subsequent  to  the  judgment  is  admitted  to  hare  been 
rieht.  The  one  point  therefore  which  we  have  to  decide  is,  whether  the 
delay  in  fact  of  more  than  six  months  in  commencing  the  original  action 
is  a  bar  to  the  plaintiffs'  claim  for  a  mandamus  to  make  the  rate,  thouj^ 
that  delay  is  shown  to  be  excused  by  the  circumstances,  so  as  not  to  be 
improper  or  to  amount  to  laches* 

There  are  only  two  oases  decided  which  in  any  way  bear  upon  the  sub- 
ject.   In  Beg.  V.  The  Local  Board  of  Health  of  Rotherham,  8  E.  &  B. 
906.  the  action  was  commenced  in  June,  1856,  being  within  six  months 
after  the  cause  of  action  accrued.    Judgment  was  sined  in  that  month 
under  a  Judge's  order,  by  which  execution  was  stayed  until  the  27th  De- 
cember, 1866,  being  more  than  six  months  after  the  cause  of  action  had 
accrued.    A  writ  of  mandamus  was  obtained  on  the  12th  June,  1857, 
more  than  six  months  after  the  judgment  was  sicned,  but  within  six 
months  aftor  it  was  enforceable.     The  decision  of  the  Court  was  that  the 
judgment  was  a  fresh  charge  on  the  day  when  the  judgment  was  enforce- 
able, and  that  the  postponement  of  the  executbn  by  arrangement  with 
the  Local  Board  was  not  objectionable.     This  latter  part  of  Uie  decision, 
that  a  delay  by  arrangement  with  the  Local  Board  is  not  fatal  to  the 
plaintiffs'  claim,  affor&  an  argument  in  favour  of  the  present  plaintiffs' 
contention  that  a  delay  rendered  reasonable  by  the  circumstances  is  net 
^9591  i^^^^vi'y  fi^tal,  though  certainly  it  falls  short  of  *a  positive 
•J  decision  in  their  favour.     In  Burland  «.  The  Local  Board  of 
Health  of  Hull,  8  B.  &  S.  271,  the  plaintifis  had  a  cause  of  action 
against  the  Local  Board  for  money  had  and  received  which  had  accrued 
in  1866 ;  the  action  on  which  judgment  was  signed  by  default  had  been 
commenced  in  1862,  very  nearly  six  years  after  the  cause  of  action  had 
accrued,  and  there  was  nothing  whatever  to  explain  or  excuse  this  very 
long  delay.     This  Court  under  those  circumstances  gave  judjrme&t 
against  the  plaintiffs'  claim  for  a  mandamus.    Our  lato  brother  Wight* 
man  used  language  which  seems  to  indicate  an  opinion  that  it  was  essen- 
tial that  the  action  should  be  commenced  within  six  months  after  the 
accruing  of  the  cause  of  action.     This  is  in  favour  of  the  defendants, 
though  it  was  not  the  point  in  the  case.     The  other  three  members  of 
the  Court  do  not  intimate  any  such  opinion.    My  Lord  in  his  judgment 
said,  *'  I  protest  against  the  doctrine  that,  in  order  to  get  the  benefit  of 
any  judgment,  no  matter  what,  the  jurisdiction  of  this  Court  is  to  be 
invoked  to  give  subsidiary  aid  by  mandamus,"  and  in  substance  the 
other  two  Judges  said  the  same.     And  all  that  was  neeessary  for  the 
decision  of  the  case,  and  all  that  can  be  considwed  as  really  decided  by 
it  was,  that  a  plaintiff  could  not  claim  as  of  right  a  mandamus  to  enforce 
a  judgment  where  there  was  great  and  unexcused  delay  in  commencing 
the  original  action. 

We  are  therefore  called  upon  to  decide  this  point  for  the  first  time,  un- 
assisted, but  at  the  same  time  unfettered,  by  authority.    The  Legislature 
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in  the  Public  Heahh  Aet,  1848, 11  ft  12  Yict.  e.  68,  8.  89,  has  enacted 
that  rates  may  be  made  "  prospectively,  in  order  to  raise  ^money  r^cogn 
for  the  payment  of  fatare  charges  and  expenses,  or  retrospectively  ^ 
in  order  to  raise  money  for  the  payment  of  charges  and  expenses 
-which  may  have  been  incurred  at  any  time  within  six  months  before  the 
making  of  the  rate."  This  language  shows  that  they  were  alive  to  the 
desirability  that  charges  which  were  to  be  defrayed  by  a  fluctuating 
body  of  rate-payers  should  be  levied  promptly ;  but  the  attention  of  the 
Legislature  does  not  seem  to  have  been  drawn  to  the  probability  that  it 
might  not  always  be  possible  to  ascertain  and  enforce  a  claim  against 
the  Board  within  six  months  after  the  claim  accrued.  The  case  of 
Reg.  V.  The  Local  Board  of  Health  of  Rotherham,  8  £.  ft  B.  906, 
decides  that  a  judgment  when  properly  obtained  is  a  charge  within  the 
meaning  of  this  section ;  and  when  that  is  decided  the  case  is  within  the 
literal  words  of  the  section.  We  feel  that  there  is  great  difficulty  in  the 
case,  but  on  the  whole  we  think  that  we  best  effectuate  the  intention  of 
the  Legislature,  and  at  the  same  time  further  the  ends  of  justice,  by 
holding  that  a  rate  may  be  ordered  iii  aid  of  a  judgment  within  six 
months  after  that  judgment  was  obtained,  though  the  action  on  which  it 
was  obtained  was  commenced  more  than  six  months  after  the  claim  ac- 
crued, if  the  delay  is  excused  and  shown  not  to  have  been  undue.  We 
do  not  mean  to  throw  any  doubt  on  the  decision  in  Burland  v.  The  Lo* 
cal  Board  of  Health  of  Hull,  8  B.  ft  S.  271  ,that  where  there  has  been 
undue  delay  the  mandamus  should  not  go.  In  the  present  case  we 
think  the  delay  is  explained  and  justified,  and  we  therefore  give  judg- 
ment for  the  plaintiffs. 

Peremptory  writ  of  mandamus  awarded. 


*LE  COUTEUB  v.  The  LONDON  AND  SOUTH  WESTERN  ^^^^ 

Railway  Company*    jZVov.  14.  ^ 

Common  carrier. — 1 1  O.i  SI  IT,  4,  c.  68. — Divisible  eoniract, — Luggage, 

1.  A  eommon  esrrier  who  enters  into  a  oontraoi  with  a  paueni^r  to  eonyey  bim  from  A.  to  B.» 
part  of  the  journey  to  be  performed  by  land  in  England,  and  the  reat  by  aea,  ia  entitled  to  the 
protection  of  Tbe  Carriers  Aot,  11  G.  4  A  1  W.  4,  e.  68. 

2.  Wbere  a  person  traTelllng  with  Inggage  by  railway  direots  a  porter  of  the  railway  Oonpany 
to  plaee  it  on  the  seat  of  the  oarriago  in  wMoh  ha  is  going  to  trarel,  and  it  is  so  plaoed  aeoord- 
iogly,  this  faot  alone  is  not  a  saSicient  taking  the  luggage  from  under  tbe  control  of  the  Com- 
pany to  render  thom  irresponsible  for  its  loss. 

Thb  first  eount  of  the  declarfttion  stated  that  the  defendants  were 
common  carriers  of  passengers  with  their  luggage  frcftn  the  Island  of 
Jersey  by  steam  vessels  across  the  sea  to  Southampton,  and  from  South- 
ampton overland  by  railway  trains  to  the  Waterloo  Station,  for  reward 
to  the  defendants,  and  that  the  plaintiff,  for  one  entire  reward  therefor 
paid  by  him  to  the  defendants,  became  at  that  island,  at  the  request  of 
the  defendants,  a  passenger  to  be  by  them  as  such  common  carriers 
safely  and  securely  carried  by  the  same  steam  vessel  and  railway  train, 
with  certain  luggage,  namely,  a  portmanteau  with  its  contents,  a  box 
with  its  contents,  a  chronometer  and  a  speaking  trumpet,  from  that 
island  by  a  steam  vessel  across  the  sea  to  Southampton,  and  from  South- 
ampton to  Waterloo  Station  overland  by  a  railway  train,  and  to  have 
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the  luggage  taken  due  care  of  by  the  defendants  for  the  purpose  afore- 
said wmle  it  should  be  in  their  possession  ;  that  all  things  were  done, 
kc.  It  then  alleged  that  the  defendants  did  not  safely  and  securely 
carry  the  plaintiff  and  his  luggage;  by  means  of  which  the  portmanteau 
and  box,  and  their  respective  contents  did  not  arrive  at  Waterloo  Sta- 
*9621  ^^^^  ^7  ^^^  same  railway  train  as  that  by  which  *the  defendants 
-■  in  part  performance  of  their  duty  carried  the  plaintiff  thither, 
and  was  for  a  long  time  after  the  plaintiff's  arrival  at  the  said  station 
lost  to  the  plaintiff  to  his  great  inconvenience,  and  by  means  of  which 
grievances  also  the  chronometer  and  speaking  trumpet  were  wholly  lost 
to  the  plaintiff. 

The  second  count  was  in  detinue  for  the  chronometer  and  speaking 
trumpet. 

The  defendants  pleaded  several  pleas,  which  it  is  unnecessary  to  state, 
as  the  cause  was  by  consent  of  the  parties  referred  to  the  Master,  with 
power  to  state  a  case  for  the  opinion  of  the  Court,  who  accordingly 
stated  the  folbwing  case. 

The  defendants  were  common  carriers  for  hire  of  passengers  and  their 
luggage  between  the  Island  of  Jersey  and  London,  the  .portion  of  such 
journey  between  London  and  Southampton  being  performed  by  them  as 
common  carriers  by  land  for  hire,  and  the  residue  by  them  as  common 
carriers  by  sea  for  hire.  The  defendants  were  in  the  habit  of  allowing 
passengers  between  London  and  Jersey  to  pay  one  entire  sum  for  a  re- 
turn ticket  entitling  a  passenger  to  be  carried  as  aforesaid,  together 
with  his  ordinary  luggage,  from  London  to  Jersey  vifi  Southampton  and 
back,  without  further  payment,  such  passenger  being  at  liberty  to  stop 
with  his  luggage  at  Southampton,  either  going  or  returning,  for  such 
period  as  he  pleased,  provided  that  the  whole  journey  out  and  home  did 
not  exceed  one  calendar  month.  The  plaintiff  having  taken  and  paid 
the  defendants  for  such  a  return  ticket  in  London,  and  having  been 
carried  by  the  defendants,  in  consideration  of  the  payment  so  made, 
from  London  to  Jersey,  afterwards  became  in  Jersey  a  passenger  to  be 
carried  on  the  return  journey  from  Jersey  to  London  in  consideration 


*96S1  ^^  ^^^  '''same  payment,  and  to  be  so  carried  with  his  ordinary 
tioned.     The  plaintiff  had  not  the  chronometer  with  him  on  his  out- 


luggage,  which  included  the  chronometer  in  the  declaration  men- 


ward  journey  from  London  to  Jersey,  but  bad  it  with  him  at  the  time 
when  he  commenced  his  return  journey  from  Jersey  to  London.  His 
luggage,  exclusive  of  the  chronometer,  was  on  the  return  journey  stowed 
away  by  the  defendants  apart  from  him,  but  the  plaintiff,  when  he  be- 
came such  passenger  at  Jersey  and  during  the  whole  of  the  voyage  from 
Jersey  to  Southampton,  himself  kept  the  chronometer  tied  up  in  a 
handkerchief.  On  the  arrival  of  the  plaintiff  at  the  pier  or  wharf  at 
Southampton,  he  left  his  luggage  to  be  conveyed  by  the  defendants  to 
the  railway  station  there,  and  from  thence  to  London  by  railway,  but 
he  carried  the  chronometer  in  his  hand  tied  up  in  the  handkerchief, 
walking  through  certain  streets  of  Southampton  to  the  railway  station, 
a  distance  of  nearly  half  a  mile.  On  arriving  at  the  railway  station 
the  plaintiff  went  with  the  chronometer  in  his  hand  up  to  one  of  the 
railway  carriages  going  to  London  and  gave  the  chronometer  to  a  porter 
of  the  defendants,  and  who  then  in  the  presence  of  the  plaintiff  placed 
it  on  the  seat  of  Uie  carriage.    Both  the  porter  and  the  plaintiff  imme- 
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difttely  after  this  left  the  platform  together,  the  porter  to  attend  to  other 
datiee,  and  the  plaintiflf  to  look  after  the  rest  of  .hie  luggage,  which  had. 
not  arrived  from  the  CoBtom  House.  The  plaintiflf  remained  absent  for 
some  ten  or  fifteen  minutes.  When  he  returned  at  the  end  of  that  time 
the  chronometer  could  not  be  found,  and  was  wholly  lost.  The  plain- 
tiflf did  not  at  any  time  declare  the  value  and  nature  of  the  chronome- 
ter, the  value  of  which  in  fact  exceeded  lOL  The  defendants  *did  r*Qg4 
everything  to  entitle  them  to  the  protection  of  stat.  11  G.  4  &;  '- 
1  W.  4,  c.  68,  supposing  that  statute  to  apply  in  this  case. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiflf 
was  entitled  to  recover  in  respect  of  the  loss  of  the  chronometer,  it 
being  agreed  by  the  parties  that  the  sum  of  &L  paid  into  Court  by  the 
defendants  in  respect  of  the  other  causes  of  action  in  the  declaration 
had  been  accepted  by  the  plaintiff  in  full  satisfaction  thereof. 

If  the  Court  should  decide  in  the  aflirmative,  then  the  plaintiff  was 
entitled  to  the  sum  of  25L  over  and  above  the  5L  paid  into  Court. 

If  the  Court  should  decide  in  the  negative,  then  the  arbitrator  found 
for  the  defendants. 

The  declaration  to  be  considered  part  of  this  award. 

Joseph  Brawtij  for  the  plaintiff. — First.  The  plaintiff  did  not  take 
the  chronometer  from  the  control  of  the  Company :  on  the  contrary  he. 
gave  it  into  the  hands  of  their  servant.  Even  when  the  portmanteau 
of  a  passenger  is  put  on  the  seat  of  the  carriage  in  which  he  travels,  it 
is  still  in  the  charge  of  the  Company :  Chitt.  k  Temple  on  Carriers 
285,  where  eases  are  cited.  [Mellob,  J.,  referred  to  Chitty  Contracts, 
p.  439-440,  7tb  ed.] 

Secondly.  The  principal  defence  here,  however,  is  founded  on  The  Car- 
riers Act,  11  G.  4  &  1  W.  4,  c.  68,  which  enacts,  in  sect.  1,  that  no  com- 
mon carrier  by  land  shall  be  liable  for  loss  or  injury  to  certain  specified 
kinds  of  goods  above  the  value  of  102.,  among  which  are  ^'  time-pieces 
of  any  description,"  unless  their  value  and  nature  are  declared  at  the  time 
of  delivery,  and  an  increased  charge  paid.  But  it  is  plain  alike  from  the 
preamble  *and  language  of  that  Act  that  it  only  applies  to  common  r^ga^ 
carriers  by  land  in  England,  not  where  a  person  enters  into  an  *- 
undivided  contract  with  a  carrier  for  a  combined  journey  by  land  and  water 
extending  beyond  this  countrv.  [Mbllor,  J. — It  is  this  system  of 
**  through"  booking,  that  is,  where,  for  the  convenience  of  the  public,  a 
Company  undertakes  to  convey  persons  beyond  the  limit  of  their  own 
transit,  and  for  that  purpose  makes  arrangements  with  other  carriers  to 
take  them  over  the  intermediate  part  of  the  way,  that  has  introduced 
the  difliculty.]  The  Carriers  Act  has  been  held  not  to  apply  to  the 
overland  journey  to  India :  The  Peninsular  and  Oriental  Steam  Navi- 

fation  Company  v.  Shand,  3  Moo.  P.  C.  C.  N.  S.  272.  [Mellor,  J. — . 
n  that  case  there  was  no  land  carriage  in  England  at  all.]  Branley  v. 
The  South  Eastern  Railway  Company,  12  C,  B.  N.  S.  63  (E.  C.  L.  R. 
vol.  104),  shows  that  the  acts  regulating  railways  here  do  not  apply  to 
the  sea  transit  to  France.  [Lush,  J. — Has  not  this  point  been  decided 
by  the  Court  of  Common  Pleas  ?  0.  W.  Woodj  contr&. — Tes,  in  Pian- 
ciani  v.  The  London  k  South  Western  Railway  Company,  18  C.  B.  226 
(£.  C.  L.  R.  vol.  86Xa)].   The  point  was  not  much  discussed  in  that  case. 

(a)  The  qaeition  bad  been  prerfonily  niMd  io  Benett  v.  The  Penloittlar  wad  Oritntol  StMOi 
Boat  Company,  6  C.  B.  776  (B.  C.  L.  R.  vol.  60). 
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It  would  be  prodaotive  of  ereat  inconyenience  if  puBengen  on  saeh  a 
compound  journey  were  obliged  to  stop  and  make  a  fresh  contract  at 
every  place  where  the  persons  conducting  the  transit  were  changed.  On 
a  rapid  journey  this  would  not  be  allow^,  besides  which  passengers  just 
landed  might  be  disabled  by  sea  sickness.  A  chronometer  is  not  one  of 
the  articles  protected  by  the  statute, — ^it  is  not  synonymous  with  a  time* 
piece.  This  chronometer  was  ordinary  luggage,  and  is  so  found  by  the 
*9661  ^^^^^1^^^^^*  ^^^  cases  *on  this  point  are  collected  in  The  Bel- 
-l  fast,  &c..  Railway  Company  v.  Keys,  9  H.  L.  0.  566.  [Mbllor, 
J.— This  last  point  is  scarcely  before  us.J 

(?.  W.  Wood  (MangleM  with  him),  for  the  defendants,  was  stopped  by 
the  Court. 

OocKBURN,  G.  J. — It  will  not  be  necessary  to 'hear  the  other  side. 
At  first  I  imagined  that  the  plaintiff  had  taken  this  chronometer  into 
his  own  personal  care,  so  as  to  withdraw  it  from  the  control  of  the  Com- 
pany ;  but  now  I  think  that  view  of  the  facts  too  strong.  When  the 
matter  is  looked  into,  all  that  appears  is  that,  at  the  desire  of  the  plain- 
tiff, the  porter  of  the  Company  placed  this  article  on  the  seat  of  a  ear- 
rii^e  appropriated  to  the  use  of  the  plaintiff,  who  was  going  to  travel  in 
it.  I  am  far  from  saying  that  in  cases  of  this  nature  there  may  net 
sometimes  be  a  state  of  circumstances  in  which  the  passenger  who  has 
luggage  which,  by  the  terms  of  the  contract,  the  Company  are  bonnd 
to  carry  along  with  him  to  his  destination,  may  not  n^ease  the  Gem- 
pany  from  the  obligation  of  carrying  it  safely  by  taking  it  into  his  own 
charge.  But  the  circumstances  must  be  strong  to  show  such  an  exemp- 
tion, and  it  is  not  because  articles  which  are  part  of  the  luggage  to  be 
conreyed  with  the  passenger  are  by  common  consent  placed  in  a  car- 
riage along  with  him,  that  the  Company  are  necessarily  released. 
Nothing  would  be  more  objectionable  than  that  the  custom  of  pladng 
small  articles,  which  it  is  convenient  to  passengers  to  have  with  diem  ia 
the  carriage,  should  be  discontinued,  which  would  be  Ae  case  were  we 
i^^n-i  to  bold  that  from  the  mere  fact  of  articles  being  placed  in  a     • 

''  *carriaffe  with  the  passenger,  the  Company  would  at  once  be 
relieved  from  the  obligation  of  safely  keeping  tnem.  Passengers  could 
not,  with  safety  to  their  luggage,  leave  their  carriages  for  a  moment, 
and  these  are  sometimes  necessarily  kept  waiting  on  platforms  where 
there  is  a  multitude  of  people  and  probably  thieves  among  them.  If, 
therefore,  the  present  case  depended  on  the  Company's  liability  under 
the  general  issue,  I  should  say  the  plaintiff  was  entitled  to  recover. 

But  the  defence  of  the  Company  rested  also  on  The  Carriers  Act,  7 
6.  4  &;  1  W.  4,  c.  68.  Now  there  can  be  no  doubt  that  the  article  in 
question  comes  within  the  provisions  of  that  Act :  but  it  is  argued  that 
it  is  not  applicable,  because  the  contract  was  to  carry  not  only  to  the 
terminus  of  the  railway  by  land,  on  which  the  articles  were  lost,  but 
further  on  by  water,  and  that  such  a  contract  being  to  carry  both  by 
land  and  water  was  not  dirisible.  That  argument  fails  both  on  prin- 
ciple and  authority.  It  fails  on  authority  because  the  point  has  been 
already  decided  in  Pianciani  v.  The  London  and  South  Western  Rail- 
way Company,  18  C.  B.  226  (E.  C.  L.  R.  vol.  86),  in  which  the  Court 
expressed  the  opinion  that  such  a  contract  was  divisible,  and  so  far  as 
relates  to  the  carriage  by  land.  The  Carriers  Act  would  be  a  defence  to 
the  Company,  if  its  provisions  were  not  complied  with ;  and  I  entirely 
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oonenr  in  that  riew.  It  would  be  a  matter  of  the  most  seriong  incon- 
venience  if  a  railway  Company,  established  for  the  purpose  of  carrying 
goods  by  land,  but  one  terminus  of  whose  railway  is  connected  with  the 
sea,  were  prevented,  which  they  practicaHy  would  be,  iirom  making  bar- 
gains of  this  nature,  and  the  necessity  imposed  on  *the  public  of  r^ngo 
making  separate  contracts  with  different  Oompanies.  I  see  no  l- 
reason  for  imposing  such  damage  on  the  public  and  such  loss  on  Com- 
panies. 

Mbllor  and  Sheb,  JJ.,  concurred. 

Lush,  J. — I  am  of  the  same  opinion.  The  first  question  is,  was  this 
chronometer  accepted  by  the  Company  by  force  of  the  contract  to  carry 
passengers  with  ordinary  luggage  ?  The  case  states  that  on  arriving  at 
the  station  the  plaintiff  took  the  chronometer  in  his  hand  and  gave  it  to 
the  porter  stationed  there  by  the  Company  to  receive  luggage,  who 
placed  it  on  the  seat  where  the  passenger  was  to  sit.  The  passenger  and 
porter  went  away  and  the  chronometer  was  stolen.  It  is  the  every  day's 
practice  of  passengers  by  railways  to  carry  cloaks  and  such  like  articles 
with  them  in  the  carriages,  with  the  consent  of  the  Company,  and  it 
cannot  be  said  that  the  Company  have  on  that  account  parted  with  their 
custody  of  them  as  carriers. 

On  the  second  question  I  quite  agree  with  the  rest  of  the  Court.  The 
statute  says  no  carrier  by  land  shall  be  liable  for  articles  of  a  certain 
kind  except  the  value  has  been  declared  and  an  insurance  price  paid. 
It  cannot  be  doubted  that  this  chronometer  is  one  of  those  articles,  for 
the  statute  mentions  ^Uime-pieoe."'  It  is  said,  however,  that  the  statute 
does  not  apply  because  the  contract  is  to  carry  partly  by  land  and  partly 
i>y  sea.  But  the  Company  are  not  for  that  reason  the  less  carriers  by 
land.  Suppose  another  Act  had  been  passed  in  the  same  terms  relating 
to  carriers  by  sea,(a)  according  to  *this  argument  the  carrier  who  rmgaa 
entered  into  a  contract  to  carry  both  by  land  and  sea  would  be  '- 
out  of  the  protection  of  both  statutes.  Mr.  Brown  says  there  will  be 
inconvenience  in  our  holding  this,  because  the  passenger  who  comes  from 
France  would  have  at  the  English  port  where  he  lands  to  go  to  the  office 
in  order  to  make  a  fresh  contract,  and  it  may  be  that  that  circumstance 
imposes  on  the  carrier  the  necessity  of  having  a  receiving  house  at  the 
place  where  the  original  contract  is  made.  It  is  not  however  necessary 
to  decide  that  here,  for  it  is  found  that  the  defendants  have  done  every- 
thing to  bring  themselves  within  the  Act. 

Judgment  for  the  defendants. 

(a)  The  Merohant  Shipping  Aot,  1854,  17  A  18  Viot  o.  104,  •.  503,  •naoti,  "Ko  owner  of  uy 
••a-going  tbip  or  ihare  therein  ihall  be  liable  to  make  good  any  Iom  or  damage  that  may  hap- 
pen withAut  hit  aotoal  fault  or  privitj  of  or  to  any  of  the  following  tbinga  (that  li  to  aay); 

(1.)  ''  Of  or  to  any  goodi,  merobandiae,  or  other  tbinge  whataoever  taken  in  or  pnt  on  bonrd 
nny  sneh  tbip,  bj  reaton  of  any  Are  happening  on  board  raeb  tbip : 

(2.)  "Of  or  to  any  gold,  nilTor,  diamonds,  watcbet,  jeweU,  or  preoiona  atonoi  taken  in  or  pal 
on  board  any  sueb  ihip,  by  reason  of  any  robbery,  embeiilement,  making  away  with  or  seereting 
thereof,  unless  the  owner  or  shipper  thereof  has,  at  the  time  of  shipping  the  same,  inserted  in 
bia  bills  of  lading  or  otherwise  deelared  in  writing  to  the  master  or  owner  of  inob  ship  the  trw 
aatare  and  value  of  sueh  articles, 

**  To  any  extent  whaterer." 
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*OTm    *The  EUROPEAN  CENTRAL  Railway  Company  (Limited) 
^^"J  .         V.  WESTALL.    Nov.  14. 

Bankruptcy  Act,  1861, 24  is  25  Fte^.  e.  134.— Compotllton  m'^A  eredUar$,-~lUUa8e.— 

Partnerakip.—^De/enee  on  equitable  grounds, 

1.  A  eompoaitioo  d6«d  noder  The  Bankruptoy  Act,  1861,  24  A  25  Viot  o.  134,  exeeoted  Vy  s 
firm  for  the  benefit  of  iti  creditor!,  if  no  bar  to  on  aotion  brought  againit  ooe  of  them  for  ea 
individaal  debt  due  by  him. 

2.  A  eompotition  deed  under  that  Aot,  by  whioh  the  debtor  oouTeyt  all  his  property  to  trulee^ 
for  the  benefit  of  hii  creditors,  but  which  does  not  contain  a  release  to  him,  is  not  good  as  a 
defence  on  equitable  grounds  to  an  action  against  the  debtor. 

This  was  an  action  to  recover  160L  in  respect  of  three  calls  of  SL 
each  made  on  each  of  twenty-five  shares  held  by  the  defendant  in  the 
Company,  and  interest  on  the  same. 

Flea.  For  a  defence  on  equitable  grounds,  that  after  the  accruing 
of  the  alleged  causes  of  action  and  after  the  Bankruptcy  Act,  1861,  to 
wit,  on  the  21st  October,  1864,  the  defendant  was  indebted  to  the  plain- 
tiffs  and  divers  other  persons  respectively,  and  thereupon  an  indenture 
was  made  in  the  words  and  figures  following,  that  is  to  say,  ^*  This  deed 
made  the  2l8t  day  of  October,  1864,  between  William  Bury  Westall, 
Jonathan  Westall,  and  James  Bury  Westall,  all  of  White  Ash  Mills, 
near  Church,  in  the  county  of  Lancaster,  cotton  manufacturers  and  co- 
partners, and  also  carrying  on  business  in  the  city  of  Manchester  aa 
merchants  and  commission  agents  and  copartners  unaer  the  style  or  firm 
of  Westall  Brothers,  of  the  one  part,  Lewin  Barned  Mosley,  of  Liver- 
pool, in  the  said  county  of  Lancaster,  banker,  R.  C.  Richards,  of  Kirk- 

*d711  ^^™'  ^^  *^^^  ^^^^  county,  cotton  spinner,  and  John  George 
^  Thomas  Child,  of  Manchester  aforesaid,  accountant,  on  behiuf 
and  with  the  assent  of  the  undersigned  creditors  •f  the  said  WiUiam 
Bury  Westall,  Jonathan  Westall  and  James  Bury  Westall,  of  the  other 
part ;  Witnesseth  that  the  said  William  Bury  Westall,  Jonathan  Westall 
and  James  Bury  Westall  hereby  convey  all  their  estate  and  effecta  to 
the  said  Lewin  Barned  Mozley,  B.  C.  Richards  and  John  George  Thomas 
Child  absolutely  to  be  applied  and  administered  for  the  benefit  of  the 
creditors  of  the  said  William  Bury  Westall,  Jonathan  Westall  and  James 
Bury  Westall,  in  like  manner  as  if  the  said  William  Bury  Westall,  Jona- 
than Westall  and  James  Bury  Westall  had  been  at  the  date  hereof  duly 
adjudged  bankrupts.  In  witness  whereof,  &c. :"  and  that  the  deed  had 
become  valid,  effectual  and  binding  on  all  the  creditors  of  the  defend- 
ant, including  the  plaintiffs,  as  if  they  were  parties  to  and  had  actually 
executed  the  same,  and  that  all  the  conditions  mentioned  in  the  Bank- 
ruptcy Act,  1861,  in  that  behalf  had  been  observed,  and  that  a  majority 
in  number  representing  three-fourths  in  value  of  the  creditors  of  the 
defendant  whose  debts  cespectively  amounted  to  10{.  and  upwards,  had, 
in  writing,  approved  of  and  assented  to  the  deed.  The  plea  then  alleged 
that  the  requisites  of  the  Bankruptcy  Act,  1861,  had  been  compUed 
with,  and  that  immediately  on  the  execution  of  the  deed  by  the  defend- 
ant possession  of  all  the  property  comprised  therein  of  which  the  defend- 
ant could  give  or  order  possession  was  given  to  the  trustees ;  and  that 
thcplaintiffs  before  and  when  the  deed  was  made  were  creditors  of  the 
defendant  in  respect  of  the  causes  of  action  in  the  declaration  men- 
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tioned,  and  had  had  dae  notice  of  the  deed  *and  been  requested  t^aito 
to  execute  the  same,  and  might  and  could  have  executed  the  ^ 
game  had  they  been  so  minded  and  still  might  execute  the  same,  and  the 
deed  was  in  full  force  and  eflfect ;  and  that  all  things  on  the  defendant's 
pari  had  been  done  and  happened  to  render  the  deed  as  ralid,  effectual 
and  binding  upon  the  plaintiflb  as  if  they  were  parties  to  and  had  actu- 
ally executed  the  same :  whereby  and  by  force  of  the  deed,  and  accord- 
ing to  the  form  and  effect  of  the  Bankruptcy  Act,  1861,  the  defendant 
had  been  released  and  discharged  from  the  alleged  causes  of  action  and 
from  this  action. 

Demurrer,  and  joinder  in  demurrer. 

jRetPj  in  support  of  the  demurrer. — ^First.  This  is  a  composition  deed 
under  The  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  184,  s.  192,  snd  the 
first  objection  is,  that  although  it  assigns  all  the  property  of  the  trader 
to  trustees  for  the  benefit  of  his  creditors  it  contains  no  release  by  them 
to  him.  Such  a  deed  is  no  answer  to  an  action  at  law  by  a  creditor : 
Erre  v.  Archer,  16  G.  B.  N.  S.  688  (E.  G.  L.  B.  vol.  Ill) ;  Jones  v. 
Morris,  ante,  198 ;  Glarke  v.  Williams,  S  H.  &  G.  508.(a)  [Gockburn, 
G.  J. — ^Is  it  not  an  answer  in  equity  f  Might  not  the  defendant  at  any 
time  have  recourse  to  a  Gourt  of  equity  for  protection  against  it  ?  You 
cannot  have  the  benefit  of  the  assignment  of  a  man's  estate  and  at  the 
same  time  sue  him  in  an  action.]  There  is  no  decision  that  a  Gourt  of 
equity  would  interfere ;  and  it  would  not,  seeing  that  the  plaintiffs' 
remedy  is  by  application  to  the  Gourt  of  Bankruptcy  to  issue  execution : 
The  Ipstones  rark  Iron  Ore  Gompany  v.  Pattinson,  2  H.  &  G.  828, 
^Scott  V.  Berry,  8  H.  i^  G.  966,  and  Glapham  v.  Atkinson,  4  B.  ri^Mo 
k  S.  722  (E.  G.'L.  R.  vol.  116),  may  be  cited,  but  what  was  done  >-  *^ 
there  was  equivalent  to  a  release.  [Lush,  J. — Sect.  197  of  the  statute 
says  that  so  soon  as  the  deed  is  registered  it  is  to  have  the  same  effect 
as  if  the  debtor  had  been  declared  bankrupt  and  the  creditor  had  proved 
his  debt.  The  creditor  could  not  prove  his  debt  and  also  bring  an 
action  ?] 

Secondly.  This  deed  is  not  executed  by  the  defendant  as  a  sole  debtor, 
but  by  the  defendant  and  two  of  his  partners,  who  assign  their  joint 
property  for  the  benefit  of  their  joint  creditors.  It  is  therefore  not  for 
the  benefit  of  the  plaintiff.  [He  cited  Walter  t;.  Adcock,  7  H.  &;  N. 
641J 

Mopwoodj  contrit  (having  been  directed  by  the  Gourt  to  confine  his 
attention  to  the  second  point). — A  party  has  not  the  less  a  claim  against 
one  of  three  persons  because  he  has  a  right  to  sue  all  three.  So 
here  all  the  estates  of  these  partners  are  conveyed  for  the  benefit  of  all 
their  creditors  as  if  they  had  become  bankrupts.  If  a  party  proves  a 
debt  and  also  brings  an  action  at  law  for  it,  the  Gourt  of  Bankruptcy, 
which  is  a  Gourt  of  equity,  will  restrain  him :  Ex  parte  Diack,  2  Mont. 
&  A.  676 ;  Ex  parte  Read,  1  Y.  &  B.  346.  If  necessary,  the  Gourt 
will  allow  the  defendant  to  amend  by  inserting  in  the  plea  the  words 
^^  and  each  of  them"  after  the  averment  that  the  deed  had  become  valid, 
effectual  and  bindine  on  all  the  creditors  of  the  defendant.  Walker  v. 
Nevill,  8  H.  &  G.  408,  is  an  authority  that  this  would  render  the  plea 
good. 

(a)  Afllrmed  on  error,  8  H.  A  C.  1001. 


.1 


974  E.  G.  RAILWAY  GO.  «.  WB8TALL.    M.  T.  1865. 

^9741       ^^^^^j  ^^  reply. — ^The  proposed  amendment  ought  not  to  be 
^  allowed.     The  plea  should  have  shown  how  the  joint  property  of 
these  partners  was  liable  for  their  separate  debts. 

CocKBDRN,  C.  J. — I  doabt  if  it  would  be  possible  to  frame  sneh  a 

Elea.  Sect.  192  of  stat  24  &  25  Vict.  c.  184,  speaks  of  a  debtor  and 
is  creditors,  and  although  it  uses  the  lingular  number  it  will  also  apply 
to  a  partnership  and  its  creditors.  But  when  you  have  a  composition 
with  the  creditors  of  a  partnership,  the  debts  and  creditors  of  the  part- 
nership are  distinct  from  those  of  the  individual  members.  This  plea 
fails  for  that  reason.  The  action  is  against  an  individual  member  of  a 
firm  in  respect  of  a  claim  not  on  the  partnership,  but  on  him  as  distinct 
from  the  partnership.  It  is  no  answer  to  the  plaintifis  to  say  you  are 
bound  by  a  deed  executed  by  the  members  of  the  partnership.  They 
eould  not  have  executed  such  a  deed,  for  they  would  not  be  bound  by  it. 
The  machinery  of  the  statute  therefore  does  not  apply. 
Mbllob,  Shbb  and  Lush,  JJ.,  concurred. 

Judgment  for  the 


*975]         *HASELGROVE  v.  JOHN  HOUSE.    Nov.  10. 

Comp<mH(m  cEeeci.— 24  S  25  VieL  e.  lU.-^Eekate.'-GemenMy. 

Wh«r»  io  A  eompontioa  de«d  under  sUi.  S4  A  25  Viot.  o.  1S4,  th«  r«Ieaa«  U  in  general  ttrms 
Itf  generality  may  be  restrioted  hj  the  language  of  the  other  parti  of  the  deed. 

Dbolaration  on  a  guarantee  by  the  defendant  for  a  sale  on  credit  of 
certain  goods  to  one  Kichard  House,  and  also  on  accounts  stated. 

Plea.  That  by  an  indenture  made  on  the  12th  April,  1865,  between 
the  defendant  of  the  first  part,  two  trustees  of  the  second  part,  mnd  all 
the  several  creditors  of  the  defendant  of  the  third  part,  after  reciting 
that  the  defendant  was  unable  to  pay  his  creditors  the  full  amount  of 
their  respective  debts,  and  had  proposed  to  pay  them  a  composition 
which  they  had  agreed  to  accept  (the  deed  here  set  out  the  terms  of  the 
f  composition,  and  proceeded  thus^ :  the  said  several  persons  and  corpora- 
tions, parties  hereto  of  the  thira  part,  for  and  on  behalf  of  themselves 
and  their  several  and  respective  partners,  do  and  each  and  every  of  them 
doth  by  these  presents  absolutely  remise,  release,  and  for  ever  quit 
claim  unto  the  said  John  House,  his  heirs,  executors  and  administrators, 
all  and  all  manner  of  action  and  actions,  suit  and  suits,  cause  and  causes 
of  action  and  suit,  contracts,  damages,  claims  and  demands  whatsoever 
which  the  said  parties  hereto  of  the  third  part,  or  any  or  either  of  them, 
either  alone  or  jointly  with  their  respective  partners  now  have,  or  which 
*9761  ^^^y  ^^  either  or  any  of  them,  or  any  or  either  of  their  *respec- 
-'  tive  partners,  or  the  respective  heirs,  executors,  or  administra- 
tors of  them  or  their  respective  partners,  at  any  time  or  times  hereafter, 
can,  shall,  or  may  have  or  be  entitled  to,  from,  upon  or  against  the  said 
John  House,  his  heirs,  executors  or  administrators,  by  reason  or  on  ac< 
count  of  any  debt  or  debts,  sum  or  sums  of  money,  bills,  bonds,  notes, 
securities  for  money,  contracts,  provisoes,  agreements,  reckonings,  ac- 
counts, dealings  or  transactions  whatsoever  owing  for  or  made  upon  or 
entered  into  by  the  said  John  House,  to  or  with  them  the  said  parties 
hereto  of  the  third  part  respectively,  either  alone  or  jointly  with  their 
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respective  partnerSy  or  transacted,  done  or  pending  by  and  between  them 
respectively  from  the  beginning  of  the  world  to  the  day  of  the  date  of 
these  presents,  save  and  except  the  covenants  and  agreements  herein 
contained.  The  plea  then  averred  that  a  majority  in  number  represent- 
ing three-foorths  in  valae  of  the  creditors  of  the  defendant,  whose  debts 
respectively  amounted  to  lOL  and  upwards,  did  in  writing  assent  to  and 
approve  of  the  deed ;  and  that  at  the  time  of  its  execution  the  plaintiff 
was  a  creditor  of  the  defendant  in  respect  of  his  claim,  that  the  requi^ 
sites  of  the  Bankruptcy  Act,  1861,  had  been  complied  with,  that  all 
conditions  happened,  &e. 

Demurrer,  and  joinder  in  demurrer. 

MelKsh  ( Waddy  with  him),  in  support  of  the  demurrer. — This  is  a 
composition  deed  which  is  unreasonable  and  bad,  the  release  which  it 
contains  being  too  general.  The  recital  of  the  deed  shows  that  the  object 
of  the  parties  was  to  discharge  the  defendant  *from  all  his  debts  1-^077 

K^vable  under  The  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  184.  I-  ^' ' 
e  deed  is  not  binding  on  non-assenting  creditors,  seeing  that  it  pur- 
ports to  release  '*  all  manner  of  causes  of  action  and  suit."  This  would 
include  claims  which  had  not  accrued  at  its  date,  and  actions  for  assault 
and  for  breach  of  promise  of  marriage.  [Lush,  J. — The  only  parties 
referred  to  in  the  deed  are  the  creditors'.]  Payler  v.  Homersham,  4  M. 
&  S.  428,  is  in  point.  Lord  Sllenborough  there  says,  p.  426,  ^'  I  do  not 
find  that  Lord  Holt,(a)  when  he  denied  the  authority  of  the  case  from 
Rollers  Abr.,  denied  also  the  position  of  Gregory,  J.,  that  the  general 
words  of  a  release  may  be  restrained  by  the  particular  recital.  Common 
sense  reauires  that  it  should  be  so,  and  in  order  to  construe  any  instru- 
ment truly  you  must  have  regard  to  all  its  parts,  and  most  especially  to 
the  particular  words  of  it.  I  am  sorry  therefore  to  find  that  the  case 
cited  from  Lord  RoUe  was  said  not  to  be  law,  because  it  seems  to  me  to 
be  as  sound  a  case  as  can  be  stated.  *  *  *  Surely  the  release  being  of 
an  aggregate  sum,  which  is  compounded  of  several  debts,  the  plaintiffs 
mar  aver  of  what  it  is  or  is  not  compounded."  And  Bayley,  J.,  adds, 
'^  There  is  no  doubt  but  a  particular  recital  in  a  deed  will  restrain  the 
general  words."  [Cockbubn,  G.  J.— ^-There,  a  particular  debt  due  to 
the  plaintiff  having  been  recited  in  the  release,  it  was  held  that  the 
general  terms  of  the  release  did  not  extend  to  other  debts.] 

Quaiuy  contrft. — This  deed  is  reasonable.  On  its  face  it  purports  to 
be  between  the  defendant  and  all  his  ^creditors ;  consequently  r*QYg 
unless  a  man  is  a  creditor, «.  e.  unless  he  had  a  claim  at  the  time  '- 
of  the  bankruptcy,  he  has  nothing  to  do  with  the  matter.  Although 
the  release  is  very  general  in  appearance  it  is  not  so  in  reality,  (He 
was  then  stopped.) 

CocKBURN,  G.  J. — The  expression  '^  contracts"  in  this  release  is  the 
only  material  one.  It  is  argued  that  this  includes  contracts  not  broken 
at  the  time  when  the  deed  was  executed.  When  however  we  look  at 
the  whole  of  the  instrument  we  see  that  it  is  not  the  true  construction. 
The  plaintiff  was  not  a  creditor  of  the  defendant  in  that  sense  at  the 
time  of  the  execution  of  the  deed,  and  therefore  is  not  bound  by  it. 

MsLLOB,  J. — The  general  words  of  the  release  are  restrained  by 
what  is  found  in  the  ouer  parts  of  the  deed. 

Shbb  and  Lush,  JJ.,  concurred. 

Judgment  for  the  defendant. 

(•)  8m  Knigbt «.  Col^  1  Show.  150, 166. 


979  BRABANT  v.  WILSON.    M.  T.  1865. 


»oTaT     *BRABANT  v.  Sir  THOMAS  MARTON  WILSON,  Bart. 
^^^J  Nov.  7 

Copyhold  AeU,  4  c§  5  Vict.  e.  35,  15  A  Id  Vict,  e,  51,  21  ^  22  Viet.  e.  94.— ^/tm- 
cAitem^ii^. — DUeharge  of  condition  in  preoiout  granU 

Aecording  to  the  onatom  of  *  eertain  manor  the  lord  wm  empowered,  with  the  eonecnt  of  the 
homage,  to  make  grants  of  pareelt  of  the  waste  land  of  the  manor  to  eostomary  tenants  thereof! 
He  made  a  grant  aceordingly  to  one  of  those  tenants  npon  the  following  eonditions :  thai  a  good 
footpath  four  feet  wide  should  he  made  on  the  south-west  side  of  the  said  piece  of  ground  so 
granted,  and  that  the  said  pieoe  of  ground  should  Im  enelosed,  and  at  all  tames  thereafter  should 
he  Itept  enelosed,  with  an  open  fenoe  or  paling  not  ezeeeding  Ave  feet  from  the  lerel  of  the  roads 
on  the  sereral  aides  of  the  said  pieoe  of  ground :  that  any  hedge  or  shmhs  planted  next  to  the 
said  fence  should  not  be  suffered  to  grow  above  the  said  height :  that  no  ereetion  or  bnilding 
should  at  any  time  thereafter  be  ereeted  on  the  said  pieee  of  groand  or  any  part  thereof.  The 
copyhold  having  l>een  afterwards  enfranchised  under  the  Copyhold  Acts,  A  k  b  Viet,  c  86,  15  A 
16  Tiot  0.  51,  21  A  22  Viet  o.  94:  Held,  that  the  aboTe  conditions  in  the  grant  were  diseharged 
by  the  enfranchisement 

Thb  following  case  was  stated  by  the  Copyhold  Commissioners  for 
the  opinion  of  this  Coart  under  the  provisions  of  The  Copyhold  Act, 
1841,  4  &  5  Vict.  c.  35,  s.  40,  and  The  Copyhold  Act,  1852,  15  &  16 
Vict.  c.  61,  s.  8. 

The  appellant  was  William  Hughes  Brabant,  a  tenant  of  the  manor 
of  Hampstead,  in  the  countv  of  Middlesex,  and  the  respondent  was 
Sir  Thomas  Maryon  Wilson,  lord  of  the  same. 

According  to  the  custom  of  the  manor  the  lord  might,  with  the  con- 
sent of  the  homage,  make  grants  of  parcels  of  the  waste  lands  of  the 
manor  to  customary  tenants  of  it. 

On  the  27 tb  May,  1820,  Sir  Thomas  Maryon  Wilson,  baronet,  the 
then  lord,  at  a  special  Court  holden  for  the  manor,  with  the  consent  of 
the  homage,  granted  to  George  Ceilings,  Esq.,  a  customary  tenant  of 
*Q801  ^^^  manor,  a  parcel  *of  the  waste  lands  upon  the  following  con- 
-■  ditions  in  the  erant  contained,  videlicet,  ^^  that  a  good  footpath 
four  feet  wide  should  oe  made  on  the  south-west  side  of  the  piece  of 
ground  so  granted,  and  that  the  piece  of  ground  should  be  enclosed, 
and  iat  all  times  thereafter  should  be  kept  enclosed,  with  an  open  fence 
or  paling  not  exceeding  five  feet  from  the  level  of  the  roads  on  the  sev- 
eral  sides  of  the  said  piece  of  ground :  that  any  hedge  or  shrubs  planted 
next  to  the  said  fence  should  not  be  suffered  to  grow  above  the  said 
height :  that  no  erection  or  building  should  at  any  time  thereafter  be 
erected  on  the  said  piece  of  ground  or  any  part  thereof."  By  the  grant 
there  was  reserved  to  the  lord,  his  heirs  and  assigns,  the  several  trees 
then  standing  on  that  piece  of  ground,  with  liberty  for  him,  his  heirs 
and  assigns,  at  any  time,  to  enter  upon  the  ground  to  cut,  fell,  take 
down  and  remove  the  same  for  his  and  their  own  use ;  and  there  was 
also  thereby  reserved  to  the  lord  and  to  the  trustees  of  the  Wells  Charity 
Estate,  within  the  manor  for  the  time  being,  and  also  to  the  customary 
tenants  for  the  time  being  of  the  copyhold  messuages  or  tenements  on 
the  north-west  side  of  the  piece  of  ground  then  belonging  to  Viscount 
Clifden,  and  his  and  their  stewards  and  agents,  full  liberty  and  author- 
ity at  any  time  after  any  building  or  erection  which  might  thereafter  be 
erected  or  set  up  on  the  said  piece  of  ground  contrary  to  the  condition 
aforesaid  should  be  so  erected,  to  enter  upon  the  ground  to  pull  down. 
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and  remove  anj  such  erection  or  baildinff  at  their  pleasure  without  anj 
interruption  by  the  tenant,  his  heirs  and  assigns ;  and  there  was  also 
reserved  by  the  grant  to  the  lord  and  to  the  trustees,  and  to  his  and 
their  stewards  and  agents,  like  liberty  and  authority  thereafter,  in  case 
sny  trees  *or  shrubs  should  be  planted  upon  the  ground,  which  r^QO| 
might  obstruct  or  diminish  the  prospect  from  any  part  of  the  1- 
charity  estate  in  a  north-east  direction  towards  and  over  Hampstead 
Heath,  to  enter  upon  the  ground,  and  to  cut  or  fell  and  remove  any 
such  trees  or  shrubs  at  his  and  their  pleasure,  without  any  interruption 
by  the  tenant,  &c.,  and  free  from  all  claim  and  .demand*  by  or  from  him 
or  them  in  con8e<|uence  of  the  exorcise  of  the  reservations,  liberties  and 
authorities  thereinbefore  reserved.  The  interest  of  Gteorge  OoUinn 
under  the  grant  in  that  piece  of  grouAd  vested  in  Jnly,  1§64,  in  the 
appellant,  who  then  became  the  purchaser  thereof,  and  was  duly  admit* 
ted  as  tenant  to  the  lord.  The  conditions  and  restriotions  contained 
in  the  grant  of  1820  had  not,  up  to  that  time,  been  broken  or  infringed, 
and  the  parties  in  whose  favour  those  conditions  and  restrictions  were 
created  by  the  grant  still  had  the  same  interests  in  their  continuing  in 
force  which  they  had  at  the  time  of  the  grant.  Lord  Clifden  and  the 
trustees  of  the  Wells  Charity  Estate  had  no  rights,  either  legal  or 
equitable,  as  against  the  lord  of  the  manor,  beyond  the  conditions  or 
restrictions  contained  in  the  grant  to  Georee  Ceilings,  Esq.,  and  their 
respective  rights  (if  any)  thereunder,  and  there  was  no  other  deed  or 
obligation  between  them  other  than  the  grant  to  Ceilings. 

In  September,  1864,  the  appellant,  under  the  provisions  of  The  Copy- 
hold Entranchisement  Acts,  gave  notice  in  writing  to  the  lord  of  the 
manor  of  his  desire  to  enfranchise  this  piece  of  ground  and  premises^ 
and  two  valuers  were  duly  appointed  to  assess  the  consideration  to  be 
paid  to  the  lord  for  such  enfranchisement.  *In  the  course  of  r^cgoo 
the  valuation  a  question  arose  whether  upon  the  enfranchise-  ^ 
ment  of  the  sround  the  conditions  and  restrictions  contained  in  the 
grant  against  building  and  planting  on  it  would  continue  to  be  in  force : 
the  vainer  for  the  lora  contending  that  they  would  not,  and  the  valuer 
for  the  appellant  contending  that  they  woula.  At  the  request  in  writ- 
ing of  the  parties,  made  within  due  time,  the  question  was  referred  to 
the  Copyhold  Commissioners,  who,  on  the  18th  February,  1865,  made 
their  decision  in  writing,  whereby ;  after  reciting  the  grant,  and  that  it 
was  material  to  the  valuation  of  the  gross  sum  of  money  to  be  paid  for 
the  enfranchisement  of  the  copyhold  tenement  whether  the  conditions 
mentioned  in  the  grant  would  so  far  continue  in  force  after  an  award 
of  enfranchisement  as  to  prevent  the  owner  for  the  time  being  of  the 
freehold  land  from  building,  planting  and  fencing  upon  it  as  he  might 
have  done  if  no  such  conditions  had  been  contained  in  the  grant,  and 
60  as  to  entitle  any  persons  to  enter  upon  such  lands  when  so  beeome  a 
freehold  tenure  and  to  pull  down  and  remove  any  erections  or  buildings 
erected  thereon  contrary  to  the  conditions  in  the  grant,  and  that  the 
continuance  or  non-continuance  in  force  of  such  conditions  of  such  en- 
franchisement was  a  question  of  law  material  to  the  valuation ;  the 
Commissioners  decided  that  the  conditions  and  restrictions  against  buiM- 
mg  and  planting  contained  in  the  grant  would  not  continue  ta.^>eiate 
After  the  enfranchisement  of  the  land. 
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•  The  appellant,  being  disaatisfied  with  thia  decision,  reqaeeted  tlie 
Commissioners  to  state  a  case,  and  this  case  was  accordingly  stated. 
MQQ^  *The  qaestion  for  the  opinion  of  the  Court  was,  whether  or 
^  not  the  restrictions  against  building  and  planting  contained  in 
the  graat  of  1820  would  continue  in  force  after  the  enfranchisement  of 
the  land. 

\  '  MdU§h  IR,  E.  Twmet  with  him),  for  the  appellant. — The  restrictioDs 
against  building  on  this  copyhold  continue  in  foroe  notwithstanding  the 
transfer  of  it  to  the  appellant  and  its  subsequent  enfranchisement. 
Where  a  man  acquires  l^nd,  he  entering  into  a  stipulation  that  he  will 
deal  with  it  in  a  specified  way,  although  at  law  this  is  only  a  covenant  in 
gross,  equity  will  enforce  it  against  all  purchasers  who  take  the  land 
under  him  with  notice  of  the  stipulation,  Tulk  v.  Moxhay,  2  Phill.  774, 
and  this  even  though  the  stipulation  be  not  under  seal,  Piggott  v.  Strat- 
ton,  Johns.  341.  The  original  grantee  probably  paid  less  for  this  land 
in  consequence  of  the  stipulation  that  np  building  should  be  erected  upon 
it,  and  the  homage  probably  gave  their  assent  to  the  grant  for  the  same 
reason,  that  being  a  matter  in  which,  as  neighbours,  they  were  interested. 
And  this  is  not  affected  by  the  subsequent  enfranchisement  of  the  copy- 
hold* .  The  Copyhold  Acts  do  not  enable  the  Commissioners  to  call  the 
parties  to  the  original  deed  before  them  in  order  to  give  them  compen- 
sation. 

(7.  PoOoek^  for  the  respondent. — The  doctrine  of  equity  which  has 
been  referred  to  may  be  conceded :  but  by  the  compulsory  onfranchise- 
ment  of  the  copyhold  the  original  restriction  was  put  an  end  to.  The 
*9841  ^'''^8^  having  once  given  their  assent  to  enclosing  this  land 
•i  *from  the  waste  have  no  longer  any  interest  in  the  matter.  In 
1  Watk.  Copyh.  4th  ed.,  489,  spealung  of  enfranchisement,  he  says,  *^  It 
is  *  the  conveyance  of  the  freehold:*  for  the  transfer  of  the  freehM^  is 
of  the  very  essence  of  enfranchisement."  And  p.  450,  '^  the  tenure, 
therefore,  being  extinct  as  to  the  enfranchising  lord,  he  cannot,  conse- 
quently, reserve  to  himself  any  services  on  such  enfranchisement.  He 
has  no  reversion  in  himself;  he  cannot  reserve  a  right  of  escheat." 

MeUiehj  in  reply. — The  homage  had  no  right  to  come  forward  until 
an  attempt  was  made  to  infringe  the  conditions  of  the  original  grant,  as 
is  now  done.  In  1  Scriven  Copyh.,  4th  ed.,  p.  16,  '*  The  demesnes  of 
a  manor  mav,  however,  under  an  immemorial  usage,  be  granted  out  to 
another,  aaa  still  remain  parcel  of  the  manor,  which  shows,  that,  excla- 
aive  of  the  transcendent  powers  vested  in  the  Legislature,  there  is  an 
exception  to  the  rule  that  copyholds  cannot  be  created  at  the  present 
day."  And  p.  17,  in  Hughes  v.  Games,  Select  Cas.  Chanc.  temp.  King 
62,  '^  it  was  admitted  that  a  lord  by  custom  may,  urith  the  eaneetU  of  the 
hemagey  make  new  grants  of  part  of  the  manor,  to  hold  by  copy,  and  a 
case  is  mentioned  by  the  reporter  to  have  been  cited  to  that  effect" 
Page  28.  "  A  custom  to  grant  out  of  the  wastes  of  the  manor  by  copj 
of  Court  roll  withotU  the  consent  of  the  homage''  is  too  unreasonable  to 
be  supported. 

CocKBUKN,  C.  J.— Our  judgment  must  be  for  the  respondent,  upon 

the  ground  that  the  appellant  holds  this  land  without  being  subject  to 

any  restraint  by  virtue  of  the  condition  in  his  grant  against  building 

*9851  *^^  ^^  ^"^  which  consequently  confers  on  the  Und  a  greater 

^  value  than  it  otherwise  would  have  had.   The  land  was  originally 
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part  of  the  waste  of  the  manor ;  and  the  lord  with  oonseot  of  the  hom- 
age was  entitled  to  convert  it  into  copyhold.  That  was  done  in  favour 
of  one  Collings,  from  whom  the  plaintiff  acquired  his  title,  and  it  ap- 
pears to  have  been  done  gratuitously  as  regards  the  homi^e,  who  could 
not  enforce  this  covenant  either  against  the  copyhold  tenant  on  the 
one  hand,  or  the  lord  of  the  manor  on  the  other.  There  is  nothing  to 
ahow  that  the  lord  and  the  homage  in  insistinff  on  this  reservation  in- 
tended it  for  the  general  benefit  of  the  copyholders.  But  even  if  this 
stipulation  were  so  intended,  it  does  not  follow  that  the  homage  would, 
at  law  in  equity,  have  any  locus  standi  to  enforce  it.  They  had  a 
right  to  withhold  their  assent  to  converting  a  portion  of  the  waste  into 
a  copyhold  tenement;  but  having  given  it,  and  the  lord  having  c«»n- 
verted  it,  the  interest  of  the  homage  as  to  that  portion  of  the  waste  nas 
entirely  ceased,  and  they  no  longer  have  anything  to  do  with  it.  If 
such  a  stipulation  were  made  on  their  behalf,  it  would  be  for  the  lord 
to  enforce  it :  perhaps  there  would  be  a  moral  obligation  on  him  to  do 
so,  but  nothing  more.  Now  bv  the  Copyhold  Acts,  4  &  5  Vict.  c.  S/>, 
15  &  16  Vict.  c.  51,  21  &  22  Vict.  o.  94,  the  lord  of  the  manor  and  the 
homage  can  voluntarily  (and  by  the  later  Acts  either  party  can  compel 
the  other)  to  enfranchise  the  copyhold.  The  statutes  give  full  and  ab- 
solute power  to  the  lord  and  the  tetiants  to  convert  what  was  copy- 
hold into  freehold,  and  there  is  a  machinery  provided  for  that  purpose. 
We  have  therefore  before  us  the  single  case  of  a  pi^ce  of  waste  which 
had  been  converted  into  copyhold ;  and  *now  under  the  recent  r^gog 
Act  about  to  be  converted  into  freehold  at  the  instance  of  the  '- 
tenant.  See  therefore  what  is  the  value  of  the  land  ?  If  it  were  worth 
any  person's  while  to  enforce  this  condition  against  building,  it  would 
be  unjust  to  make  the  tenant  pay  the  lord  of  the  manor  for  this  land 
as  if  there  were  no  such  condition.  But  here  the  lord  of  the  manor 
is  the  only  person  interested  in  the  copyhold,  and  he  is  prepared  to  re- 
lease it  for  ever.  Therefore  I  think  he  is  entitled  to  have  the  value 
of  it  now  assessed  as  if  there  were  no  restraint  upon  it.  This  is  not 
however  a  case  for  costs. 

MsLiiOB,  Shu  and  Lush,  JJ.,  concurred. 

Judgment  for  the  respondent. 


BUVELOT  V.  MILLS.    Nov.  10. 

jBoiOrtiplcfy.— 24  S  25  Vict.  e.  134.— Compon'f ion  deed.--OmuMum  of  eredUor^s 

name  in  fAe  deed.--  Drfenee  on  equitable  grounds. 

In  an  aatloii  againit  fthe  MMptor  of  aa  orerdae  bill  of  •zohaDgt,  Iho  dofendaot  pleadc4|  for 
defoneo  on  eqaitablo  groand«,  a  deod  mado  betwoon  himself  and  ihe  leToiml  penona  wlioto 
namea  were  thereto  subscribed  being  hia  ereditoray  whioh  after  reeiting  that  he  propoaed  to  pay 
them  a  eomposition  of  6«.  in  the  ponnd,  which  proposal  waa  aoeepted  hj  a  m^ority  in  nnmber 
repreaenting  three-fourths  in  Talue  of  the  creditora,  Ac,  witneaaed  that  the  defendant  eorenanted 
that  he  would  pay  to  thoae  peraona  the  aoTeral  anma  plaeed  oppoaite  to  their  namea  in  a  aohedalo 
to  the  deed,  being  the  amount  of  the  oompoaitlooy  by  two  equal  inatalmenta,  and  would  forth- 
with dellrer  to  them  promlsaory  notes  for  the  amount  of  thoae  inatalmenta :  they  ooTenanting 
that  until  the  defendant  made  default  in  the  performance  of  hia  eoTenanta  they  would  make  no 
elaim  or  demand  against  him :  that  the  defendant  at  the  time  he  ezeeuted  the  deed  waa  ignorant 
that  the  bill  aued  on  had  been  endorsed  to  the  plaintiff,  or  that  the  plaintiff  waa  hia  eredltor,  and 
therefore  eonld  not  inaort  the  same  in  the  scbednle  to  the  deed.  Held,  that  the  deed  was  sot  an 
naiwer  to  the  notion. 


986  BUVELOT  v.  HILLS.    H.  T.  1865. 

^  This  was  an  action  by  the  endorsee  of  an  overdae  bill  of  exchange 
for  82/.  13s.  drawn  by  J.  Cook,  and  accepted  by  the  defendant. 
*Q971       *^I^A9  f^^  defence  on  equitable  grounds,  that  after  the  draw- 

-'  ing  and  accepting  and  enaorsinff  ox  the  bill,  the  defendant  was 
indebted  to  the  plaintiff  and  divers  otner  persons,  and  thereupon  the 
deed  hereinafter  particularly  set  forth,  bearing  date  the  9th  of  Norem- 
ber,  1864,  was  made  and  entered  into  by  and  between  the  defiaidaBt 
(the  person  therein  named  Henry  Mills)  oi  the  first  part,  and  the  several 
persons  whose  names  and  seals  were  thereto  subscribed  and  set  being 
severally  creditors  in  their  own  right  or  in  copartnership,  or  being 
agents  or  attorneys  of  creditors  of  Hennr  Mills,  and  all  other  per- 
sons being  creditors  of  Henry  Mills  of  the  second  part,  which  deed 
with  the  schedule  thereto  annexed  was  in  the  words  and  figures  follow- 
ing, that  is  to  say, 

^'  This  indenture,  made  the  9th  day  of  November,  1864,  between  Henry 
Mills,  of  The  Radnor  Tavern,  Holborn,  in  the  county  of  Middlesex, 
licensed  victualler,  of  the  first  part,  and  the  several  persons  whose  names 
and  seals  are  hereunto  subscribed  and  set,  being  severally  creditors  in 
their  own  right  or  in  copartnership,  or  being  agents  or  attorneys  of 
creditors  of  tne  said  Henry  Mills,  and  all  other  persons  being  creditors 
of  the  said  Henry  Mills,  of  the  second  part :  Whereas  the  said  Henry 
Mills  being  indebted  to  the  several  persons  parties  hereto  of  the  second 
part  respectively,  and  being  unable  to  pay  his  debts  in  full,  proposed  to 
pay  to  tne  said  persons  a  composition  of  five  shillings  in  the  pound  on 
their  said  respective  debts  in  the  manner  and  upon  the  terms  hereinafter 
expressed,  which  proposal  was  accepted  by  a  majority  in  number  repre- 
senting three-fourths  in  value  of  the  said  creditors  whose  debts  respec- 
tively amount  to  ten  pounds  and  upwards,  as  appears  by  the  respective 
*9881  ^^^^*  ^^^  ^^'^  ^^  ^^^^  majority  signed  and  set  in  the  *first  and 

-*  fourth  columns  of  the  Schedule  hereunder  written  :  Now  this 
indenture  witnesseth  that  in  pursuance  of  the  premises  he  the  said 
Henry  Mills,  for  himself,  his  heirs,  executors  and  administrators,  doth 
hereby  covenant  with  the  said  persons  parties  hereto  of  the  second  part. 
and  each  of  them,  their  and  each  of  their  executors,  administrators  and 
assigns,  in  manner  following  (that  is  to  say),  First,  that  he  the  said 
Henry  Mills,  his  heirs,  executors,  administrators  or  assigns,  shall  and 
will  pay  or  cause  to  be  paid  unto  the  said  persons  respectively,  their  re- 
spective executors,  administrators  or  assigns,  the  several  sums  of  money 
placed  opposite  to  the  respective  names  of  the  said  persons  in  the  third 
column  of  the  said  Schedule,  being  the' amount  of  the  said  composition 
of  five  shillings  in  the  pound,  which  same  several  sums  shall  be  paid 
without  any  deduction  wnatsoever  by  two  equal  instalments  of  two  shil- 
lings and  sixpence  in  the  pound  in  manner  following  (namely),  the  first 
of  such  instalments  at  the  expiration  of  three  calendar  months  from  the 
day  of  the  date  hereof,  and  the  second  of  such  instalments  at  the  expi- 
ration of  six  calendar  months  from  the  day  of  the  date  hereof;  and. 
Second,  that  he  the  said  Henry  Mills  shall  and  will  forthwith  make  and 
deliver  to  the  said  persons  respectively,  their  respective  executors, 
administrators  or  assigns,  his  promissory  notes  payable  at  three  calendar 
months  and  six  calendar  months  from  the  day  of  the  date  hereof  for  tbe 
amount  of  the  said  several  instalments.  And  it  is  hereby  declared  that* 
until  the  said   Henry  Mills,  his  heirs,  executors,   administrators  or 
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assigns,  shall  fail  to  perform  the  covenants  hereinbefore  on  his  part  con- 
tained, the  said  persons  parties  hereto  of  the  second  part  respectively, 
their  respective  heirs,  executors,  administrators  or  assigns,  "^shall  r^ooo 
not  commence  or  bring  any  action,  suit  or  proceeding  at  law  or  in  ■- 
equity  against  or  make  any  claim  or  demand  upon  or  in  anywise  molest 
the  said  Henry  Mills,  his  heirs,  executors  or  administrators,  or  his  or 
their  estate  or  effects,  for  or  by  reason  or  on  account  of  the  said  debts 
specified  in  the  second  column  of  the  said  Schedule :  Provided  always 
and  it  is  hereby  declared  that  nothing  herein  contained  shall  make  void, 
invalidate  or  prejudiciaDy  affect  any  mortgage  charge,  lien,  security  or 
right  which  any  of  the  said  persons  parties  hereto  of  the  second  part 
have  upon  or  affecting  any  specific  property  of  the  said  Henry  Mills  for 
or  in  respect  of  any  of  the  said  debts  specified  in  the  second  column  of 
the  said  Schedule  or  any  bond,  bill,  note  or  liability  given  or  payable 
by  or  affecting  any  person  or  persons  other  than  the  said  Henry  Mills 
for  or  in  respect  of  any  of  the  same  debts,  so  that  every  such  mortgage 
charge,  lien,  security  or  ri^t  so  far  as  the  same  concerns  the  property 
comprised  therein  or  subject  thereto  but  not  as  concerns  the  said  Henry 
Milk  personally,  and  every  such  bond,  bill,  note  or  liability  so  far  as 
the  same  concerns  any  person  or  persons  other  than  the  said  Henry 
Mills  but  not  as  concerns  the  said  Henry  Mills  shall  and  may  remain 
available  both  at  law  and  in  eouity  in  as  ample  a  manner  as  if  these 
presents  had  not  been  made.  In  witness,  &c."  [Here  followed  the 
Schedule,  in  which  however  the  name  of  the  plaintiff  did  not  appear.] 
The  plea  then  averred  that  the  deed  was  a  deed  relating  to  the  debts 
and  Uabilites  of  the  defendant  and  his  release  therefrom,  and  the  dis- 
tribution, inspection,  conduct,  management  or  winding-up  of  his  estate, 
and  the  majority  in  number  representing  three-fourths  in  value  of  the 
creditors  of  the  defendant,  whose  debts  respectively  ^amounted  r^^oon 
to  10{.  and  upwards,  did  in  writing  assent  to  and  approve  of  the  ^ 
deed ;  that  the  execution  by  the  Mfendant  was  attested  by  an  attorney ; 
and  that  the  deed  was  stamped  and  registered  as  required  by  the  Bank- 
ruptcy Act,  1861 :  and  at  the  fime  of  the  execution  of  the  deed  the 
bill  of  exchange  had  been,  though  unknown  to  the  defendant,  endorsed 
to  the  plaintiff  and  the  plaintiff  was  then,  though  unknown  to  the  de- 
fendant, a  creditor  of  the  defendant  in  respect  of  the  claim  herein 
pleaded  to,  within  the  meaning  of  *'  The  Banxruptcy  Act,  1861,"  and 
by  reason  of  the  defendant  being,  as  he  was  till  the  commencement  of 
this  suit,  wholly  ignorant  of  the  endorsement  of  the  bill  to  the  plaintiff, 
and  wholly  ignorant  who  the  holder  of  the  bill  then  was,  ana  wholly 
ignorant  of  the  plaintiff  being  a  creditor  of  the  defendant  or  who  was  a 
creditor  of  the  defendant  in  respect  of  the  bill,  the  defendant  was  un- 
able to  insert  the  amount  of  the  bill  opposite  the  name  of  the  plaintiff, 
or  opposite  the  name  of  any  creditor  in  the  second  column  of  the 
Schedule,  and  was  unable  to  tender  the  deed  to  the  plaintiff  for  the  in- 
sertion of  the  amount  or  for  the  execution  of  the  deed,  and  was  unable 
to  tender  to  the  plaintiff  the  promissory  notes  in  the  deed  mentioned, 
and  the  defendant,  after  he  discovered  that  the  plaintiff  was  the  holder 
of  the  billy  was  at  all  times  ready  and  willing,  and  within  a  reasonable 
time  after  the  commencement  of  this  suit,  tendered  and  offered  to  the 
plaintiff  the  deed  for  subscription  and  execution  by  the  plaintiff,  and 
that  the  amount  of  the  bill  snould  be  placed  opposite  to  the  name  of 
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^  This  was  an  action  bj  the  endorsee  of  an  overdue  bill  of  exchange 
for  82/.  13«.  drawn  by  J.  Cook,  and  accepted  by  the  defendant. 
=^9^71  *Pl6<^9  for  defence  on  equitable  grounds,  that  after  the  draw- 
-'  ing  and  accepting  and  endorsing  ox  the  bill,  the  defendant  was 
indebted  to  the  plaintiff  and  divers  otner  persons,  and  thereupon  the 
deed  hereinafter  particularly  set  forth,  bearing  date  the  9th  of  Novem- 
ber, 1864,  was  made  and  entered  into  bv  and  between  the  defendant 
(the  person  therein  named  Henry  Mills)  of  the  first  part,  and  the  several 
persons  whose  names  and  seals  were  thereto  subscribed  and  set  being 
severally  creditors  in  their  own  right  or  in  copartnership,  or  being 
agents  or  attorneys  of  creditors  of  Hennr  Mills,  and  all  other  per- 
sons being  creditors  of  Henry  Mills  of  the  second  part,  which  deed 
with  the  schedule  thereto  annexed  was  in  the  words  and  figures  follow- 
ing, that  is  to  say, 

''  This  indenture,  made  the  9th  day  of  November,  1864,  between  Henry 
Mills,  of  The  Radnor  Tavern,  Holborn,  in  the  county  of  Middlesex, 
licensed  victualler,  of  the  first  part,  and  the  several  persons  whose  names 
and  seals  are  hereunto  subscribed  and  set,  being  severally  creditors  in 
their  own  right  or  in  copartnership,  or  being  agents  or  attorneys  of 
creditors  of  the  said  Henry  Mills,  and  all  other  persons  being  creditors 
of  the  said  Henry  Mills,  of  the  second  part :  Whereas  the  said  Henry 
Mills  being  indebted  to  the  several  persons  parties  hereto  of  the  second 
part  respectively,  and  being  unable  to  pay  his  debts  in  full,  proposed  to 
pay  to  tne  said  persons  a  composition  of  five  shillings  in  the  pound  on 
their  said  respective  debts  in  the  manner  and  upon  tne  terms  hereinafter 
expressed,  which  proposal  was  accepted  by  a  majority  in  number  repre- 
senting three-fourths  in  value  of  the  said  creditors  whose  debts  respec- 
tively amount  to  ten  pounds  and  upwards,  as  appears  by  the  respective 

*9881  ^^°^^  ^^^  ^^^  of  ^^^^  majority  signed  and  set  in  the  ^first  and 
-I  fourth  columns  of  the  Schedule  hereunder  written  :  Now  this 
indenture  witnesseth  that  in  pursuance  of  the  premises  he  the  said 
Henry  Mills,  for  himself,  his  heirs,  executors  and  administrators,  doth 
hereby  covenant  with  the  said  persons  parties  hereto  of  the  second  part, 
and  each  of  them,  their  and  each  of  their  executors,  administrators  and 
assigns,  in  manner  following  (that  is  to  say).  First,  that  he  the  said 
Henry  Mills,  his  heirs,  executors,  administrators  or  assigns,  shall  and 
will  pay  or  cause  to  be  paid  unto  the  said  persons  respectively,  their  re- 
spective executors,  administratojrs  or  assigns,  the  several  sums  of  money 
placed  opposite  to  the  respective  names  of  the  said  persons  in  the  third 
column  of  the  said  Schedule,  being  the' amount  of  the  said  composition 
of  five  shillings  in  the  pound,  which  same  several  sums  shall  be  paid 
without  any  deduction  wnatsoever  by  two  equal  instalments  of  two  shil- 
lings and  sixpence  in  the  pound  in  manner  following  (namely),  the  first 
of  such  instalments  at  the  expiration  of  three  calendar  months  from  the 
day  of  the  date  hereof,  and  the  second  of  such  instalments  at  the  expi- 
ration of  six  calendar  months  from  the  day  of  the  date  hereof;  and. 
Second,  that  he  the  said  Henry  Mills  shall  and  will  forthwith  make  and 
deliver  to  the  said  persons  respectively,  their  respective  executors, 
administrators  or  assigns,  his  promissory  notes  payable  at  three  calendar 
months  and  six  calendar  months  from  the  day  of  the  date  hereof  for  the 
amount  of  the  said  several  instalments.  And  it  is  hereby  declared  that* 
until  the  said   Henry  Mills,  his  heirs,  executors,   administrators  or 
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assigns,  shsU  fail  to  perform  the  covenants  hereinbefore  on  bis  part  con- 
tained, the  said  persons  parties  hereto  of  the  second  part  respectively, 
their  respective  heirs,  executors,  administrators  or  assigns,  *8hall  r^ooq 
not  commence  or  bring  any  action,  suit  or  proceeding  at  law  or  in  ■- 
equity  against  or  make  any  claim  or  demand  upon  or  in  anywise  molest 
the  said  Henry  Mills,  his  heirs,  executors  or  administrators,  or  his  or 
their  estate  or  effects,  for  or  by  reason  or  on  account  of  the  said  debts 
specified  in  the  second  column  of  the  said  Schedule:  Provided  always 
and  it  is  hereby  declared  that  nothing  herein  contained  shall  make  void, 
invalidate  or  prejudiciaDy  affect  any  mortgage  charge,  lien,  security  or 
right  which  any  of  the  said  persons  parties  hereto  of  the  second  part 
have  upon  or  affecting  any  specific  property  of  the  said  Henry  Mills  for 
or  in  respect  of  any  of  the  said  debts  specified  in  the  second  column  of 
the  said  Schedule  or  any  bond,  bill,  note  or  liability  given  or  payable 
by  or  affecting  any  person  or  persons  other  than  the  said  Henry  Mills 
for  or  in  respect  of  any  of  the  same  debts,  so  that  every  such  mortgage 
charge,  lien,  security  or  right  so  far  as  the  same  concerns  the  property 
comprised  therein  or  subject  thereto  but  not  as  concerns  the  said  Henry 
Mills  personally,  and  every  such  bond,  bill,  note  or  liability  so  far  as 
the  same  concerns  any  person  or  persons  other  than  the  said  Henry 
Mills  but  not  as  concerns  the  said  Henry  Mills  shall  and  may  remain 
available  both  at  law  and  in  equity  in  as  ample  a  manner  as  if  these 
presents  had  not  been  made.  In  witness,  &e.**  [Here  followed  the 
Schedule,  in  which  however  the  name  of  the  plaintiff  did  not  appear.] 
The  plea  then  averred  that  the  deed  was  a  deed  relating  to  the  debts 
and  Uabilites  of  the  defendant  and  his  release  therefrom,  and  the  dis- 
tribution, inspection,  conduct,  management  or  windinff-np  of  his  estate, 
and  the  majority  in  number  representing  three-fourths  in  value  of  the 
creditors  of  the  defendant,  whose  debts  respectively  ^amounted  r^oon 
to  10{.  and  upwards,  did  in  writing  assent  to  and  approve  of  the  ^ 
deed ;  that  the  execution  by  the  defendant  was  attested  by  an  attorney ; 
and  that  the  deed  was  stamped  and  registered  as  required  by  the  Bank- 
ruptcy Act,  1861 :  and  at  the  time  of  the  execution  of  the  deed  the 
bill  of  exchange  had  been,  though  unknown  to  the  defendant,  endorsed 
to  the  plaintiff  and  the  plaintiff  was  then,  though  unknown  to  the  de- 
fendant, a  creditor  of  the  defendant  in  respect  of  the  claim  herein 
pleaded  to,  within  the  meaning  of  **  The  Banxruptcy  Act,  1861,"  and 
by  reason  of  the  defendant  being,  as  he  was  till  the  commencement  of 
this  suit,  wholly  ignorant  of  the  endorsement  of  the  bill  to  the  plaintiff, 
and  wholly  ignorant  who  the  holder  of  the  bill  then  was,  ana  wholly 
ignorant  of  the  plaintiff  being  a  creditor  of  the  defendant  or  who  was  a 
creditor  of  the  defendant  in  respect  of  the  bill,  the  defendant  was  un- 
able to  insert  the  amount  of  the  bill  opposite  the  name  of  the  plaintiff, 
or  opposite  the  name  of  any  creditor  in  the  second  column  of  the 
Schedule,  and  was  unable  to  tender  the  deed  to  the  plaintiff  for  the  in- 
sertion of  the  amount  or  for  the  execution  of  the  deed,  and  was  unable 
to  tender  to  the  plaintiff  the  promissory  notes  in  the  deed  mentioned, 
and  the  defendant,  after  he  discovered  that  the  plaintiff  was  the  holder 
of  the  bill,  was  at  all  times  ready  and  willing,  and  within  a  reasonable 
time  after  the  commencement  of  Uiis  suit,  tendered  and  offered  to  the 
plaintiff  the  deed  for  subscription  and  execution  by  the  plaintiff,  and 
that  the  amount  of  the  bill  snould  be  placed  opposite  to  the  name  of 
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the  plaintiff  in  the  second  column  of  the  Schedule,  and  to  give  the 
plaintiff  the  promissory  notes,  but  the  plaintiff  wholly  refused  to  sub- 
*d9l1  ^^^^^  ^^^  name  to  the  deed,  and  to  «xeonte  the  same  *or  to  allow 
■^  of  the  amount  of  the  bill  being  placed  opposite  to  his  name  in 
the  second  column  of  the  Schedule,  or  to  receive  the  promissory  notes : 
and  all  conditions  having  been  performed,  and  all  things  having  hap- 
pened necessary  in  that  behalf,  the  plaintiff  became,  and  was  and  is 
bound  by  the  said  deed  as  if  he  had  been  a  party  thereto  and  had  duly 
executed  the  same. 

Demurrer,  and  Joinder  in  demurrer. 

Replication.  That  the  plaintiff  never  executed  or  assented  to  the 
said  deed,  and  the  debt  sued  for  never  was  specified  in  the  second 
column  of  the  said  Schedule. 

Demurrer,  and  joinder  therein. 

Joseph  Broumj  for  the  plaintiff. — This  plea  is  bad,  both  at  law  and  in 
equity.  It  is  well  established  that  in  order  to  render  a  composition 
deed  valid  it  must  be  for  the  benefit  of  all  the  creditors  of  the  debtor. 
The  present  deed  professes  to  be  made  between  the  debtor  and  the 
several  persons  whose  names  and  seals  are  subscribed,  beinff  severally 
creditors  of  the  debtor,  and  all  other  persons  being  his  creditors ;  but 
neither  the  name  of  the  plaintiff  nor  the  amount  of  his  debt  is  set  out  in 
the  Schedule  containing  the  names  of  the  subscribing  parties,  the  amount 
of  their  debts,  and  the  amount  of  composition  payable  to  each,  and  con- 
sequently no  composition  for  any  payment  to  the  plaintiff.  The  cove- 
nant by  the  debtor  is  only  to  pay  the  sums  of  money  which  are  set  out 
in  the  schedule,  and  the  covenant  by  the  creditors  is  not  to  sue  in 
respect  to  those  debts.  [Lush,  J. — The  plea  says  that  at  the  time  of 
the  deed  and  registration  the  defendant  was  not  aware  who  was  the 
holder  of  the  bill  of  exchange  sued  on.]  Sect.  200  of  The  Bankruptcy 
*9921  '^^^  1861,  24  k  25  Vict.  c.  IM,  points  out  the  course  *to  be 
-I  taken  in  such  a  case.  Even  if  the  covenant  of  the  creditors  does 
extend  to  the  plaintiff,  a  default  has  been  made  by  the  defendant  in 
payment,  and  therefore  the  plaintiff  may  sue. 

Macnamaraj  contrft. — ^The  Court  will  construe  this  deed  so  as  to 
carry  out  the  intention  of  the  parties  to  it.  The  recital  shows  the  intm- 
tion  to  have  been  that  each  creditor  should  receive  a  dividend  of  Ss.  in 
the  pound.  The  deed  is  made  for  the  benefit  of  all  the  creditors  of  the 
debtor,  and  the  names  of  creditors  and  the  sums  of  money  due  to  each 
in  the  schedule  to  the  deed  are  only  inserted  as  matter  of  description 
and  calculation,  but  the  debtor's  covenant  was  to  pav  the  amount  of  the 
composition  to  all  his  creditors.  The  plaintiff  had  the  option  of  becom- 
ing party  to  the  deed :  Clapham  v.  Atkinson,  4  B.  fc  S.  722  (E.  0.  L. 
R.  vol.  116),(a)  Harrhy  v.  Wall,  1 B.  &  A.  103 ;  although  the  sUtute  ren- 
ders this  unnecessary  if  the  statutable  majority  have  done  so.  [CocK- 
BURK,  C.  J.— Those  cases  differ  from  the  present.  Here  the  plaintiff's 
name  is  omitted  from  the  Schedule.]  The  unintentional  omission  in 
the  Schedule  of  the  names  of  some  of  the  creditors  is  not  material : 
Lyne  v.  Wyatt,  18  0.  B.  N.  S.  598  (E.  C.  L.  R.  vol.  114) :  and  it  was 
the  same  under  the  old  insolvent  laws :  Reeves  v.  Lambert,  4  B.  ft  C. 
214  (E.  0.  L.  R.  vol.  10).  If  a  creditor  who  takes  a  composition  after- 
wards sues  for  the  tofiole  debt,  it  is  a  fraud  on  the  others.    Where  a  deed 

(o)  Afflrm^d  oo  error,  4  B.  A  8.  YSO  (E.  0.  L.  R.  toL  116). 
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in  ito  tenns  was  limited  to  8uob  creditors  as  should  accede  to  the  com- 
position within  a  limited  time,  other  creditors  were  allowed  to  come  in 
afterwards,  and  share  in  the  benefit :  Whitmore  v.  Turquand,  8  De  O. 
"F.  k  J.  107.  Besides,  *a  covenant  not  to  sue  is  not  necessarily  r^goo 
pleadable  as  a  release.  It  is  only  so  when  the  Court  sees  that  ^ 
to  sue  the  defendant  would  be  inequitable,  which  is  not  the  case  here. 

Ja$^h  BraufUy  in  reply. — ^A  defence  on  equitable  grounds  can  only 
be  pleaded  when  a  Court  of  equity  would  grant  a  perpetual  uncondi- 
tional injunction :  Day,  Common  Law  Procedure  Acts,  p.  241 ;  Mines 
Hoyal  Societies  v.  Magnay,  10  Exch.  489,  Wood  v.-  The  Copper  Miners 
Company,  17  C.  B.  561  (E.  C.  L.  R.  vol.  84),  Woodhouse  v.  Fare- 
brother,  6  E.  &  B.  277  (E.  C.  L.  R.  vol.  85).  Here  a  Court  of  eouity 
would  not  have  granted  an  injunction  except  on  the  terms  of  the  defena- 
imt  paying  the  instalments  due,  and  giving  the  promissory  notes.  [He 
cited  Bac.  Abr.  Tender^  H.  2,  8.] 

CooKBU&K,  G.  J. — Our  judgment  must  be  for  the  plaintiff.  There 
can  be  no  doubt  that  the  partioular  effect  which  this  aeed  will  have  in 
the  present  case  was  not  in  the  contemplation  of  the  parties  to  it.  Here 
a  bill  of  exchange  to  which  the  defendant  had  affixed  his  name  as 
acceptor  came  into  the  hands  of  the  plaintiff.  The  defendant  then 
entered  into  this  deed  of  composition  with  his  creditors,  but  it  b  impos- 
sible to  avoid  seeing  that  when  the  deed  was  drawn  up  he  had  com- 
pletely lost  sisht  of  and  forgot  the  bilL  The  defendant's  covenant  is 
that  he  '^  shall  and  will  pay  or  cause  to  be  paid  unto  the  said  persons 
respectively,  their  respective  executors,  administrators  or  assigns,  the 
several  sums  of  money  placed  opposite  to  the  respective  names  of  the 
said  persons  in  the  third  column  of  the  said  Schedule,  being  the  r*oQ4 
^amount  of  the  said  composition  of  5s.  in  the  pound;"  ana  it  is  ^ 
then  declared  that  until  the  defendant  makes  default  in  his  covenant  no 
action,  &c.,  shall  be  brought  against  him.  This  cannot  apply  to  a  debt 
not  comprehended  in  the  Schedule,  and  consequently  no  provision  is 
made  by  this  deed  for  the  debt  of  the  plaintiff  who  is  suing.  To  make 
a  deed  of  this  kind  binding  and  effective  on  creditors  who  are  not  par- 
ties to  it,  except  so  far  as  the  Act  of  Parliament  makes  them  such,  it 
must  provide  for  their  case  as  much  as  it  does  for  those  who  are  assent- 
ing parties  to  it.  As  here  therefore  no  provision  is  made  for  this  debt, 
and  if  the  plaintiff  had  claimed  to  be  paid  his  composition  he  could  not 
have  insisted  on  it  by  virtue  of  any  covenant  by  the  defendant,  or  if  the 
latter  had  brought  an  action  on  the  covenant  in  the  deed  against  th^ 
creditor,  he  could  not  have  maintained  his  action  because  the  plaintiff 's 
name  was  not  mentioned  in  the  deed,  the  plea  fails. 

The  deed  is  therefore  bad  so  far  as  it  is  attempted  to  make  it  binding 
on  the  plaintiff,  and  consequently  is  no  bar  to  this  action. 

Mellor  and  Lush,  JJ.,  concurred. 

Judgment  for  the  plaintiff. 
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PARSONS  and  Another  v.  OARR. 

€<fmman  Law  Procedure  Act,  1854, 17  dh  18  Vict  e.  125,  «.  51. — InUrro^^aiorim, — 

Judges  order, — Coets, 

1.  In  Ml  Mtion  on  oommon  eomiti  broogkt  bj  fiirviving  putBen,  to  wUoh  tho  dofoadoal 
plMded  a  settlenneDt  of  Mcoonti  with  the  deoauod  partner,  and  receipt  of  a  bill  of  ezefaaaga 
by  him  according  to  the  terms  of  that  lettlement,  interrogatories  under  The  Common  Law  Pro- 
cedure Act,  17  A  18  Vict,  c  115,  f.  51,  may  be  pot  to  the  defendant  as  to  the  partlcalan  of  that 
settlement,  and  the  time  when  and  the  place  where  It  was  entered  Into. 

i.  The  same  in  an  action  against  the  same  defendant  by  the  eieenton  of  the  deeeaaed  partnar. 

S.  The  rule  that  when  an  application  against  a  Judge's  order  ia  discharged  it  is  disohnrgod 
with  costs,  is  not  a  uni?ersal  one. 

Thb  first  of  these  aotions  was  hroaght  by  the  plaintiffs  as  aarviring 
partners  of  J.  Parsons. 

The  declaration  consisted  of  the  common  money  counts  for  goods  aoM 
and  delivered,  for  work  done,  and  materials  provided,  money  paid,  and 
money  due  on  accounts  stated,  during  the  lifetime  of  Parsons ;  and  also 
for  money  due  to  the  plaintiflb  as  surviving  partners  of  Parsons  upon 
accounts  stated,  since  his  death. 

Pleas.     First.  To  the  whole  declaration,  Never  indebted. 

Second.  As  to  so  much  of  the  plaintiffs'  claim  as  was  alleged  to  have 
accrued  during  the  life  of  Parsons,  that  that  claim  consisted  of  items 
disputed  by  the  defendant  to  be  due  to  the  plaintiffs  and  Parsons,  and 
items  of  an  unliquidated,  unascertained  and  unknown  amount  which, 
unless  ascertained  by  the  parties  themselves,  would  be  wholly  uncertain 
till  assessed  by  the  verdict  of  a  jury ;  that  Parsons  in  his  lifetime  made 
a  certain  other  claim  against  the  defendant,  which  consisted  (like  the 
*9961  ^^^  ^claims)  of  disputed  items  and  unliquidated  items ;  that 
^  the  defendant  and  Parsons,  in  his  lifetime,  in  pursuance  of  a 
previous  agreement  between  them  to  that  effect,  jointly  ascertained 
which  of  the  disputed  items  of  both  claims  were  or  were  not  due,  and 
jointly  ascertained  the  unliquidated  amounts  of  the  items  of  both 
claims,  and  fixed  66^  18s.  8d.  as  the  whole  amount  due  from  the  de- 
fendant  in  respect  of  the  claim  to  which  this  plea  was  pleaded  and  of 
Parsons's  other  claim,  and  the  defendant  then  accepted  and  delivered  to 
Parsons  for  that  amount  a  bill  of  exchange,  drawn  by  Parsons  upon  the 
defendant,  for  the  payment  to  Parsons  of  662.  18s.  od.,  two  years  after 
date ;  and  that  Parsons  accepted  the  defendant's  performance  of  the 
agreement  in  full  satisfaction  and  discharge  of  the  claim  to  which  this 
plea  was  pleaded,  and  of  Parsons's  other  claim  in  respect  of  every  sum 
beyond  the  sum  for  which  the  bill  was  delivered ;  that  no  accounts  were 
stated  as  alleged  in  the  declaration,  except  as  mentioned  in  this  plea ; 
that  afterwards,  and  before  the  bill  was  due,  the  defendant  (in  pursu- 
ance of  an  agreement  to  that  effect  between  him  and  Parsons)  paid  to 
Parsons  (the  holder  of  the  bill)  802.,  parcel  of  the  amount  of  the  bill, 
and  accepted  and  delivered  to  Parsons,  for  the  residue  of  the  bill,  a 
second  bill  of  exchange  drawn  by  Parsons,  upon  the  defendant,  for  the 
payment  by  the  defendant  to  Parsons  of  262.  18s.  8<2.,  three  years  after 
date,  and  Parsons  then  discharged  the  defendant  from  all  liability  on 
the  first  bill,  and  delivered  it  up  to  the  defendant,  and  the  second  bill 
had  not  yet  become  due,  nor  had  the  three  years  from  its  date  elapsed. 
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Application  having  been  made  by  the  plaintiffs  for  leave  to  deliver 
interrogatories  to  the  defendant  nnder  *8tat.  17  k  18  Vict.  o.  ri^og7 
125,  s.  51,  Blackbarn,  J.,  allowed  the  following  inter  alias.  ^ 

**  When,  where,  and  at  what  place,  and  at  what  time  and  hour  of  the 
day,  did  yon  and  Parsons,  if  at  all,  or  if  ever,  meet  to  ascertain,  settle, 
and  assess  the  respective  amounts  of  the  claims  and  demands  mentioned 
in  your  plea  T 

**  At  the  time  of  the  alleged  adjustment  or  settlement  of  the  accounts 
respectively  mentioned  by  yon  in  your  plea,  state  what  particulars  or 
bills  of  account  or  books  were  before  you  and  Parsons,  and  whether  or 
not  the  items  of  claim  mentioned  and  comprised  in  the  particulars  of 
demand  in  this  action,  and  the  particulars  of  demand  in  the  action  of 
Parsons  and  Another,  Executors,  &c.,  against  you,  were  before  you  and 
Parsons,* and  the  subject  of  discussion  and  adjustment.  If  these  items 
were  not,  state  then  what  items,  claims,  or  accounts  were :  what  was 
the  whole  and  joint  amount  allowed  by  Parsons,  if  at  all,  in  your  favour, 
upon  the  two  accounts. 

**  Was  or  was  not  the  bill  of  exchange  for  551.  18s.  8(i.,  mentioned 
by  you  in  your  plea  given  and  accepted  by  you  upon,  for,  and  on  an- 
other and  different  account  and  demand  than  that  mentioned  by  you  in 
your  plea,  and  if  so,  on  what  other  account,  or  in  respect  of  what  other 
demand  f 

.  *^  Was  not  that  bill  accepted  by  you  and  handed  to  Parsons  for  money 
lent  and  advanced  by  him  to  you  ?  And  when  was  this,  and  what  was 
the  amount  of  the  advance,  and  the  discount  allowed  on  such  advance  ? 
And  who  procured,  purchased,  or  paid  for  the  stamp  on  the  bill  ?  And 
what  has  become  of  the  bill  ? 

**  When  and  where,  and  under  what  circumstances,  and  for  what 
account  and  consideration,  and  whv  did  you  pav,  as  you  have  alleged 
in  your  plea,  802.  to  ^Parsons,  ana  deliver  to  him  the  bill  for  r^ono 
25£  18s.  8d,  payable  three  years  after  date  ?  State  and  set  ^ 
forth  the  particular  place  and  time  where  you  paid  such  sum  and  gave 
such  bill,  and  the  reasons  and  circumstances  for  paying  such  sum  and 
giving  such  bill'to  Parsons,  and  why  you  paid  the  802.  during  the  cur- 
rency of  the  first  bill,  and  why  so  long  a  period  as  three  years  was 
chosen  for  the  payment  of  the  second  bill  T 

*^  Was  not  the  302.  paid  by  you,  and  when,  on  account  of  a  different 
transaction  than  that  mentioned  by  you  in  the  plea  ?  State  fully  on 
what  account  the  money  was  paid  by  you  to  Parsons. 

**  Did  you  ever,  and  state  when,  draw,  accept,  or  deliver  the  bill  for 
252. 18s.  id.  to  Parsons  as  you  have  alleged  in  your  plea,  and  if  so, 
where?" 

The  second  action  was  by  the  plaintifis  as  executors  of  Parsons,  in 
which  the  pleadings  were  similar,  and  similar  interrogatories  were 
allowed. 

Rules  having  been  obtained  in  each  action  to  rescind  the  order  of 
Blackburn,  J.,  they  were  argued  on  the  9th  November. 

It,  A.  Fuiher  showed  cause. — Interrogatories  are  admissible,  the 
answers  to  which  may  reasonably  be  expected  to  procure  a  discovery  of 
what  will  advance  the  case  of  the  interrogating  party ;  and  it  is  not  an 
objection  to  them  that  the  answers  may  be  expected  at  the  same  time  to 
disclose  that  of  the  party  interrogated :  Whately  v.  Growter,  5  E.  & 
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B.  709  (E.  G.  L.  R.  yoL  85),  Bayley  v.  Griffiths,  1  H.  &  C.  429,  and 
Bellwood  V.  Wetherell,  1  Y.  fc  G.  Exch.  211,  216,  there  referred  to. 
[He  also  cited  Moor  v.  Roberts,  2  G.  B.  N.  S.  671  (E.  G.  L.  R.  toL 
89).]  That  is  precisely  the  case  here.  If  the  cause  went  to  trial  a&d 
*9991  ^^  defendant  were  examined  as  *a  witness  he  might  be  ques- 
J  tioned  as  he  is  proposed  to  be  by  these  interroMtories :  Zydi- 
linski  V.  Maltby,  10  G.  B.  N.  S.  888  (E.  G.  L.  B.  vol.  100),  Bew  v. 
Hatchins,  10  C.  B.  N.  S.  829. 

TT.  T.  Barnard^  in  support  of  the  rule. — The  plea  raises  an  issue  the 
proof  of  the  affirmative  of  which  lies  on  the  defendant,  yii.,  whether 
there  was  a  settlement  of  account  between  him  and  the  deceased  part- 
ner, and  also  between  him  and  both  the  partners,  and  whether  a  biU 
of  exchange  was  given  for  the  balance.  The  interrogatories  are 
directed  to  the  proof  of  this,  and  consequently  relate  to  the  case  of  the 
defendant :  they  are  really  asking  the  defendant  if  his  plea  is  not  un* 
true.  [Mbllor,  J. — If  the  deceased  partner  were  alive  you  could  have 
asked  him  whether  the  settlement  did  not  relate  to  this  account  or  to 
some  different  one.  I  hav^e  always  uuder6to6d_^the  rule  to  be  that  those 
interrogatories  only  cannot  b^'  aUbwed  i^fiidh''  relate  exelvmely  to  the 
case  of  the  party  interrogated.]  These  interrogatories  are  also  objec- 
tionable as  being  fishing.  [Mbllor,  J. — If  the  facts  which  the  inter- 
rogatories seek  to  elicit  contradict  the  plea,  does  not  that  show  that  they 
relate  to  the  plaintiffs'  case?] 

Thb  Gourt  (consisting  of  Gockbum,  G.  J.,  Mellor,  Shoe  and  Lush, 
JJ.)  said  that  the  case  raised  a  very  important  question,  respecting 
which  it  would  be  necessary  to  lay  down  some  seneral  rule.  For  this 
purpose  they  would  look  into  the  authorities  and  inquire  as  to  theprao^ 
tice  in  Ghancery  relative  to  admitting  interrogatories  like  the  present. 

Otar^  adv.  ihdL 
*10001       *^^  judgment  of  the  Gourt  was  now  delivered  by 

^  Lush,  J.,  who  said  the  Gourt  had  ascertained  on  inquiry  that 
it  was  the  practice  in  Ghancery  to  allow  such  interrogatories  as  these, 
and  as  the  Gourt  were  anxious  not  to  abridge  the  powers  conferred  on 
them  by  The  Gommon  Law  Procedure  Act,  1854, 17  k  18  Vict,  c  125, 
8.  51,  the  present  int^rogatories  should  be  allowed,  and  consequently 
the  rules  discharged. 

On  a  subsequent  day,  application  having  been  made  relative  to  the 
costs  of  the  rules, 

Pbr  Guriah  (Gockbum,  G.  J.,  Mellor,  Shoe  and  Lush,  JJ») — ^The 
general,  and  almost  universal,  rule  is,  that  when  an  application  against 
a  Judge's  order  is  discharged  it  is  discharged  with  costs,  but  every 
rule  is  subject  to  exception,  and  the  point  in  the  present  case  was  a 
very  nice  one*  Bules  discharged  without  costs. 
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ABANDONMENT. 

ACCEPTANCE. 
Of  good*.    S—  Bamkuuft,  VI.,  VII.,  VIII. 

ACCEPTOR. 
Sm  Difbmcs  om  Equitably  Oboubbs. 

ACCOMPLICE. 
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ACQUITTAL. 
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ACTION. 
I.  By  The  PabUo  Health  Act,  1848,  11  A 
13  Viot  0.  63,  8.  45,  Local  Boards  of  Health 
Bra  Bnthorised  to  make  and  maintain  sewen, 
subject  to  the  oonditions  in  sect  145,  that  thej 
shall  not  use,  injnra,  or  interfera  with  any 
waterooarse,  stream,  river,  Ac.,  in  which  the 
owner  or  occupier  of  any  lands,  mills,  Ac, 
was  interasted,  without  consent  in  writing 
lint  had  and  obtained.  The  Local  OoTcrn- 
ment  Aot,  1868,  21  A  23  Vict,  c  98,  haying  by 
sMt  68  npealed  secL  145  of  stat  11  A  12 
Vict  e.  63,  by  sect.  73  prohibits  the  Local 
Board  from  doing  any  act  injnriovsly  affecting 
any  raeenroir,  river,  or  straam,  Ac,  or  the  sup- 
ply,  quality,  or  fall  of  water  oontained  in  any 
reservoir,  river,  or  stream,  "in  cases  where 
any  Company  or  individuals  would,  if  this 
Act  had  not  passed,  have  been  entitled  by  law 
to  prerent  or  be  relicTed  against  the  injuri- 
oosly  aifeeting  such  reservoir,  nver,  stream, 
Ac,"  without  their  consent  in  writing.  The 
Local  Board  of  D.  made  oertain  sewers  in  ex- 
•cation  of  the  powen  of  stats.  11  A  12  Vict 
a.  68,  and  21  A  23  Vict  c.  98,  and  in  doing  so 
injorionily  affected  the  stream  8.,  without  hav- 


ing obtained  the  eonsent  of  T.,  who  was  the 
occupier  of  a  mill  on  the  8.,  and  entitled  to 
the  flow  of  the  8.  to  his  mill.  T.  obuined  a 
mandamus  to  the  Local  Board  for  compensa- 
tion, and  made  a  claim:  (1)  For  damage  sus- 
tained in  consequence  of  the  Board  opening 
the  main  sewer  so  as  to  allow  the  water  of  the 
8.  to  flow  through  it  for  forty-six  hours.  (2) 
For  a  drain  or  trap-door  being  made  out  of 
the  8.,  and  water  allowed  to  flow  out  of  the 
8.  into  the  trap-door:  Held,  afllrming  the 
Judgment  of  the  Queen's  Bench, 

1.  That  sect  73  of  sUt  21  A  22  Viot.  c  98, 
was  not  confined  to  cases  in  which  a  Court  of 
equity  would  grant  an  injunction  against  the 
Local  Board,  and  that  T.  was  in  the  position 
of  a  person  who  would,  if  the  Act  had  not 
passed,  have  been  entitled  by  law  to  prevent 
the  injuriously  affecting  the  8. 

2.  That  the  works  of  the  Local  Board  were 
not  authorised  by  sect  T9,  and  therefore  the 
claim  of  T.  was  not  the  subjeet  of  compensa- 
tion, but  ground  of  actiott.  Tke  Quwnf  am  |A« 
Pro—eutiou  of  TAomat  Taylor  r,  Tk§  Darlimg" 
ton  Local  Board  of  Boaltk,  562 

II.  A  railway  Company  acting  under  the 
provisions  of  special  Acts,  which  embodied 
The  Hallways  Clauses  Consolidation  Act,  1845, 
8  A  9  Vict  c  20,  constructed  a  railway  crossing 
a  highway  on  a  lerel,  and  in  eompliance  with 
§§,  46,  47  of  that  sUtute  erected  at  the  cross- 
ing sufllcient  gates,  but  did  not  employ  per- 
sons to  open  and  shut  them.  The  plaintiff 
coming  along  the  highway  at  night  arrived 
at  the  crossing,  and  finding  no  penon  in  at- 
tendance to  open  the  gates  proceeded  to  open 
them  himself,  and  was  injured  in  consequence » 
held,  per  Cockbam,  C.  J.,  Crompton  and  8hee, 
JJ.,  dissentiente  Blackburn,  J.,  that  he  had 
no   right  of  Botioa  against   tha   Gompasy. 
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W^att  T.   rA«  Grtat   WuUm  SailMKijf  Com" 
panjf,  700 

III.  The  dMUration  alleged  that  the  defend- 
tnt  wroDgfally  altered  and  direrted  a  footway 
threngh  land  orer  whieh  the  poblio  had  a  right 
of  way,  Ao.,  whereby  th^  plaiotiff  lawftiUy 
palling  along  the  footway  wai  figured:  the 
coanty  in  the  margin  wai  Surrey.  The  foot- 
way wai  in  BiMx.  Held,  that  the  notion  waa 
local.  BiekardMon  t.  Loeklin,  777. 
S*9  alio  Cbbck.    CovposinoH  Dbbd,  I.,  Ill , 

IV.,    VI.       BSTOPPSL,    II.      IllTBBBOttATO- 

UiBS.    Pbtitiom  of  Rioht. 

ADMIBALTT. 

Contract  by  Commiiaionen  ot     Sf  Cotb- 
1I1.BT,  II. 

AFFREIOHTMBNT. 
Charter  of.      Sm  Vobbiqv  hAir,  TSI.,  IV. 

ANIMAL. 
Delirery  ot      <S!m  Compabt,  RailwaTi  L 

APPEAL. 

Sm   Mbtbopolis   Mabaobkbbt.      Quabtbb 
Sbssiobs,  IIL 

APPORnONMBNT. 
80€  Mbtbopolis  Makasbicbit. 

APPREHENSION. 
Information  leading  to.      See  Ixfobxatxoii. 

ARBITRATION. 

I.  An  order  of  reference,  with  the  enlarge- 
ments of  time  for  making  the  award  endorsed 
on  the  order,  may  be  made  a  rule  of  Court  on 

an  affidavit  verifying  the  handwriting  of  the 
arbitrator  to  the  endorsements,  and  there  need 
not  be  an  affldavit  either  by  the  arbitrator  or 
by  the  attesting  witoeu,  if  there  was  one,  veri- 
fying the  times  when  the  enlargements  were 
made.    Boberte  v.  Eeane,  1. 

II.  On  a  motion  to  discharge  a  rule  for 
making  an  order  of  reference  with  the  enlarge- 
ments of  time  endorsed  thereon  a  rule  of  Court, 
the  Court,  under  The  Common  Law  Procedure 
Aet,  1S54,  17  A  18  Vict  e.  125^  s.  46,  ordered 
the  arbitrator  to  appear  before  the  Master  to 
be  examined  as  to  the  time  when  the  enlarge- 
ments were  made.    Id. 

See  Costs,  L,  IV. 

ARRANGEMENT. 
Deed  of. 

A  deed  of  arrangement  between  a  debtor  and 
his  creditors  contained  a  clause  that  in  case 
any  dividend  should  be  declared  before  all  the 
creditors  had  executed  or  assented  to  the  deed, 
the  inspeeton  should  retain  a  sufficient  sum 
for  the  purpoie  of  paying  the  dividends  of 
non-assenting  creditors  and  creditors  whose 
dividends  had  not  been  ascertained,  the  amount 
of  whieh  should  be  paid  to  them  wpom  their 


refueet  in  writimg  :  heldf  that  this  imposed  no 
unreasonable  eondition  on  those  crediters. 
HemulemieM  and  otkere  v.  Jajf,  697 

See  CoMPOsmoir  Dxnn. 

ASSESSMENTS,  PAROCHIAL. 
See  Ratb,  Poob. 

ASSIGNMENT,  INVALID  DEBD  OF. 
See  Babkbuft,  L,  II. 

ASSURANCE. 
See  Ixsubabcb. 

ASYLUM. 

Lunatlo. '  See  Lubatic.     QaABTBB  Sbssiobs, 
IIL 

ATTORNEY. 

See  Pbofbssiobai.  MiscoanuoT. 

s      AUCTIONEER. 

I.  In  an  action  for  the  hire  of  land,  let  by 
the  plaintiff  to  the  defendant,  it  appeared  that, 
by  permission  of  the  Corporation  of  0.  and  a 
committee  of  fVeemen,  races  were  held  annu- 
ally on  P.  M.  Common,  the  fee  of  which  was 
in  the  Corporation,  and  on  which  the  freemen 
had  a  right  of  depasturing  cattle,  and  a  com- 
mittee, under  whose  management  the  races 
were,  erected  a  temporary  grand  stand,  and 
caused  the  land  adjoining  to  it  and  part  of  the 
race  course  to  be  let  by  public  auction  for  the 
erection  of  boothe,  stalls,  Ac.  In  1864  the 
plaintiff,  who  was  employed  by  the  race  com- 
mittee, iifued  handbills  snnonncing  that  **  the 
ground  for  booths,  italli,  Ac,  will  be  let  by 
auction  by  Mr.  J.  F.  on,  Ac/'  The  eonditions 
for  isle  were  headed  **  Conditions  for  letting 
standings  for  booths,  Ac,  on  P.  M.  during 
the  races.  By  Mr.  J.  F."  At  the  auction  the 
defendant  was  declared  the  taker  of  one  of  Uie 
lots,  and  he  took  possession  of  and  ooeupied 
it  during  the  races.     Held, 

I.  Per  Blackburn  and  Mellor,  JJ.,  Shoe,  J., 
dubitante,  that  there  was  evidence  of  a  contract 
by  the  defendant  with  the  plaintiff  personally. 

i.  That  an  action  for  use  and  occupation 
was  maintainable.     FUlter  v.  Jfar»h,  411 

II.  A  declaration  alleged  that  the  defendant, 
an  auctioneer,  published  handbills  represent- 
ing that  at  a  oertain  day  and  piece  he  would 
offer  certain  premises  for  peremptory  sala  by 
public  auction;  that  the  plaintiff,  confiding  in 
those  representations,  attended  at  that  time 
and  place,  whose  bid  was  the  highest  except  a 
sum  bidden  by  an  agent  on  the  part  of  the 
vendor,  but  Uie  defendant  would  not  accept 
the  plaintiff  as  a  purchaser.  It  appeared  in 
evidence  that  the  handbills  stated  that  on  the 
day  and  place  in  question  the  premises  would 
be  offered  by  the  defendant  '*  for  peremptory 
sale  by  auction,  by  direotion  of  the  mortgagee 
with  a  power  of  sale,  subject  to  such  condi- 
tions  as  will  be  then  declared.    For  fnrtbsr 
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puiieaUn  applj  to  Mr.  H.,  mAUitor,  or  to 
the  Miotionoor."  H.  wmi  tbo  ponon  who  boaght 
In  tho  premUoi.  Held,  that  no  oontrnet  on 
wbieh  the  defea4nni  oo«ld  be  seed  personally 
WMproTod.    Mainprieer.   WetiUff,  420 

IIL  Semhi;  per  Coekbnm,  0.  J.,  nad  8bee» 
J.,  dnbitante  Blaokbam,  J.,  that  where  en 
enetloneer,  withonk  diaelosing  hit  prineipel, 
edrertieei  a  eale  without  reeerre,  he  pereon- 
alljr  ooBkraeta  that  there  shall  a  sale  without 
reserre*     Id, 

AVBRAQE,  GENERAL. 

Sm  IxtUBAJIOSy  MABIMBy  IV. 

AWARD. 
Sm  Auitbatiom. 

BAILEE  AND  BAILOR. 
Sm  Estoppkl,  L 

BALLOON. 
Trsepass  bj.    Set  Tbbspass  bt  Balloob. 

BANKRUPT. 
L  Caee  against  the  defendant  as  under- 
sheriff,  acting  after  the  death  of  the  sheriff, 
for  an  eseape  and  false  retan.  The  deelaration 
stated  that  a  ea.  sa.  on  a  Judgment  reooTered 
by  the  plaintiff  against  W.  B.  was  on  the  17th 
Deeember,  1862,  sued  out  and  direeted  to  the 
sheriff;  that  W.  B.,  on  the  16th  Deoember, 
1861,  entered  Into  a  deed  of  assignment,  which 
waa  set  out.  That  after  the  delivery  of  the 
writ  an  entiy  was  made  of  the  deed  by  the 
chief  registrar  of  the  Court  of  Bankruptcy  in  a 
book  kept  for  sueh  registration,  and  a  copy 
of  such  entry  wee  published  In  the  Oaiette, 
pursuant  to  the  Bankruptey  Aet,  1861.  That 
by  a  oertiieate  under  the  hand  of  the  chief 
reglttrar  and  the  seal  of  the  Court,  he  certified 
that  the  deed  wes  duly  registered  pursuant  to 
the  proTlsions  of  the  Act,  and  that  sueb  con 
tilleate  set  forth  the  nature  and  effect  of  the 
deed;  that  the  writ  was  delirered  to  the  de- 
fendant, and  ho  took  W.  B.  and  detained  him 
In  custody,  but  suffered  him  to  escape  and  re- 
main out  of  his  custody  until  he  re-arresled 
hioi,  after  which  he  again  suffered  him  to  es- 
cape,  and  made  a  &Ise  return  that  W.  B.  was 
entitled  to  protection  firom  arrest  under  the 
writ  by  rirtne  of  sect.  198  of  The  Bankruptcy 
Act,  1861,  24  A  25  Vict  e.  1S4.  The  declara- 
tion then  alleged  that  the  return  was  fklse,  in 
that  the  defendant  suffered  W.  B.  to  escape  as 
first  aforesaid,  and  that  he  re-arrested  him  and 
suflbred  him  to  escape  upon  the  production  of 
the  eertifieate  of  the  filing  and  registration  of 
the  deed,  which  certificate  and  deed  were  not 
within  sect  198;  and  that  the  plaintiff  had 
not  executed  or  assented  to  the  deed.  Third 
plea,  to  the  first  arrest,  and  so  much  of  the 
declaration  as  related  to  it,  that  the  defendant 
discharged  W.  B.  out  of  his  custody,  and  made 
•uch  return  to  the  writ  upon  the  production  by 


him  of  sueh  eertlieats^  wbieh  was  set  out,  and 
at  the  foot  of  it  was  the  following  note :  ''This 
certificate  is  available  to  the  said  W.  B.  for  all 
purposes  as  a  protection  in  bankruptcy."  The 
plea  then  averred  that  the  deed  was  valid  and 
binding  on  all  the  creditors  of  W.  B.  as  if  they 
had  eceeuted  it  Fourth  plea^  to  the  re-arrest 
and  so  much  of  the  deoUration  as  related  to 
lt»  the  same  as  the  third  plea.  On  demurrer 
to  so  much  of  the  declaration  as  related  to  the 
re-arrest,  and  en  demurrer  to  the  pleas : 

(1.)  Held,  per  Crompton,  Mellor,  aud  Shee, 
JJ.,  Cookbnrn,  C.  J.,  disseotiente,  thst 
the  sheriff  was  Justified  in  discharging 
the  debtor  on  the  production  of  the 
certificate^  although  the  deed  afterwards 
turned  out  to  be  invalid,  and  therefore 
was  not  liable  to  an  action  for  escape. 
(2.)  Per  Shee,  J.,  and  tmhfe,  per  Cromp- 
ton, J.,  that  the  lalse  return  without 
damage  was  not  a  substantive  cause  of 
action. 
(8.)  CoBcessum,  that  the  breach  for  the 
second  escape  was  not  a  cause  of  action. 
(4.)  SewihU,  per  Crompton,  J.,  that  the 
statement  In  the  plea  that  the  deed  was 
yalid  did  not  make  the  plea  bad. 
Lloyd  V.  Harrieonf  36 

IL  StmhU^  per  Mellor,  J.,  that  the  Court  of 
Bankruptey  have  power  to  cancel  the  regis- 
tration of  an  invalid  deed.    Id, 

III.  Qwmf.  Whether  the  registration  of  a 
deed  by  the  registrar  of  the  Court  of  Bank- 
ruptcy, under  The  Bankruptey  Act,  1861,  24  A 
26  Vict  e.  184,  s.  198,  is  a  Judicial  or  minis- 
terial aet    Id. 

IV.  A  payment  made  by  a  debtor  on  the  eve 
of  bankruptcy,  out  of  a  ftind  which  would 
otherwise  be  distributable  among  his  creditors, 
without  a  demand  by  the  particular  creditor, 
is  not  necMffart'/y  a  ftmudulent  preference. 
BiU9  amd  amotktr,  attt^Me  of  W,  Smith  v.  C. 
Smith,  814 

V.  In  an  action  by  the  assignees  of  a  bank- 
rupt to  recover  back  a  sum  of  money  alleged 
to  have  been  paid  by  way  of  fraudulent  pref- 
erence, the  Judge  left  to  the  Jury  as  a  ques- 
tion offset  whether  at  the  time  of  the  payment 
to  the  defendant  bankruptcy  was  contemplated 
by  the  bankrupt,  and  that,  if  the  payment  was 
in  contemplation  of  bankruptcy  and  volun- 
tary, they  ought  to  infer  that  it  was  intended 
to  prevent  the  equal  distribution  of  the  pro- 
perty amongst  the  general  creditors,  in  which 
case  it  would  be  void  as  against  the  assignees : 
that  if  the  bankrupt,  though  he  was  aware 
that  bankruptcy  was  unavoidable,  and  though 
no  application  had  been  made  for  payment 
paid  the  debt  simply  in  discharge  of  the  ob- 
ligation he  had  entered  Into  to  pay  on  a  given 
day,  without  any  view  of  giving  a  preference 
to  that  particular  creditor  at  the  expense  of  the 
rest,  the  payment  would  not  be  a  fraudulent 
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pr«f«raiic«  witfate  tlM  meraing  of  Um  iMakrapi 
Uw.    H«Ul,arigbtdiraotimi.    Id. 

VI.  In  ord«r  Co  Mtiify  th«  Statnle  of 
Frands,  M  Car.  S,  o.  8,  8. 17,  thon  mvit  bo  an 
aeoeptanoe  and  aetnal  reeoipt  of  tho  goods, 
or  part  of  tbem,  with  tho  eonaont  of  tho  Ton- 
dor,  and  if  beforo  sveh  aeoeptanoo  tho  rendor 
roseindi  tbo  eontraet,  tho  BMignoei  of  tbo 
bnyer  in  the  eate  of  hii  baakmptey  oannot 
olaim  thom.  Smith  and  atuttker,  amiigntf  of 
John  WiUden  tkt  Tvmn^w  ▼.  Hmdton,         481 

VII.  StmbUf  If  tho  af  ilgnoet  do  any  act  to 
aooept  the  goods  it  will  tako  the  ease  oat  of 
tho  statute.     Id, 

VIII.  The  defendant,  on  the  3d  November, 
1863,  entered  into  a  verbal  contract  with  W.  to 
sell  him  48^  quarters  of  barlej,  at  35«.  per 
quarter.  Tho  sale  was  bj  samploi  and  the 
bulk  was  taken,  on  November  7th,  by  the  de- 
fendant to  the  6  waif  ham  railway  station  and 
left  there,  with  a  4eHvery-note :  **  Great  East- 
em  Railway :  To  the  station-master,  8  waff  ham 
Station.  Receive  97  coombs  of  barley,  con- 
signed to  the  order  of  Mr.  W.,  of  D.,  from  T. 
M.  H.,  Castle  Acre,  charges."  It  is  the  cus- 
tom of  the  trade  for  tho  buyer  to  compare  the 
sample  with  the  bulk  as  delivered,  and  if  the 
examination  is  not  satisfactory  to  strike  it, 
I.  «.,  either  refuse  to  accept  it  or  allow  it  to 
renuin  as  the  property  of  the  vendor ;  and  it 
was  in  the  power  of  W.  to  strike  the  corn  if  it 
had  not  proved  according  to  sample.  On  No- 
vember 9th  W.  was  a<yadicatod  a  baokmpt, 
and  on  the  11th  the  defendant  gave  notice  to 
tho  station-master  not  to  deliver  the  eom  to 
the  bankrupt  or  his  assignees,  or  any  other 
person,  without  his  written  consent,  which  the 
station-master  promised.  At  the  time  of  the 
notice  the  bankrupt  had  given  no  order  or 
direction  respecting  the  corn,  nor  had  he  ex- 
amined it  to  see  whether  the  bulk  corresponded 
with  the  sample,  nor  had  he  given  any  notice 
to  the  defendant  that  he  accepted  or  declined 
it  On  the  1st  December  the  assignees  of  W. 
claimed  the  com ;  on  the  5tb  the  railway  Com- 
pany, on  an  indemnity  firom  the  defendant^ 
delivered  it  to  him.  In  an  action  by  the  as- 
signees to  rceover  the  value  of  the  com, 

(1.)  Concessum,  that  the  defendant  had 
no  right  of  stoppage  in  transitu,  as  the 
tran  situs  was  at  an  end. 

(2.)  Held,  that  there  was  no  acceptance 
snflScient  to  satisfy  The  Statute  of 
Frauds,  29  Car.  2,  c.  8,  s.  17. 

(3.)  Held,  that  W.,  at  the  time  he  became 
bankrapt,  had  not  the  com  by  the  con- 
sent and  permission  of  the  true  owner 
in  his  possession,  order,  or  disposition, 
as  reputed  owner,  within  The  Bankrupt 
Law  Consolidation  Act,  1849,  12  A  13 
Viot  c.  108,  s.  126.    Id, 

iSf  also  Arraii«bvb]it,  Dsbd  of.    Compobx- 
noii  Dbbd. 


BARRI8TSR. 
See  PaorasBiovAL  MisooimvcT. 

BBBIUHOUSS. 
By  Stat.  8  A  4  Vict  e.  81,  s.  15,  &• 
lieensed  to  sell  beer  by  rstaU  shall  keap  his 
house  open  for  snch  sale  after  11  o'clock  at 
night  within  any  parish  or  place  witbia  tbe 
bills  of  mortality,  or  within  any  eit jt  aiB^ae 
port»  town  corporate,  parish  or  place  tha  popu- 
lation of  which  shall  exceed  2600,  or  wHhia 
one  mile  from  any  polling-place  used  at  the 
last  election  for  any  town  baring  the  like  popo- 
lation  and  retnmiag  a  member  or  membert  to 
Parliament,  nor  after  10  o'clock  in  the  even- 
ing elsewhere.  By  the  interpretation  elwue, 
sect  82  of  sUt  11  d.  4  A  1  W.  4,  e.  64,  ineor- 
porated  in  stat  3  A  4  Vict  &  01»  the  words 
"  parish  or  place"  shall  inolude  any  township, 
hamlet,  tithing,  vill,  extraparochial  place,  or 
any  place  maintaining  its  own  poor. 

1.  A  beer-house  was  situated  in  aooUeotion 
of  houses  which  had  acquired  the  name  of  B. 
Green,  which  did  not  contain  a  population  ex- 
eeeding  2609,  though  part  of  a  pariali  wbkh 
had  a  population  exceeding  that  nqahar. 
Held,  that  it  might  be  kept  open  until  11 
o'oloek  at  night 

2.  A  beer-house  was  situated  in  a  kaalel 
maintaining  its  own  poor,  the  popnlatioB  of 
which  did  not  exceed  2600;  but  tbe  hanlet 
was  part  of  a  parish  the  population  of  whiek 
exeeeded  that  number.  Held  that,  if  the  bonaee 
was  in  a  "  plaoe"  whioh  bad  not  the  required 
population,  it  was  also  in  a  **  parish"  which 
had  the  required  population  within  ttaL  8  A 
4  Viet  0.  61,  e.  16,  and  therefore  mifhi  be 
kept  open  until  11  o'clock  at  nigbt 

8.  Concessum,  that  a  house  in  a  bamlet 
whioh  was  more  than  one  mile  distant  from 
the  spot  used  as  a  polling-placa  for  the  pariia- 
mentary  borough,  though  within  one  milo  from 
the  boundary  of  the  borough,  was  not  privi- 
leged to  be  kept  open  until  11  o'clock  at  ni^t 

4.  A  heer-hoBse  was  situated  In  a  parish 
partly  within  a  borongh  and  partly  ia  a 
eonniy ;  the  population  of  tbe  pariah  ex- 
eeeded 2600,  but  the  population  of  thai  part 
of  tiie  parish  whioh  was  oat  of  the  borovgh 
and  in  which  the  house  was  sitnated  was  lesa 
than  2600.  The  amount  of  poor-rato  aseamii 
on  property  within  the  borough  was  more  in 
the  pound  than  that  assessed  on  proper^  out 
of  the  borough.  Held,  that  the  house  might 
be  kept  open  until  U  o'clock  at  night  Wmtk- 
imglou,  appt,  Seott,  respt  Smith,  appt.  Bed" 
ding,  respt      Windtar,  appt,  Jtfftry,  reept, 
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BBGIN. 

Right  to. 

The  present  practice  in  this  Court  is,  that 
on  the  argument  of  cross-demurrers  the  plain- 
tiff and  not  the  party  flnt  demurring  has  a 


BEOIN. 


BY-LAW. 
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right  to  baflB.  Qumrt  immm,  whloh  li  the  most 
••iiT«ni«iit  «oiin«  t  Okurtkwmrd,  tiippliAnty  t. 
TU  QuMM,  807 

BILL  OF  LADING. 
StM  Fbsiobt. 

BOROUGH. 

Th«  boronghy  pArish,  sad  liberty  of  Brod* 
Bineh  to  purt  of  (ho  Daeby  of  Cornwall,  and 
within  tho  eonnty  of  DoTon.  It  U  nn  nneieot 
borongh  eo-oztontiro  with  tho  partoh,  and  boa 
from  timo  to  time  rooeirod  ehorton  of  pri?i- 
logoa ;  ehorten  havo  atoo  bean  gmnted  to  tho 
Barla  and  Dnkoa  of  Cornwall.  An  ioqnUition, 
tomp.  Bdw.  1,  hoadod  "Borongh  of  Braooya/' 
•tatod  that  tho  manor  of  Branoya  had  a  gai- 
lowa,  a  pillory,  Ac,  oatroata  of  writa  and  pleaa 
of  wikhoman,  Ac  A  ehartar  of  Jamoa  L,  re- 
oiting  that  tho  borongh  had  direra  libortiaa 
and  anafeonu  and  immnnitioa  by  proaoription, 
inoorporatod  tho  borongh  and  graatod  to  the 
mayor  and  roeorder  for  tho  timo  boing  to  bo 
jnatieaa  to  koop  tho  paaoo  in  the  borongh,  and 
to  have  "  full  power  and  anthority  to  inquire 
eonoeming  whntaooTor  treapaaaea,  miapriaiona 
and  other  minor  offoneea,  defaalia  and.artlolea 
done,  moved  or  committed  within  the  borongh 
and  pariah  which  onght  or  might  be  inqnired 
into  before  the  keepera  and  Jnatieea  of  the  peace 
in  any  eonnty,  Ac,"  ao  that  they  ahonld  not 
**  in  any  manner  proceed  to  the  determination 
of  any  treaaon,  mnrder  or  felony,  or  of  any 
other  matter  touching  the  loaa  of  life  or  limb." 
It  alao  granted  to  the  mayor  and  bnrgeaaea 
the  aamo  and  aimilar  Conrta  of  raeord,  euatoma, 
libertioa,  priTilegea,  franehiaea,  Ac,  and  jnrto- 
dietiona  which  they  had  theretofore  holden, 
need  or  enjoyed,  or  onght  to  hoTo  holden,  naed 
and  enjoyed.  Until  18M  no  oonnty-rate  had 
ever  been  levied  in  Bradnineh,  bnt  mtea  in  the 
nalare  of  eonnty-ratea  were  made  by  order  of 
the  borough  jnatieea  in  Seaaiooa:  and  the 
borongh  jnatieea  had  alwaya  held  their  Qnar- 
tar  Seaaiona  and  tried  Moniee  aad  miade- 
meaoora  to  the  aamo  extent  aa  the  oouaty  jna- 
tieea, who  did  not  interfbre  in  any  manner  or 
for  nuy  purpoae  within  the  borongh.  By  atat. 
lb  A  18  Vict  c  81,  c  61,  relating  to  the  aa- 
aaaament  of  connty-ratea,  the  word  *'  county" 
ahall,  in  the  eonatmotion  of  thnt  Aet,  mean 
and  include  any  liberty,  franebiae  or  other 
plaee  in  which  ratea  in  the  nature  of  eonnty- 
ratea  may  bo  levied,  having  a  aeparate  com- 
mtoaion  of  the.  peace,  and  not  aufaject  to  the 
jnriadiction  of  the  county  at  large  in  which 
aneh  liberty,  Ac,  may  lie»  nor  contributing  to 
the  eounty-ratea  made  for  aneh  eonnty  at  large ; 
and  the  worda  "  oounty-rate"  ahall  mean  and 
include  every  rate  or  tax  aaaeaaed  in  aay 
county  for  all  or  any  of  the  purpoaea  to  which 
county-rate  or  atock  ia  liable.  Held,  that  the 
oharter  of  Jamea  I.  did  not  gfvc  the  Jnatieea 
•f  tho  borough  ezeluaive  juriadictioB,  that  the 


eztotenee  of  a  loatebartarwith  a  noa-intromit- 
tant  olauae  could  not  be  preaumed,  and  there- 
fore the  borough  waa  liable  to  be  aaaeaaed  to 
the  rale  for  the  county  at  large,  and  to  the 
polioe-ratc  libera,  appL|  OUrk  q^  lA«  P*ae€ 
of  Jhpon,  reapt.,  7 

BOTTOMBT. 
£k$  FoBSxan  Law,  IV. 


BBBACH. 

iS!m  Coybhaxt. 

BRIDGB. 
/SmTollc 


Floating. 


BUTER. 
Bankruptcy  ot     <%•  BAvxBvrt,  VL,  VII. 

BT-LAW. 

The  Railwaya  Clanaea  Conaolldation  Act, 
1845, 8  A  9  Viet,  c  20,  by  aoeu.  108, 100,  em- 
powera  railway  Compaaiea  to  make  regnU^iona 
for  regulating  the  travelling  upon  the  railway 
and  for  better  enforcing  the  obaerraace  of  aneh 
regulationa  lo  make  by-Iawa  not  repugnant 
to  the  proviaiona  of  that  Act  By  aect  108, 
if  any  peraon  travel  in  any  carriage  without 
having  previonaly  paid  hia  fare,  and  with  in- 
tent to  avoid  payment  thereof,  or,  having  paid 
hto  fare,  for  a  certain  distance,  knowingly  and 
wilfully  proeeed  beyond  that  dUtanee  without 
previonaly  paying  the  additional  fare,  and  with 
intent  to  avoid  payment  thereof,  he  ahall  for- 
foit  a  Bum  not  exceeding  6^,  to  be  impoaed  in 
the  by-law  aa  a  penalty.  A  railway  Company 
made  a  by-law  by  which  no  passenger  waa  to 
enter  a  carriage  or  travel  therein  without  hav- 
ing first  paid  hia  fare  and  obtained  a  ticket, 
which  be  waa  to  show  whenever  required,  and 
to  deliver  up  upon  demand;  and  any  paaaen- 
ger  not  producing  or  ndt  delivering  up  hia 
ticket  was  to  pay  the  fare  from  the  place  whence 
the  train  originally  started,  and  in  default  for- 
feit a  sum  not  exceeding  40«.  A.  took  a  return 
ticket  from  S.  to  8.  and  back :  be  travelled  to 
8.  and  back,  but  instead  of  getting  oot  at  B. 
went  on  to  N.  without  taking  a  fresh  ticket. 
When  be  got  out  at  N.  he  showed  bia  return 
ticket  to  S.,  and  otfered  to  pay  the  fare  from 
B.  to  N.  The  fare  fh>m  S.  to  N.  waa  demanded, 
which  he  refused  to  pay.    Held, 

1.  That  the  by-law  applied  only  to  a  person 
who,  having  a  ticket,  wilfully  refused  to  pro- 
duce or  deliver  it  up ;  and  therefore  A.  was  not 
within  it 

S.  That  if  the  by-law  extended  to  a  peraon 
travelling  in  a  carriage  without  having  paid 
for  aad  obtained  a  ticket,  without  an  inten- 
tion to  deft'aud  the  Company,  it  waa  void  aa 
being  repugnant  to  atat  8  A  9  Viet  c  20,  c 
103.  I^eardm,  appellant,  Townaendf  respon- 
dent, 881 
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CANAL. 


COMPANY. 


CANAL. 
Company.     See  Nuisavcb,  II. 
Traffic    S«e  CouvAvr,  Railwat,  L 

CARDIFF  BOROUGH  ACT. 

See  PdBLIC  EMnBTAUCKEllT. 

CARTS.       . 
Carrying  Jury  about  in.    See  TmiAL  for  Fjkl- 
OHT,  IV. 

CASE,  SPECIAL. 
See  Ebbob. 

certificate  of  registrar  in 
bamkrupt<;t. 

See  Babkbupt,  I.,  IL,  IIL 

GSRTIORARL 
By  0lati.  25  A  26  Yiot  e,  61,  i.  8,  and  27  A 

28  Vict.  0. 101,  t.  12,  no  objoetion  shall  bo  made 
at  any  trial  or  in  any  legal  procooding  to  the 
validity  of  any  order  after  the  ezpintion  of 
three  ealendar  months  from  the  msJiing  of  the 
order.  Held,  that  an  objeotion  to  the  Talldity 
of  an  order  was  made  within  three  ealendar 
months,  if  made  en  moTing  for  a  mle  nisi  for  a 
certiorari  within  that  time,  though  the  mle  was 
not  retomable,  and  eanse  not  shown  till  after 
the  three  months.  The  Qu^em  v.  2%e  Jmtieee 
of  the  Peurie  of  Lindeejf,  in  tk*  coemtjf  of  Li»' 
eoln,  892 

See  Local  Gotbbkhbb't.    Costs,  V.»  VII. 

CHANGE. 

Of  person  eonstitnttng  firm.    See  Compaht, 
Jonrr  Stock.     Guabavtbb. 

CHARTER. 

Of  affreightment.    See  Fobbxov  Law,  IIL, 
IV. 

Losty  presumption  of.    See  Bobouoh. 

CHECK. 

I.  A  check  on  a  bank  for  the  payment  of 
money  to  G.  or  bearer,  and  bearing  Id.  stamp, 
was  given  by  the  defendant  to  G.  on  the  22d 
June,  1864,  who  observed  to  the  defendant 
that  it  was  post  dated.  It  came  into  the  hands 
of  the  plaintiff  by  endorsement,  who  took  it 
without  notice  or  knowledge  that  when  issued 
it  was  post  dated.  Held,  that  he  was  entitled 
to  recover  on  it  against  the  defendant  Ametin 
V.  Bunyardf  687 

IL  SanhU,  per  Blaekbum,  J.  This  would 
have  been  a  defence  between  Uie  persons  guilty 
of  issuing  and  reoeiving  the  oheek,  knowing  it 
to  be  post  dated.    Id, 

CO-DEBTORS. 
See  CoMPOSiTioir  Bbbp,  IL 

CO-EXECUTORS. 
See  EsTOPPBLy  IIL 


COLDBATH  FIELDS  PRISON. 
By  Stat  4  G.  4,  e.  64,  s.  2,  there  shall  be  in 
every  eounty  one  common  gaol,  and  iu  avery 
county  not  divided  into  ridings  or  divisions, 
and  every  riding  or  division  of  a  eounty, 
at  least  one  house  of  correction.  By  sact  4 
the  Justices  in  Quarter  Sessions  "shall,  by 
orders  to  be  made  for  that  purpose,  aseer^ 
tain  and  deelare  to  what  class  or  elasaes  of 
prisoners  every  such  gaol,  house  or  houses 
of  correction,  or  any  part  or  parts  of  any 
of  them  respectively,  shall  be  applicable."  By 
The  Islington  Parish  Acts  Amendment  Act, 
1867,  20  A  21  Viet  c  cxviiL,  s.  14,  in  ease  of 
non-payment  of  any  rate  and  assessment, 
power  is  given  to  any  police  magistrate  or 
justice  for  the  eounty  of  Middlesex  to  issue  a 
warrant  for  the  apprehension  of  the  person 
making  default,  and  to  commit  him  '"tothe 
common  gaol  or  house  of  correction  for  the 
county/'  On  the  24th  May,  1860,  the  Quar- 
ter Sessions  for  the  county  of  Middlesex,  nnder 
Stat  4  G.  4,  c.  64,  s.  4,  made  an  order,  by 
which  they  ordered  that  the  Middlesex  House 
of  Correction  in  Coldbath  Fields  should  bo 
applicable  only  to  prisoners  of  certain  sper- 
fled  classes,  not  including  persons  in  the  classes 
of  prisoners  to  which  the  Middlesex  House  of 
Detention  was  applicable.  And  by  the  same 
order  the  Middlesex  House  of  Detention  was 
declared  to  be  applicable  to  all  prisoners  not 
oonvieted  of  any  crime  or  offence.  Held,  that 
the  governor  of  the  House  of  Correction  in 
Coldbath  Fields  was  justified  in  reftising  to 
receive  a  person  committed  for  default  in  pay- 
ment of  rates  under  stat  20  A  21  Vict  e.  exviii. 
6. 14.  Tk€  Queen  v.  Tke  Ooremor  o/dke  Bomm 
of  Correction  in  Coldbath  Fielde,  S52 

COMMISSIONERS. 
Of  Adadralty.    See  Covbbaht,  II. 
Of  Sewers.    See  Mbtbopolib  Mabaobvbbt. 

COMMON  CARRIER. 

I.  A  eommoa  carrier  who  enters  into  «  oen* 
traet  with  a  passenger  to  convey  him  from  A.  te 
B.,  part  of  the  Joamey  to  be  performed  by  land 
in  England,  and  the  rest  by  sea,  is  entitied  to 
the  proteetion  of  The  Carriers  Act,  1 1  G.  4  A  1 
W.  4,  e.  68.  Le  OonUmr  v.  TU  XoMfe*  emd 
Sontk  Wmtem  Bailwaf  Oompang,  061 

II.  Where  a  person  travelling  with  luggage 
by  railway  directs  a  porter  of  the  railway  Com- 
pany to  place  it  on  the  seat  of  the  carriage  in 
which  he  is  going  to  travel,  and  it  is  so  placed 
accordingly,  this  foci  alone  is  not  a  sufficient 
taking  the  luggage  fW>m  under  the  control  of 
the  Company  to  render  them  Irresponsible  for 
iu  loss.    Id, 

COMPANY. 
Joint  stock. 

Whera  a  Joint  stook  Company,  ragistored 
under  stat  7  A  8  Vict  c  110,  subeequent^ 
registers  itself  as  an  incorporated  Company 


COMPANY. 
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villi  limited  lia^Uity  andnr  lUt.  10  A  SO  Viet 
^  47»  and  liquidators  an  appoiiited  to  wind  it 
vp,  Hfho  prooeed  to  malte  a  call  for  the  parpoie, 
the  liability  of  a  ihareliolder  in  the  original 
Company  to  that  eall  it  not  limited  to  the 
amount  of  hie  iharef.  Th*  Qamtt  and  Mottly 
Gold  Mining  Oomipanf  o/Awtertea  {LimiUd)  r. 
Sutton,  826 

Railway. 

L  A  railway  Company  ii  entitled  to  the  pro- 
tection againet  reipontibility  for  the  earriage 
of  animals  given  by  the  second  proTiso  in  sect 
7  of  The  Railway  and  Canal  Traffle  Act,  1854, 
17  M  18  Yici.  c  81,  although  no  complete  con- 
tract Ibr  carriage  of  the  animal  has  been  en- 
tered into,  and  no  complete  dellrery  of  it  has 
taken  place;  it  is  enough  if  the  animal  was  in 
the  conrse  of  lieing  delirered  to  or  receired 
by  the  Company :  afirming  the  Judgment  of 
the  Queen's  Benob.  Hodgmam  t,  Tks  YFest 
HidUmd  RaUwmg  Oompwy,  860 

n.  The  Railways  Clauses  Consolidation  Act, 
1845,  8  A  0  Vict  c  30,  s.  58,  enacts  that  any 
question  as  to  damage  done  to  a  road  by  a 
railway  Company  in  making  the  railway,  or 
as  to  the  repair  thereof  by  them,  shall  be  re- 
ferred to  the  determination  of  two  Justices ; 
"  and  such  Justices  may  direct  such  repairs  to 
be  made  in  the  state  of  such  road,  in  respect  of 
the  damage  done  by  the  Company,  and  within 
such  period  as  they  think  reasonable,  and  may 
impoae  on  the  Company,  for  not  carrying  into 
effect  such  repairs,  any  penalty  not  exceeding 
5/.  per  day  as  to  such  Justices  shall  seem  Just" 
Sect  8  enaeU  that  the  word  <* Justice"  shall 
mean  Justice  of  the  peace  acting  for  the  county, 
city,  borough,  Ac,  or  place  where  the  matter 
requiring  the  cognisance  of  any  such  Justice 
shall  arise,  and  who  shall  not  be  interested  in 
the  matter.    Held, 

(1.)  That  the  definition  in  sect  8  did  not 
render  a  Justice  of  the  peace  who  was 
interested  incompetent  to  act  if  the 
party  knowing  that  h^  was  interested 
assented  to  his  acting. 
(3.)  That  the  penalty  for  disolMdience  of 
an  order  to  repair  must  be  imposed  by 
the  same  Justices  who  made  it 
(8.)  SkmbUf  that  the  objection  to  one  of 
l^be  Jastices  on  the  ground  of  interest 
baring  been  waired  on  the  hearing  of 
the  original  information,  he  might  act 
In  enforcing  an  order  then  made.  Tht 
Local  Board  of  Health  for  tko  District 
of  WakeJMd,  appellants.  The  Woet  Bid- 
img  and  Chrimehg  Railway  Otmpanjff  re- 
spondents. Tho  Queen  r.  William 
Benry  Raweon  the  Younger,  Eitq.f  and 
another,  Juetieee  of  the  Weet  Riding  »/ 
Torkehire,  794 

IIL  Two  Justices  of  a  coun^  made  an  order 
on  a  railway  Company  under  sect  68  of  that  Act 
to  repair  highways  within  the  l>orough  of  W.,  to 

B.  A  B.J  VOL.  VI. — 84 


which  damage  had  been  dene  by  Ibem  in  mak- 
Shg  their  railway :  the  order  described  them  as 
Justices  **  in  and  for  the  said  borough  of  W." 
The  county  justices  had  Jurisdiction  within  the 
borough  of  W.,  and  there  was  no  separate 
commission  of  the  peace  for  the  borough. 
Held,  that  the  description  of  the  Justicet  was 
snfflcient    Id, 

C0MPBN8ATI0N. 
See  AcTioir,  L    Costs,  VL 

COMPOSITION. 
Deed. 

I.  A  composition  deed  vnder  The  Bank- 
mptcy  Act,  84  A  85  Vict  c  184,  s.  800,  in  the 
form  in  Schedule  (B.)  of  the  Act,  which  does 
not  contain  a  release  from  the  creditors  to  the 
debtor,  is  no  bar  to  an  action  by  one  of  them 
against  him  for  his  debt    Jonee  r,  Morrie,  108 

II.  Where  a  composition  deed  under  The 
Bankruptcy  Act,  24  A  86  Vict  c.  184,  s.  108, 
contains  a  release  of  debts,  the  release  does  not 
extend  to  co-debtors.  Andrew  r,  R,  and  C. 
Macklin,  201 

III.  A  composition  deed  under  The  Bank- 
ruptcy Act,  1861,  M  A  25  Vict  c  184,  executed 
by  a  firm  ,for  the  l»eneAt  of  its  creditors,  is  no 
bar  to  an  action  brought  against  one  of  them 
for  an  individual  debt  due  by  him.  The  Euro* 
pean   Central  RaUwag  Compang  {Limited)  r. 

WeetaU,  070 

rV.  A  composition  deed  under  that  Act,  by 
which  the  debtor  conveys  all  bis  property  to 
trustees  for  the  benefit  of  his  creditors,  but 
which  does  not  contain  a  release  to  him,  is 
not  good  as  a  defence  on  equitable  grounds  to 
an  action  against  the  debtor.    Jd, 

V.  Where  in  a  composition  deed  under  stat 
24  A  25  Vict  c.  184,  the  release  is  in  general 
terms,  its  generality  may  ho  restricted  by  the 
language  of  the  other  parts  of  the  deed.  Ho- 
eelgrove  ▼.  John  Bouee,  075 

VI.  In  an  action  against  the  acceptor  of  a9 
overdue  bill  of  exchange,  the  defendant  pleaded, 
for  defence  on  equitable  grounds,  a  deed  made 
between  himself  and  the  several  persons  whose 
names  were  thereto  subscribed  being  his  ered- 
itors,  which  after  reciting  that  he  proposed  t^ 
pay  them  a  composition  of  6«.  in  the  pound, 
which  proposal  was  accepted  by  a  majority  in 
number  representing  three-fourths  in  value  of 
the  creditors,  Ac,  witnessed  that  the  defendant 
covenanted  that  he  would  pay  to  those  persons 
the  several  sums  placed  opposite  to  their  names 
in  a  schedule  to  the  deed,  being  the  amount  ot 
tile  composition,  by  two  equal  instalments,  and 
would  forthwith  deliver  to  them  promissory 
notes  for  the  amount  of  those  instalments: 
they  covenanting  that  until  the  defendant  made 
default  in  the  performance  of  his  covenants 
they  would  make  no  claim  or  demand  against 
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Ma :  that  th«  defendant  at  the  time  he  eieented 
the  deed  was  ignorant  that  the  bill  tned  on  haH 
been  endorsed  to  the  plaintifl;  or  that  the  plain- 
tiff was  his  ereditor,  and  therefore  eonld  not  in- 
sert the  sane  in  the  sdiedule  to  the  deed. 
Held,  that  the  deed  was  not  an  answer  to  the 
Mtloti.    mtoehi  r.  MiiU,  986 

For  rates.    Se*  Small   Tbhembiits.     Poob, 

GUASOIAIIS  ov. 

CONDITION. 
Diseharge  ot  Sm  Coptbold. 
Unreasonable.    Se0  ABBAMSunBinr,  Dbb^  Of. 

C0N8BNT. 
Belhrmee  by.    Sm  OosTt»  I.»  IV. 

C0N8TRUCTIVB  TOTAL  LOSS. 
Sm  Iksubamob,  Mabihb»  TV,,  Y* 

COKTINUINe  GUARANTEB4 

JUt  OVABAVTBS. 

CONTRACT. 
By  Commissioners  of  Admiraltj.    8m  Cotb- 

HA|IT»  IL 

With  Boetioneer.    Sm  Aootiovbbb. 
invisible.    Am  Comhob  Cabbibb,  L 
<hi^lAMl  for  tiUe.    Swt  CovBirAiit,  L 
Wi^  Railway  Company.  S—  Compamt,  Rail- 
Wat,  L 

CONTRIBUTORY  NBGUGBNCB. 
Sm  Aenott,  H. 

CONVICTION,  SUMMARY. 
8m  LiBBft. 
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COPYHOLD. 
Aoeording  to  the  enstom  of  a  eertain  manor 
the  lord  was  empowered,  with  the  eonsent  of 
the  homage,  to  make  grants  of  pareels  of  the 
waste  land  of  the  manor  to  enstomary  tenants 
thereof.    He  made  a  grant  aeeordingly  to  one 
ef  those  tenanu  upon  the  following  eonditions : 
UMit  a  good  footpath  four  feet  wide  should  be 
made  on  the  soath-west  side  of  the  said  piece 
•r  gioond  BO  granted,  and  that  the  said  pieee 
ef  gNond  shonld  be  enolosed,  and  at  all  times 
thenafter  should  be  kept  enclosed,  with  an  open 
fewee  or  paling  not  exceeding  five  feet  from  the 
levM  of  the  roads  on  the  ssTeral  sides  of  the 
•aid  pieee  of  ground :  that  any  hedge  or  shrubs 
planted  nest  to  the  said  fence  should  not  be 
suffered  to  grow  abore  the  said  height:  that 
tto  erection  or  building  should  at  any  time  there- 
after be  CMCtsd  on  the  said  piece  of  ground  or 
any  part  thereof.    The  copyhold  having  been 
afterwards  enfranchised  under  the  Copyhold 
Acts.  4  A  S  Viet  e.  35,  16  A  16  Vict  o.  51,-21 
.k  22  Vict  e.  94:  field,  that  the  above  condi- 
tions in  the  grant  were  discharged  by  the  en- 


franchisement Brahtmi  v.  Sir  Tkumw 
WiUon,  BcarU, 

COSTS. 

L  After  issue  Joined  a  causa  was,  by  order 
of  a  Judge  and  by  consent  of  the  parUes,  re- 
ferred to  arbitration,  the  eosU  of  the  cause  to 
abide  the  event  of  the  awud.  The  arbitrator 
found  that  the  plaintiff  had  sustained  daaugcs 
by  reason  of  the  breaches  of  contraet  alleged 
in  the  declaration,  to  the  amount  of  20e^  and 
ordered  the  defendants  to  pay  that  aaaouat 
to  the  plain  tiC  Held  by  this  Court,  aftar  con- 
ference with  the  Judges  of  the  Common  Pleas 
and  Exchequer,  that  the  plaintiff  was  deprived 
of  his  costs  by  the  County  Courts  Act»  12  A 
14  Viet  e.  81,  s.  11.  Cowall  v.  Th*  Ammam 
(Ahtrdart)  CoHUry  (hwnpany.  Limited,       HZ 

IL  Under  The  Highway  Act,  I96t,  25  A  28 
Viot  e.  81,  B.  !•,  the  Court  ban  no  power  to 
direct  the  eosts  of  an  indiotment  for  Bon-repeit 
of  ^  road,  preferred  by  the  dituetlon  of  jueCieet 
against  the  inhabitanU  of  a  parish,  to  be  paid 
by  them  where  the  jury  have  found  a  verdict 
of  not  guilty  on  the  ground  that  the  road  was 
a  private  road  and  not  a  highway.  Tkm  Qm§m 
V.  Tkt  Inka^tantB  of  Bnekland,  29T 

IIL  On  an  application  by  ratepayers  of  the 
borough  of  S.  for  a  mandamus  to  the  Corpo- 
ration of  S.  to  obtain  payment  of  moneys  due 
to  them  under  certain  local  Acts,  the  rule  was 
discharged  upon  the  terms  that  the  applicants 
should  be  at  liberty  to  take  legal  proceedings 
in  the  name  of  the  Corporation,  on  giving  them 
an  indemnity  to  the  satisfaction  of  the  ooroner 
and  attorney  of  the  Court,  who  fixed  the  amount 
at  200(.  A  mandamus  having  issued  aeeord- 
ingly on  the  prosecution  of  the  Corporation, 
and  Judgment  having  been  given  for  the 
Crown,  which  was  reversed  in  the  Exchequer 
Chamber,  and  a  writ  of  error  to  the  House  of 
Lords  being  pending,  and  the  expenses  of  the 
mandamus  having  exceeded  200<.,  the  Court 
made  a  rule  absolute  to  increase  the  security 
to  such  sum  as  the  coroner  and  attorney  of 
the  Court  should  think  reasonable.  The  Queen, 
on  the  proeeeuiiom  of  the  Mayor,  Aldermen  nnd 
Burge99eeo/  Southampton  v.  TKe  Commieeionert 
of  the  Port  of  Southampton,  407 

IV.  On  an  appeal  at  QuaiWr  Seasloiis  agaia't 
a  poor-rate,  an  order  nnder  stat  12  A  IZ  Vici 
e.  46,  s.  13,  was  made  by  eonsent  respiting  the 
appeal  in  order  that  the  opinion  of  the  Court 
of  Queen's  Bench  might  be  taken  to  ascertaiu 
the  principle  on  which  the  property  should  be 
rated,  and  when  that  was  aeeertained  the  mat- 
ter should  be  referred  to  an  arbitrator  to  oeitify 
whether  the  appellants  had  been  rated  prop- 
erly. The  order  was  silent  as  to  coets,  and 
the  ease  wae  respited  from  Sessions  to  Ses- 
sions. This  Court  having  laid  down  the  pria- 
ciple  on  which  the  property  should  be  rated, 
the  arbitrator  found  that  the  appellants  had 
not  been  rated  too  high:  Held,  that  a  iubse> 


COSTS. 


COVENANT. 
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qv«Dt  Court  of  Qoftrtor  Sewioai  hsd  no  power 
to  Allow  the  retpoodenU  the  oo«la  of  tbo  refer- 
•noo  and  award.  Th«  Qiwcii  v.  TU  Jmttieu 
o/  tk*  W€9t  Riding  of  TorkBkirt.  TU  She/- 
J^ld  United  Qaa  Light  Comp^ing,  appoUanti, 
The  0c€n9T9  of  Sh^ld,  roapondentSy       631 

V.  An  indictment  was  removed  into  the 
Queen's  Bench  by  certiorari  obtained  at  the 
instance  of  the  proseontor,  who  entered  into  a 
recognisance  with  two  sureties  conditioned  that 
he  should  there  prosecute  with  effect  and  per- 
form all  such  orders  and  things  as  this  Court 
should  direct  The  defendants  having  been 
acquitted  :  held,  that  as  the  recognisance  was 
not  in  the  form  prescribed  by  stat  16  A  17 
Viet  c  80,  s.  6,  t.  a.  conditioned  to  pay  the  de- 
fendants'  costs  on  acquittal,  the  defendants 
were  not  entitled  to  costs.  The  Queeu,  on  f  A« 
proeecution  of  0,  Somaino,  T.  Tk«  Inhahitant§ 
of  £a9t  Stoke,  536 


VL  The  asteasmant  oommittee  of  a  Union, 
noting  under  stat  36  A  16  Viet.  «.  16S,  s.  14, 
direeled  the  OYortears  of  a  township  within  the 
Unioa  to  send  In  a  ralnatlon-llst  within  three 
Months.  Before  the  expiration  of  that  time  the 
committee  appointed  a  valuer  for  themselves, 
fiubeequently  the  overseers  sent  in  their  va- 
luation, which  the  committee  rciJeeted  as  un- 
aatislaotory.  The  valuer  then  made  his  valn»- 
lioB,  which  exceeded  by  one-sizth  that  of  the 
overseers.    Held, 

1.  That  the  power  of  the  overseers  to  make 
the  valuation  under  seet  14  was  superseded  by 
the  appointment  of  the  valuer  by  the  commit- 
tee under  sect  16. 

S.  That  the  parish  was  not  liable  for  the  ex- 
pense of  the  vi^uatloo  made  by  the  committee, 
either  as  costs  under  sect.  89,  or  as  compensa- 
tion under  sect  37.  The  Queem  v.  Bichm&nd 
and  another,  641 

VIL  The  township  of  W.  was  included  in  a 
highway  district  formed  under  stat  26  A  26 
Vict  0.  61.  The  Highway  Board  indicted  B. 
for  an  obstruction  caused  by  him  in  a  street 
in  W.  B.  having  removed  the  indictment  by 
oertiorari  was  upon  the  trial  found  guilty,  and 
paid  the  taxed  costs.  There  were  extra  costs 
which  the  Highway  Board  charged  on  the 
township  of  W.  under  sect  20.  Held,  that  the 
costs  of  the  indictment,  including  the  extra 
costs,  were  expenses  of  repairing  and  koeping 
in  repair  the  highway  which  the  surveyor  of 
the  highways  would  have  been  justified  in  in- 
curring under  stat  6  A  6  W.  4,  c.  60,  ss.  6,  27, 
and  which,  therefore,  the  Highway  Board,  who 
are  placed  ligi  the  same  position  as  the  sur- 
rey or  by  stat  26  A  26  Vict  c.  61,  s.  17,  had 
properly  charged  on  the  township  of  W. ;  and, 
per  Cockburn,  C.  J.,  and  Crompton,  J.,  if  not, 
they  were  expenses  <Mn  relation  to  such  high- 
ways" within  sUt  26  A  26  Vict  c.  61,  s.  20. 
The  Quten  v.  Beath,  678 


VIII.  A  rule  ealling  on  Justiees  of  the  peace 
to  show  cause  why  a  ease  should  not  be  stated 
under  stat  20  A  21  Viet  c  48,  s.  6,  was  mad^ 
absolute,  nothing  being  said  about  oosts.  Held, 
that  the  party  applying  was  not  entitled  to 
oosts  under  soot  6  on  taxing  the  costs  of  the 
ease.  The  Local  Board  of  Bealihfor  the  Bit- 
triei  of  Waktfield,  appellanto.  The  WeH  Bid- 
ing and  Orimthg  Bailwag  Compang,  respond- 
ents. The  Qneen  v.  William  Bnrg  Bunnn 
the  Youngtr,  Etq.,  and  another,  Juttiee9  of  the 
Wtet  Biding  of  Yorkthire,  704 

IX.  The  rule  that  when  an  application  against 
a  Judge's  order  is  discharged  it  Is  diseharged 
with  costs,  is  not  a  nnlversal  one.  aamkin$ 
and  another  v.  Carr,  Pareeme  and  mmather  v. 
Omrr,  995 

COTTON  MILL. 
Ste  Rati,  Poob,  I. 

COUNTRY,  DBFBNCB  OF  THX. 
Ste  Lxmna  Patixt  fob  Ixvxxtioh. 

COUNTY. 
Court    See  Costs,  L 
Lunatic  ajylua.    See  L|i|iAf|0,  |. 
Rate.    Ste  Bobouob. 

COURT, 
Of  Baakmpt^.    See  BAXKBUPt,  I.,  II.,  IIL 
County.    See  Costs,  L 

Offlcer  ot    S^  Stabp* 

Rule  o&    jSSm  ABBiTBAnoBj  IL 

COVENANT. 
I.  By  deed  dated  the  0th  September,  1661i 
reeiting  that  the  defendant  had  contracted  with 
the  plaintiff  for  the  absolute  sale  to  him  of  a 
messuage  and  hereditaments,  and  the  inherit- 
ance thereof^  free  from  all  encumbrances,  the 
defendant  conveyed  to  the  plaintiff  and  his 
hcirs  the  messuage,  Ac,  together  with  (Inter 
alia)  all  lights,  liberties,  privileges,  easenwnta, 
profits  and  appurtenaneci  to  the  messuage^ 
Ac,  belonging  or  in  any  wise  appertaining^ 
or  usually  held,  occupied  or  enjoyed  therewith, 
or  deemed  or  taken  as  part  parcel,  or  member 
thereof,  or  any  part  thereof,  to  th^  uses  and 
upon  the  trusts  therein  mentioned ;  and  the  de- 
fendant covenanted  that  notwithstanding  any 
act,  deed,  matter  or  thing  whatsoever  made, 
done  or  permitted  to  the  contrary  by  the  de* 
fendant  or  any  person  or  persons  claiming 
through,  under,  or  in  trust  for  him,  he  then 
had  in  himself  good  right  and  absolute  author- 
ity by  the  deed  to  convey  the  messuage,  Ac, 
with  their  appurtenances.  On  the  22d  Jnnc^ 
1842,  the  defendant,  then  being  the  owner  in 
fee  of  the  messuage,  Ac,  by  an  agreement  in 
writing  with  the  owners  in  fee  of  an  acyoining 
building,  agreed  that  a  certain  cornice  and  cer- 
tain spouts  and  pipes  conducting  the  waiea 
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into  a  ipoat  belonging  to  the  baflding,  and  the 
dripping  of  water  Arom  the  eaves  of  the  mei- 
sasge,  and  the  three  windowi  on  the  eaat  tide 
of  the  meseuage  orerlooktng  the  building, 
were  encroachments  by  the  defendant^  and 
should  and  might  be  used  by  him  so  long  only 
as  the  other  parties  to  the  agreement  should 
consent  thereto ;  and  the  defendant  paid  to  the 
other  parties  6«.  as  an  aeltnowledgmenty  and 
agreed  to  pay  6«.  per  annum  so  long  as  the 
cornice,  spouts,  pipes  or  windows  should  be 
used  by  him.  At  that  time  the  defendant  had 
not  acquired  any  easement  in  respect  of  the 
eomioe,  spouts,  pipes  or  windows  fay  tha  lapse 
of  twenty  years.  The  plaintiff,  having  been 
interfered  with  in  the  enjoyment  of  the  ease- 
ment by  the  owners  of  the  adjoining  building, 
brought  an  notion  against  the  defendant  for 
breach  of  eovenant  Held,  by  the  Bzchequer 
Chamber,  afflrming  the  Judgment  of  the  Queen's 
Bench,  that  the  defendant  had  conveyed  the 
premises  described  so  far  as  he  possessed  or 
could  grant  them ;  but  that  the  covenant  for 
title  was  limited  to  that  which  he  actually 
had,  or  but  for  his  own  act  would  have  had, 
and  that  the  acknowledgment  and  payments 
were  not  an  act  within  that  corenant  Thack- 
eray T.  Wood,  788 

II.  Petition  of  right  stated  that  by  articles 
of  agreement^  made  the  38th  April,  1859,  be- 
tween the  Commissioners  of  the  Admiralty  for 
and  on  behalf  of  the  Crown  and  the  suppliant, 
in  consideration  of  payments  therein  stipu- 
lated to  be  made  to  bim,  be  corenanted  that  he 
would  during  the  continuance  of  the  contract 
convey  the  mails  which  should  by  them  or  the 
Postmaster-General  "be  required  to  be  con. 
veyed"  between  Dover  and  the  ports  of  Ca* 
lais  and  Ostend  by  a  sufficient  number  of 
steam  vessels  of  a  given  tonnage,  with  all 
necessary  equipments,  and  with  engines  of  a 
sufficient  power,  subject  to  the  approral  of  the 
Commissioners :  that  one  or  more  of  such  ves- 
sels should  be  ac  all  times  at  the  disposal  of 
Her  Mi^esty's  government  as  special  boats  for 
the  conveyance  of  the  Bombay,  India,  China, 
Mauritius  and  Australian  mails,  and  for  special 
services  between  Dover  and  Calais :  and  in  ad- 
dition to  those  services  the  Commissioners 
were  empowered  to  require  the  suppliant  to 
provide  vessels  for  conveying  distinguished 
persons  a  certain  number  of  voyages.  There 
were  clauses  stipulating  for  the  regular  voy- 
ages to  be  made  by  the  suppliant's  vessels  be- 
tween Dover  and  the  ports  of  Calais  and  Os- 
tend, and  penalties  were  provided  for  non- 
fnlfllment  of  the  contract  by  the  suppliant 
The  Commissioners,  in  consideration  of  the 
suppliant  performing  the  covenants  entered 
into  by  him,  agreed  on  behalf  of  the  Crown 
that  they  would  pay  to  him  a  sum  out  of  mo- 
neys to  be  provided  by  Parliament  after  the 
vale  of  18,800(.  par  annum,  by  quarterly  pay- 


ments,  the  first  payment  to  be  made  at  tha  ex- 
piration of  three  calendar  months  from  tha 
commencement  of  the  service  under  the  eon- 
tract  And  it  was  agreed  that  the  eootraet 
should  commence  on  the  day  of  the  data,  and 
should  continue  in  force  until  the  28t]i  April* 
1870,  twelve  calendar  months'  previooa  notiea 
in  writing  being  given  by  either  of  the  partica 
that  the  contract  was  to  terminate  at  that  data : 
but  if  such  notice  was  not  given  then  the  eon* 
tract  was  to  continue  in  force  after  the  28th 
April,  1870,  until  the  expiration  of  a  twelva 
calendar  months'  notice  in  writing  given  by 
either  of  the  parties,  but  not  so  as  to  prevent 
either  of  the  parties  from  recovering  any  anm 
of  money  or  damages  should  there  have  been 
any  breach  of  contract  previously  to  the  dater- 
mination  of  it  Averment,  that  the  inppliani 
conveyed  the  mails  in  accordance  with  the 
agreement  until  the  breach  of  covenant  afler 
menUoned,  and  although  he  was  always  ready 
and  willing  to  perform  the  agreement,  yei  the 
Commissioners  would  not  allow  him  to  carry 
the  mails,  and  would  not  permit  him  to  con- 
tinue or  perform  the  agreement,  and  had  pre- 
vented him  from  carrying  the  mails,  and 
thereby  prevented  him  from  earning,  and  de- 
prived him  of  the  moneys,  gains  and  profits 
which  he  would  have  derived  and  airquircd 
therefrom;  alleging  special  damage.  Second 
plea  set  out  the  articles  of  agreement  at  length* 
Third  plea,  that  the  breaches  were  committed 
after  the  20th  June,  1883,  and  that  no  moneys 
were  ever  provided  by  Parliament  for  the  pay- 
ment of  the  suppliant,  or  outof  which  he  eoald 
be  paid  for  the  performance  of  the  contract  for 
any  part  of  the  period  subsequent  to  the  20th 
June,  1883,  or  in  respect  or  out  of  which  be 
could  be  compensated  for  or  in  respect  of  any 
damages  sustained  by  him  by  reason  of  tha 
breaches  subsequent  to  that  date.  There  was 
a  demurrer  to  the  petition,  and  the  suppliant 
demurred  to  the  second  and  third  pleas.   Held, 

1.  That  only  one  breach  of  covenant  was  al- 
leged, vis.,  of  a  covenant  by  the  Commis- 
sioners that  they  would  send  the  mails  between 
the  ports  named  by  the  vessels  of  the  sap- 
pliant 

2.  That  whether  one  or  two  breaches  were 
alleged  was  immaterial ;  for  the  petition  was 
founded  on  the  assumption  that  there  was  an 
implied  covenant  by  the  Commisf>ioners  of  the 
Admiralty  to  send  the  mails  by  the  vessels  of 
the  suppliant  for  the  term  of  eleven  years  from 
the  date  of  the  contract,  and  no  such  covenant 
could  be  implied. 

3.  That  the  providing  of  moneys  by  Parlia- 
ment was  a  condition  precedent  to  the  per- 
formance of  the  contract  on  the  part  of  the 
Commissioners  of  the  Admiralty,  and  there- 
fore the  refusal  of  Parliament  to  provide  the 
moneys  was  a  justification  of  the  breach. 

4.  That  the  covenant  by  the  suppliant  wal 
to  convey  such  of  the  mails  at  he  might  ht 
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nqnind  by  the  OommiMioDen  of  the  Admi- 
ralty or  the  Poatmatter^General  to  oooTej,  not 
all  the  maili  whioh  thej  or  be  might  reqaire 
to  be  eooTeyed.  Churchward,  lappliant,  ▼. 
Th»  Qwaen,  807 

CREDITOR. 

Sf    BAVKRUPTy    I.,    IV.,    v.      AnRAHQKUEVr, 

Dbkd  of.    CoMPocniox  Dbkd. 
CROSS  DEMURRER. 

Sf  BbOIX,  RiflBT  TO. 

CROWN,  PREROGATIVE  OF. 

Stat  6  G.  i,  e.  ezvi.,  •.  1,  reeitet,  that  by 
atat  22  G.  2,  fl.  22,  oastoms  on  all  goods,  warea, 
merobandUea  and  commoditiea  imported  into 
the  barbonr  of  W.  were  payable  to  the  corpora- 
tion of  W. ;  that  by  ttat  1  G.  4,  o.  iL,  they 
were  empowered  to  ereet  a  new  bridge  and  to 
maintain  the  harbour  of  W.  and  iU  qaaya; 
and  that  they  had  borrowed  money  on  the 
eredit  of  the  toUa  or  duties  granted  by  stat  22 
G.  2,  c.  22,  whieh  still  remained  due  and  could 
not  be  repm4»  nor  could  the  new  bridge,  har- 
bour and  quays  be  maintained  unless  the  tolls, 
Ac,  were  increased.  Sect.  2  enacts  that  petty 
customs  and  wharfage  duties  for  all  goods,  and 
hmrbour  dues,  and  ballast  dues,  shall  be  taken 
upon  every  ship,  which  are  vested  in  the  cor- 
poration. By  sect  29  coals  imported  "for  the 
nae  of  His  M^esty's  steam  packets  and  ao- 
tnaUy  used  on  board  the  same,"  are  exempted 
from  duty.  By  sect  23,  "  any  horses  or  ear- 
ringea  attending  His  MiO**ty  or  any  of  the 
Royal  family"  are  exempted  from  tolls  for 
passing  over  the  bridge.  Held,  that  stone 
brought  by  a  barge  into  the  harbour  of  W. 
for  the  use  of  Her  Mii^tMij*§  goTomment  works, 
and  deliTered  there  to  persons  in  the  employ 
of  the  goTemment  for  that  use,  was  exempt 
from  wharfage  duty.  The  Majfor,  AUUrmem 
amd  BurgeMU  of  ITeymoiftlA  and  Meiewmh* 
is,  appellants,  Jfmgent,  respondent^  22 


Sm  Lbttbm  PATin  FOB  Ibtbbtiob.    Pbtt- 
now  or  RiQBT. 

CUMVLAtlVB  PENALTIB& 
<S!r«  Gavb. 

DAMAGES. 

S€4  Mbaburb  or  DAMAOBi. 

DANCING. 
Set  Public  EnTBRTAnrMByr. 

DECK  LOADING. 
iSSm  Ibsvraxcb,  Marirb,  L,  II.,  IIL 

DECLARATION. 

See  IVTBRROOATORlBt,  II. 

DEED. 
Of  nmagemeni.    See  Arrabobmbiit,   Dbbd 

OF. 


Of  assignment,  ipralid.     See  Babkbupt,  Ly 

IL 
Of  eomposition.    See  Covfositiob  Dbbd. 

DEFENCE. 
Of  the  countiy.    See  Lbttbbs  Patbbt  rom 

IWYBBTIOll. 

On  equitable  grounds. 

The  holder  of  bills  of  exchange  accepted  for 
the  accommodation  of  B.,  the  drawer,  after 
they  became  due  entered  into  an  agreement 
with  B.  that,  in  consideration  of  B.  giving  him 
a  freehold  mortgage  for  these  bills  and  other 
debts,  he  would  deliTcr  up  the  bills  to  be  can- 
celled, and  give  up  his  claim  on  all  parties. 
The  mortgage  security  was  given  accordingly. 
At  the  time  of  the  agreement  the  holder  knew 
that  the  acceptances  were  accommodation  ac- 
ceptances. In  an  action  by  the  holder  against 
the  acceptor:  held,  that  the  acceptor  was  dis- 
charged, and  had  a  defence  on  equitable 
grounds.    JBwiu  ▼.  Laneaeter,  671 

See  CoMPOSinox  Dbbd,  IV.,  VL 


Intention  to. 


DEFRAUD. 
<S!m  Bt-Law. 


DELIVERY. 
Of  animal.    See  Compart,  Railway,  I. 

DEMAND. 
By  creditor.    See  Baxkbupt,  IV.,  V. 

DEMISE. 

By  joint  tenant.     See  Estoppbl.  IIL    Jonr 
Tbhart. 

DEMURRER,  CROSS. 
See  Bbqir,  Riqhtto. 

DESTITUTE  PERSON. 
See  Rbsidbbob,  IL 

DISBARRING. 

See  PROrBSBIORAL  MlBOOBDVOT* 

DISCHARGE. 

Of  acceptor.     See  DBrBRCB  ox  BquiTABLS 
Grovrds. 

Of  condition  in  grant     See  Coptbold. 
Of  Jury  without  verdict.    See  Trial  roR  Fbl* 
OXT,  L,  IL,  V. 

DISCRETION  OF  JUDGE. 
See  Tbial  roR  Fbloxt,  L,  IL,  IIL  V. 

DISEASE,  SYMPTOMS  OF. 
See  Ibburabob,  Lirs. 

DISOBEDIENCE  OF  ORDER  TO  RBPAIE 

ROAD. 

See  CoMPABT,  Railway,  IL,  IIL 
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^TRADITION. 


DISPOSITION  OF  BANKRUPT. 
Se€  Baxkrupt,  VIIL 

DISTRAIN. 
Right  to.    S—  EsTOPPSLy  IL   Jonrr  Tbitaxt. 

DISTRICT. 
PoUo«.     St9  QUABTBE  SsatioBS,  L,  II. 
Hif  hway.    Stt  Com,  IL,  VII. 
Bewwago.    S§e  Mbtbopoui  Mabaobmsbt. 

DIVISIBLE  CONTRACT. 

St«  COVICOB  CAEBIBBy  L 

DOCUMENTS. 
Iufpoetion  oC    iSM  Ibbubabqb,  Kamimu,  Y» 

DUTIES,  WHARFAGE. 
Se§  Cbowb. 

ELECTION. 
Sm  Quo  Waebabto.    Poob,  Gvabdiabs  op. 

QVABTBB  SBftlOXB,  IV. 

ENFRANCHISEMENT. 

Se9  COPTBOU). 

ENLAROEMENT  OF  TIME. 

Se9  ABBITBAnOB. 

EQUITABLE  GROUNDS. 
Dofenoo   on.    See   Dbpbbob   ob  Equitablb 
Gbovbos. 

ERROR. 

Error  will  Ut  ob  b  judgmoat  Ib  b  ■poeial 
ease  stated  on  as  laterploader  iMoa.  0umm  ▼. 
T^rie,  298 

Sm  alio  Tbial  pob  Fbloxt,  V. 

ESCAPE. 
See  Baxkbupt,  L 

ESTOPPEL. 

L  The  Mtoppal  against  a  bailaa  from  dia> 
pnting  the  title  of  bis  bailer,  and  setting  np  a 
Jos  tertii,  oeases  when  the  bailment  on  wbieb 
the  estoppel  is  foonded  is  determined  bj  what 
ia  eqalTsilent  to  an  OTietiop  hj  title  para^ 
mount : — it  is  not  enoogh  that  the  bailee  has 
beoome  aware  of  the  title  of  a  third  person, 
or  that  an  adverse  claim  is  made  upon  him, 
so  that  he  may  be  entitled  to  an  interpleader. 
BiddU  r.  Bond,  225 

II.  Goods  of  R.  were  seised  by  the  plaintiff 
nnder  a  distress  for  rent  of  a  boose  alleged  to 
have  been  demised  by  the  plaintiff  to  R.  and 
were  delivered  by  the  plaintiff  to  the  defendant 
to  sell  as  his  aaetloneer.  When  the  sale  was 
abont  to  begin  R.  serred  a  notice  on  the  de- 
flmdant  that  the  distress  was  void,  and  reqnir* 
lag  him  not  to  sell,  or,-if  he  sold,  to  retain  the 
proceeds  for  him.    The  defendant   sold  tbej 


gooda  bat  lelksed  to  pay  over  th«  proceeds 
to  the  plaintii^  and  defended  an  action  by  fbe 
plaintiff,  relying  on  the  right  and  by  the  an- 
tbority  of  R.  The  distress  was  void  and  tor- 
tloBs,  as  the  relation  between  the  plaintiff  and 
R.  was  not  that  of  landlord  and  tenant;  bat 
although  the  plaintiff  was  a  wrongdoer,  there 
was  no  fraud  on  his  part,  and  be  thought  be 
bad  a  right  to  distrain.  Held,  that  the  de- 
fendant might  set  up  the  jus  tertii  of  R.  as  aa 
answer  to  the  action.    Id. 

IIL  Where  one  of  three  co-exaoalors  to 
whom  land  was  devised  in  trust  agreed  with 
the  others  to  pay  a  rent  for  it  and  entered  into 
possession  and  paid  rent:  Held,  thai  the  two 
might  distrain  for  rent  in  arrear;  and  eewkUe, 
per  Blaohbum,  J.,  that  the  one  was  estopped 
Arom  denying  that  he  was  tenant.  Cowper  ▼. 
^Uteker,  4M 

EXAMINATION  OF  ARBITRATOR. 
See  Abbitbatiox,  II. 

EZCLtTSrVE  JURISDICTION. 
See  BoBOUQB. 

EXEMPTION  FROM  TOLLS. 
See  Toixa.    Cbowx,  Pbbboaatitb  op. 

EXPENSES. 
Ib  relation  to  8eweraga»     Set  MBTSBPfus 

Maxaqbmbxt. 
Relating  to  highway.    See  CoavB,  IL,  YIL 
Under   Public    Health    Act      See    Pvbuo 

HBAI.TB. 

EXTRADITION. 

L  The  Extradition  Act  between  this  eoBntiy 
and  the  United  States  of  America,  6  A  f  Viet, 
e.  76,  foUewtog  the  language  of  a  treaty  be- 
tween them,  enacts  that  all  persoas  "  charged 
with  the  crime  of  murder,  or  assault  with  la- 
tent to  eommit  murder,  or  with  the  eriaM  of 
piracy,  or  arson,  or  robbery,  or  forgery,  or  the 
utteranoe  of  forged  paper,"  may  be  delivered 
up  to  Justice :  Held,  that  this  must  be  under- 
stood to  mean  such  acts  as  amount  to  any  of 
those  offences  according  to  the  law  of  England 
and  the  general  law  of  the  United  States,  and 
does  not  comprise  offences  which  are  only  such 
by  the  local  legislation  of  some  particular  state 
of  the  American  Union.     In  re  Wimde&r,    522 

II.  A.  B.  was  paying  teller  of  a  bank  at 
New  York,  and  as  such  was  accountable  for  tbe 
cash  at  tbe  bank.  He  kept  tbe  ususl  paying 
teller's  book  called  tbe  proof  book,  and  proved 
his  cssh  by  it  every  day.  From  this  book  tbe 
general  bookkeeper  took  his  figures  to  show 
the  condition  of  the  bank  on  tbe  general  led- 
ger f^om  day  to  day.  The  book  in  question 
wss  one  of  the  books  of  account  of  tbe  bank, 
and  the  property  of  the  bank.    In  it  he  en- 


EXTRADITION. 


FREIGHT. 
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twtd  bj  tho  pajUiff  UXht  firom  the  raeilTliig- 
tsUn't  books,  or  fron  tho  UaU  of  dopotlto,  tho 
mtmvy  neoWed  oooh  drnj,  and  alfo  tho  OBoaoto 
paid  oat  bj  tho  pajiag  tollory  or  anioiinti  for 
wUoh  tho  boak  wot  roaponolblo  oooh  day.  Tho 
proof  book  aloo  oontaiood  a  ftalomoat  of  the 
•nott  of  tho  baak  ia  ooia  aad  oaf  h,  so  that 
tho  proof  books  should  oaoh  show  oaoh  day 
tho  oxaot  aaiovat  of  moooy  ia  tho  bank.  A. 
B.  falsoly  aod  with  iotoot  to  dofraad  ootorsd  a 
oortain  sam  ia  this  book  as  assets  of  tho  baak : 
Hold,  that  this  was  not  a  forfsry  by  tho  law 
of  Baglaad  or  tho  gonoral  law  of  tho  Uaitod 
Blatos,  aad  therefore  that  ho  oould  aot  bo 
gtrea  ap  andor  Tho  Bxtradltioa  Aot,  6  A  7 
Viok  o.  7A.     Inr§  Windaor,  6S2 

BYIOTION  BT  TITLB  PARAMOUKT. 

JSf  BSTOPPIL,  L 

FAIRS. 

5m  MA*KBTg. 

VAL6B  RBTURK. 
jSm  Bahkbuft,  L 

VELONT,  TRIAL  FOR. 
£k9  Tbial  poa  FxLoiiT. 

FIRM. 
Cfkuige  of  porsoas  OoustitatlBg.    As  Oom- 
pAlrr,  Joiat  Btook.    Gvabaiitbb. 

FLOATING  BRIBGBL 
iSSee  Tolls. 

FOREIGN  LAW. 

L  The  rights  of  parties  to  a  eoatraet  are  to 
bo  Judged  of  by  that  law  whioh  they  iatended, 
or  rather  by  whioh  they  auty  Jostly  ho  pre- 
sooMd  to  have  booad  thoBBSolres.  Ziofrtf  ▼. 
Owih^t  and  othff  !#• 

n.  A  party  who  relies  apon  a  right  or  an 
exemption  by  foreign  law,  is  boand  to  bring 
that  law  properly  before  the  Coart,  and  to 
establish  it  io  proof,  otherwise  the  Coart,  not 
being  authorised  to  notioo  saeh  law  without 
jadieial  proof,  must  proceed  aeoording  to  the 
law  of  England.    Id, 

in.  Whore  a  eontraet  of  afteightaient  does 
not  provide  otherwise,  there,  as  between  tho 
parties  to  saeh  contract,  in  respect  of  sea 
damage  aad  its  incidents,  tho  law  of  the  ship 
shoold  goTom.    Id, 

IV.  The  plaintli;  a  British  sal^oet  at  a  Dan* 
ish  West  India  Island,  chartered  a  ship  bo- 
longing  to  the  defendants,  who  were  French, 
for  a  Toyage  fh>m  St  Marc,  in  Hayti,  to 
Harre,  London  or  Lirerpool,  at  the  charterer's 
option,  ho  knowing  that  tho  ship  was  French. 
The  charter-party  was  entered  into  by  the 
master  in  parsnanco  of  his  general  authority 
as  such,  aod  not  by  any  special  authority  firom 


the  owners.  Tho  plaintiff  shipped  a  eargo  at 
St.  Mare  for  LiTorpool.  On  her  Toyago  the 
ship  sustained  damage  from  a  storm,  which 
compelled  her  to  put  into  a  Portuguese  port. 
There  the  master  properiy  borrowed  money 
upon  bottomry  of  the  ship,  freight,  aad  cargo, 
and  repaired  her,  aad  she  prooeeded  with  the 
eargo  and  arrived  safb  at  LivorpooL  Tho 
bondholder  prooeeded  in  tho  Court  of  Admi- 
ralty against  tho  ship,  flreight,  and  eargo, 
which  being  insulBcieat  to  satisfy  the  bond, 
he  sued  the  dofendaats  as  shipowners  to  in- 
demnify him  for  tho  doflciency.  The  delbad- 
ants  abandoned  the  ship  and  fireight  in  saeh 
a  manner  as  by  the  Freach  law  absoWed  them 
from  liability.  Hold,  by  tho  Court  of  Qaoon's 
Beach,  and  affirmed  by  the  Exchequer  Cham- 
ber, that  tho  plaiotiff  was  not  oatitled  to  re^ 
ooTor,  beeauso  tho  Freach  law,  as  beiag  that 
of  tho  ship,  governed  tho  ease.    Id, 

FORGBRT. 
8m  EzTBADinoa. 

FRAUDS. 
Statate  ot 

'  I.  In  order  to  satisfy  tho  Statute  of 
Frauds,  S9  Car.  S,  e.  8,  s.  17,  there  must  be  an 
acceptance  and  actual  receipt  of  the  goods, 
or  part  of  them,  with  the  consent  of  tho  ven- 
dor, and  if  before  such  acceptance  tho  Tender 
rescinds  the  contract,  the  sssignoes  of  the 
buyer  in  the  case  of  his  bankruptcy  cannot 
claim  them.  Smiik  and  another,  aniffnef  of 
John  WiUdtn  fJU  Ttmngt  r.  Hudton,         481 

IL  SemhU,  If  tho  assignees  do  any  act  to 
accept  the  goods  it  will  take  tho  case  out  of 
tho  statute.     Id, 

FRAUDULENT  PREFERENCE. 
Se€  Bavkrupt,  IV.,  y. 

FREIGHT. 

In  December,  1866,  S.  A  F.,  of  London, 
owners  of  tho  ship  8.,  mortgaged  It  to  the 
plaintiff  to  secure  the  repayment  of  t500/.,  and 
assigned  to  him  all  the  freights,  earnings, 
gains,  profits  and  advantages  to  be  made^ 
earaed  and  gotten  by  the  ship,  aad  authorised 
him  to  demand  and  recoTor  all  sums  duo  fof 
freight  and  earnings  of  the  ship.  At  this  time 
the  8.  wss  under  charter-party  to  sail  to  Cuba 
and  back,  which  Toyage  she  perfbrmed,  and 
on  her  arrival  in  England  in  1857,  default 
having  been  made  in  payment  of  the  25001., 
the  plaintiff  put  a  stop-order  on  the  freight 
whereupon  8.  A  F.  agreed  that  the  futare 
freight  should  be  paid  to  him,  aad  the  captain 
wss  informed  of  this  arrangement  In  Octo- 
ber, 1857,  the  8.  was  under  charter  to  carry  a 
cargo  of  coals  to  the  West  Indies,  and  8.  A  F. 
arranged  with  I.  A  Co.  of  London,  merchants, 
for  a  purchase  of  timber  at  M.,  in  Cuba,  to  be 
supplied  by  T.  A  Co.,  and  to  bo  sent  home  in 
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FBEIOHT. 


GRANT. 


the  8.,  and  for  pajmeot  of  whieh  I.  A  Oo.  bad 
given  a  letter  of  eredit  on  M.  A  Co.,  of  Ha- 
▼annah,  undertaking  to  aeeept  their  drafta 
fur  the  eoit  of  the  oargo,  upon  preientation 
against  the  shipping  doenments  to  be  for- 
warded to  I.  A  Co.  Owing  to  delaj  in  the 
oatward  voyage,  T.  M  Co.  disposed  of  the  tim- 
ber they  had  appropriated  as  the  S.'s  eargo, 
and  when  she  reaehed  M.  there  was  no  eargo 
ready.  The  captain,  however,  pnrehased 
through  T.  A  Co.  a  cargo  on  account  of  his 
owners,  and  on  its  being  received  on  board 
gave  to  T.  A   Co.  a  bill  of  lading,  in  part 

trinted,  by  which  he  bound  himself  to  deliver 
in  the  like  good  order  in  the  said  port,  or  in 
such  other  my  manifest  may  appoint,  to  order 

who on  faithftil  delivery  thereof 

being  shown  shall  pay  me  for  ft«ight  and 

conveyance »"    T.  A  Co.  sent  an  inroice 

to  M.  A  Co.,  which  stated  that  the  goods 
were  shipped  "  by  order  of  M.  A  Co.,  of  Ha- 
vannah,  and  for  aoeount  of  risk  of  whom  it 
may  concern."  M.  A  Co.  paid  the  amount  of 
the  invoice  in  their  account  with  T.  k  Co.,  and 
drew  on  I.  A  Co.  for  the  amount,  and  sent  the 
bill  of  lading  to  them.  I.  A  Co.  refused *to 
honour  the  bills,  and  in  oonseq^uenoe  M.  A  Co. 
arranged  with  the  defendant  to  accept  and 
take  them  up  for  the  honour  of  the  drawer, 
which  he  did,  receiving  at  the  same  lime  from 
I.  A  Co.  the  bill  of  lading  endorsed  in  blank 
by  T.  A  Co.  S.  A  F.  became  bankrupts.  Upon 
an  interpleader  issue,  which  raised  the  ques- 
tion whether  the  plaintiff  was  legally  or  equi- 
tably entitled  to  any  freight  as  against  the 
defendant :  Held,  affirming  the  judgment  of 
the  Queen's  Bench,  that  the  plaintiff  was  en- 
titled to  fireight  finder  the  assignment.  Oumm 
T.  TyWe,  S98 

FRIENDLT  SOCIETT. 


A  friendly  Society  was  eetablished  in  183S 
under  the  Acts  then  in  force  relating  to  friend- 
ly Societiee.  In  1858  its  rules  were  amended, 
and  were  certified  by  the  registrar  under  stat. 
18  A  19,Vict  c  03.  Bnle  1  mentioned  its  name 
and  place  of  business  at  No.  106,  Duke  Street, 
LiverpooL  By  rule  92,  no  new  rule  shall  be 
made  nor  any  of  the  rules  "  amended,  altered, 
or  rescinded,  unless  with  the  consent  of  a  ma- 
jority of  the  members  present  at  a  general 
meeting  of  the  Society  specially  called  for 
that  purpose.  (Sects.  25  and  27.)"  By  rule 
93,  in  case  of  any  alteration  in  the  place  of 
meeting,  written  notice  shall  be  sent  to  the 
Registrar  of  Friendly  Societies,  Ac  (Sect. 
28.)  In  1855  the  annual  general  meeting 
of  the  Society  was  held  in  Manchester,  and 
t»n  the  same  day  and  at  the  same  place  a  spe- 
cial general  meeting  was  held  for  the  purpose 
of  rescinding  the  existing  rules  and  making 
new  ones.  These  meetings  were  convened  by 
the  president  and  secretary.    Resolutions  were 


passed  at  the  special  general  meeting  reeetad- 
ing  the  existing  rules  and  making  new  raleSt 
by  one  of  whieh  the  committee  were  empower- 
ed to  change  the  principal  ofllee  of  the  So- 
ciety, either  occasionally  or  permanently, 
should  the  interest  of  the  Society  seem  to  re> 
quire  it.  Upon  application  for  a  rale  for  a 
mandamus  to  the  Registrar  of  Friendly  Bo* 
cieties  to  eeitify  the  new  rules,  he  stated  that 
he  refused  because  he  was  of  opinion  that, 
until  the  plaoe  of  meeting  of  the  Society  was 
by  a  resolution  of  the  Society  at  a  proper 
meeting  called  for  that  purpose  changed  from 
Liverpool,  no  meeting  of  the  Society  else- 
where than  in  Liverpool  could,  conformably 
to  law,  make  new  or  alter  the  existing  rales 
of  the  Society,  and  that  in  the  notice  conven- 
ing the  meeting  and  the  rales  passed  there 
divers  matters  seemed  to  him  in  point  of  law 
objectionable,  and  he  referred  to  them. 

Held,  that  an  alteration  in  the  place  of  meet- 
ing could  only  be  made  at  a  meeting  of  the 
Society  legally  eonvened,  and  therefora  the 
rales  made  a^  the  meeting  summoned  by  the 
president  and  secretary  at  Manchester  were 
void.     Tk€  Quttm  r.  John   Tidd  PraH.,  Af., 

672 
OAMB. 

L  SUt  1  A  2  W.  4,  c  32,  s.  3,  subJeeU  a 
person  killing  or  taking  birds  of  game  during 
certain  seasons  of  the  year  to  a  penalty  not 
exceeding  11.  for  every  head  of  game  killed 
or  taken.  Sect  23  subjects  persons  killing  or 
taking  game,  or  using  any  dog,  Ac,  for  the 
purpose  of  searching  for  or  killing  or  taking 
game,  without  a  certificate,  to  a  penalty  not 
exceeding  bL  Held,  that  the  penalties  in  the 
two  sections  are  cumulative,  and  therefon  a 
person  using  an  Instrament  for  taking  a  bird 
of  game  without  a  cerUflcate  out  of  season  was 
liable  to  a  penalty  under  sect  23.  Sanmdtn, 
appellant,  Baldjf,  respondent^  791 

XL  Trespass  In  search  of«    See  Tbmpass, 


IL 


6ATB8. 


Kegligence  of  railway  Company  respecting. 
Sm  AcTioir,  II. 

GENBRAL  AVBRAOB. 
Sf  iMMVfiAMOM,  MABon,  IV. 

GILBBRrS  ACT. 
Union  under.     Set  Luhatic,  IL 

GOODS. 
Contract  for  sale  oil    jSW  MaAavBB  or  Dam- 

AOKS. 

Non-delivery  of.    St*  Mbasvuk  op  Damaobs. 
Receipt  of.    Set  Babkbopt,  VL,  VIL,  VIIL 

GRANT. 
Discharge  of  condition  In.    Sh  Coptiolb. 


GUARANTEE. 


INSURANCE. 
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OUARANTKB. 

The  MareantUe  Law  Amendment  Aet»  18&6, 
19  A  20  Viet  o.  97,  enacU,  Met  4,  "  No  prom- 
iM  to  anawer  for  the  debt,  defaalt,  or  mUear- 
riage  of  another  made  to  a  ftnn  eonaiiting  of 
two  or  more  peraont,  or  to  a  aingle  peraon 
trading  under  the  name  of  a  Arm,  and  no 
promiae  to  anawer  for  the  debt,  defhvlt,  or 
mlaearriage  of  a  firm  oonaiating  of  two  or 
more  peraona,  or  of  a  aingle  peraon  trading 
under  the  name  of  a  firm,  ahall  be  binding  on 
the  peraon  making  aneh  promiae  in  reapect  of 
anything  done  or  omitted  to  be  done  after  a 
ehange  ahall  have  taken  plaoe  in  any  one  or 
more  of  the  peraona  eonatitnting  the  firm,  or 
in  the  peraon  trading  under  the  name  of  a  firm 
nnleaa  the  intention  of  the  partiea,  that  aueh 
promiae  ahall  eontinue  to  be  binding  notwith- 
atanding  auch  change,  ahall  appear  either  bj 
expreaa  atipnlation  or  by  neeeaaary  implication 
from  the  nature  of  the  firm  or  otherwiae." 
The  following  guarantee  waa  given  to  a  bank- 
ing firm : — '*  In  eonaideration  that  you  have 
at  our  inatance  and  reqneet  eonaented  to  open 
an  account  with  the  firm  of  G.  W.  A  W.  J. 
Hall,  ahipbuildera,  Monkwearmouth  Shore,  we 
and  each  of  ua  do  hereby  guarantee  the  pay- 
ment to  you  of  the  moneya  that  at  aay  (t«« 
may  heeome  due,  not  exceeding  five  thouaand 
pounda,  6000/.,  auch  payment  by  ua  not  to  be 
made  at  a  ahorter  date  than  13  montha  from 
thia  date." 

1.  Held,  that  thia  guarantee  did  not  come 
within  the  proviao  in  that  aection,  aa  it  did 
not  appear  either  by  expreaa  atipulation  or 
neeeaaary  implication  that  the  guarantee  waa 
to  continue  notwithatanding  a  change  in  the 
peraona  conatituting  the  firm. 

S.  SwmbU,  that  the  aboTC  enactment  did  not 
effeet  any  alteration  in  the  then  exiating  law. 
Backkom99  and  olAtr*  r.  •/.  0.  Hall,  607. 

GUARDIANS  OF  POOR. 
Set  PooB,  GuABJ>iA>t  or. 

HEALTH. 
See  PvBLio  Hbaltb. 

HIRING. 
Or   renting   tenement,    aettlement   by.     See 
Rati,  Poob,  III.,  IV. 

HIGHWAT. 
Board*    See  Quabtbb  SBasiovs,  IV. 
Diatrict    See  Com,  II.,  VII. 
Bxpenaea  in  relation  to.    See  Com,  11.,  VIL 
Order  for  repair  oil    See  Cohpaht,  Railway, 

IL,  HL 
Railway  oroaaing  on  IctcL    See  Acnoir,  IL 

HOLDBR  OF  CHBCK. 
iBBoetnt    See  Chbok. 


IMPLIBD. 
Covenant    See  Coybxabt,  L 

INCOMPBTBNT  WITNESS. 
See  Tbial  fob  Fblovt,  V. 

INDEMNITT. 
For  coata.    See  Coara,  IIL 

INDICTMENT. 
See  Costs,  II.,  V.    Nuisahcb,  IL 

INEQUALITY. 

Between  different  elaaaea  of  creditora.    See 
Abbahobbbxt,  Dbbd  or. 

INFORICATION. 
Leading  to  apprehenaion. 

The  defendant  publiahed  a  handbill  atating 
that  watchea  and  Jewellery  deaeribed  therein 
had  been  atolen  from  bia  ahop,  and  that  a  re- 
ward of  S50^  would  be  given  to  any  peraon 
who  would  gire  auch  information  aa  ahould 
lead  to  the  apprehenaion  and  couTiotion  of  the 
thief  or  thicTca.  The  burglary  waa  committed 
on  the  6th  February ;  on  the  14th  R.  brought 
one  of  the  watchea  to  the  abop  of  the  plaintiff, 
a  watchmaker,  who  gave  information  to  the 
defendant,  upon  which  R.  waa  taken  into  cua- 
tody  aa  a  receiTcr.  While  in  euatody  he  told 
the  police  that  the  thierea  would  be  found  at 
a  certain  houae,  where  two  of  them  were  ap- 
prehended, and  the  third  aubaequently,  and 
the  three  were  couTicted  of  the  burglary.  In 
an  action  to  recover  the  reward :  Held,  per 
Mellor  and  Sbee,  JJ.,  Blackburn,  J.,  dnbi-. 
tante,  that  the  information  given  by  the  plain- 
tiff waa  not  too  remote  from  the  apprehension 
and  conviction  of  the  thievea,  and  that  it  waa 
properly  left  to  the  Jury  whether  it  led  to  their 
apprehenaion  and  conviction  within  the  mean* 
ing  of  the  handbill.     Tamer  v.  Walker,     871 

INNOCENT. 
Holder  of  check.     See  Crbck. 

INSPECTION. 
Of  doeumenta.    See  Ixsubabob,  Habibb. 

INSURANCE. 
Life. 

In  an  action  on  a  policy  of  insurance  one  of 
the  queations  put  aa  the  baaia  of  the  propoaal 
waa,  whether  the  deceaaed  had  ever  been  af- 
fiicted  with  or  bad  any  aymptoma  of  any  com- 
plaint The  defendant  having  pleaded  that 
thia  waa  untrue,  aa  the  deceaaed  had  had  die- 
eaae  of  the  atomaeh,  the  Court  compelled  the 
defendant  to  deliver  to  the  plaintiff  partlculara 
of  thoae  aymptoma.  Marehall  v.  The  Bmpercr 
Life  Aeeurance  Society,  6S# 
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INSURANCE. 


INVALID  DEED. 


MARINE. 

I.  Where  tlie  muter  of  a  thipi  wboie  eargo 
eonaiflted  of  timber  and  wood  goods,  cleared 
ont  and  sailed  from  a  Britiab  port  of  North 
Ameriea  for  a  port  in  the  United  Kingdom, 
with  part  of  the  cargo  on  deck,  in  riolation 
of  the  Castoma  Consolidation  Aet,  1853,  16  k 
17  Viet.  e.  107,  as.  170, 171,  172;  held  bj  the 
Queen's  Bench,  and  affirmed  by  the  Exchequer 
Chamber,  that  this  did  not  vitiate  a  polioj  of 
inaaranoe  by  the  owner  of  the  ahip  and  cargo, 
unless  at  the  time  of  the  insurance  he  was 
privy  to  the  act.     Wilwn  r.  Baukin,  308 

II.  Where  on  such  a  Toyage  the  whole  of 
the  cargo  on  freight  waa  atowed  below  deck, 
but  the  captain  took  on  deck  a  quantity  of 
apars  and  other  articles  for  the  owner,  with 
the  object  of  aaving  eipenae  in  obtaining  the 
materiala  necessary  for  refltting  the  vessel  after 
the  voyage;  held  a  violation  of  the  statute. 
Id. 

III.  A  ship  sailing  upon  aneh  a  voyage, 
without  having  obtained  a  oertifieate  of  having 
eleared  out  with  no  deck  eargo  on  board,  is  not 
a  statutory  nnseaworthineaa.    Id, 

IV.  A  ahip  inaured  in  a  valued  policy,  hav- 
ing auatained  damage  anch  aa  to  require  re- 
paira,  pot  into  Falmouth  on  the  12th  Novem- 
ber for  that  purpoae.  She  waa  there  moored 
with  part  of  her  cargo  on  board,  the  reaidne 
having  been  taken  on  ahore.  After  the  repaira 
were  commenced  and  before  they  were  com- 
pleted ahe  waa,  on  the  2d  December,  annk  by 
a  peril  of  the  aea,  and  lay  aubmerged  with 
the  portion  of  the  eargo  on  board,  until  raiaed 
by  the  ahip'a  agenti.  On  the  arrival  of  the 
ahip  the  master  appointed  B.  her  agent,  and 
on  the  day  after  she  sank  A.  arrived  at  Fal- 
mouth with  full  authority  from  the  assured  to 
aet  for  him  in  all  matters  concerning  the  ship 
aa  according  to  the  best  of  his  judgment 
would  be  best  for  all  concerned.  A.  having 
eome  to  the  oonclnaion  that  it  would  coat  more 
to  raise  and  repair  her  than  ahe  would  be  worth 
when  repaired,  gave  notice  of  abandonment  to 
B.  on  the  4th  December,  and  on  the  aame  day 
the  captain,  by  the  inatmction  of  A.,  gave  no- 
tioe  to  the  brokera  who  had  effected  the  policy, 
who  on  the  9  th  December  gave  notice  to  the 
underwriter.     Held : 

1.  By  Blackburn  and  Shoe,  JJ.,  and  affirmed 
by  the  Exchequer  Chamber,  that  there  waa  no 
absolute  total  loaa. 

2.  By  Blackburn,  J.,  dlaaenticnte  Sbee,  J., 
and  affirmed  by  the  Exchequer  Chamber,  Mar- 
tin, B.,  and  Willea,  J.,  thinking  the  facta  of 
the  caae  inauffieiently  atated  to  enable  the 
Court  to  pronounce  Judgment,  that  in  deter- 
mining the  queation  of  conatruetive  total  loaa 
it  waa  material  to  take  into  the  account  the 
liability,  if  any  anch  exiated,  of  the  cargo  and 
fk«tght  to  make  general  average  oontribntion 
toward!  the  •xpenaei  of  the  ahip. 


8.  By  Shoe,  J.,  Blackburn,  J.,  giving  no 
opinion,  and  ttmbU  by  the  Exchequer  Cham- 
ber, that  if  tbia  waa  anch  a  atate  uf  thinga  as 
would  conatitute  a  total  losa  the  notice  of 
abandonment  waa  given  in  time.  IT.  Ktmp^ 
executor  of  E.  Kemp  y.  Halliday,  723 

V.  In  an  action  on  a  policy  of  marine  inan- 
ranee  for  a  conatruetive  total  loss,  the  defend- 
ant is  entitled,  both  under  the  old  praetioe  and 
the  statute  14  k  15  Viet.  e.  99,  s.  6,  to  an  in- 
spection of  all  papera  in  the  poaaeasion  of  the 
plaintiff  relative  to  the  matters  in  laane,  indnd* 
ing  lettera  between  the  captain  and  the  plain* 
tiff.    Bayner  and  another  v.  Bifon,  888 


To  defraud. 


INTENTION. 
See  By-Law. 


INTERESTED. 
Jnatlce  of  the  peace.    See  Compaht,  Raiit 
WAT,  IL 

INTERFERENCE. 
With  watereourae.    See  Acnov,  I. 

INTERPLEADER. 
See  FnxiGBT. 

INTERROOATORIES. 

I.  Interrogatoriea  under  the  Common  Law 
Procedure  Act,  1854, 17  A  18  Viet  e.  125,  aa. 
51,  52,  will  only  be  allowed  in  support  of  a 
cauae  of  action  ahown  to  the  Court,  and  wtU 
be  refbaed  where  their  obJeOt  ia  to  aaccrtaia 
what  the  plaintiff 'a  cauae  of  action  ia,  or  wbe> 
tber  he  haa  any.  Morrie  and  another  t.  SUm' 
aheth  Parr,  203 

II.  Semhle,  that  the  Conrta  hare  power  te 
allow  interrogatoriea  to  be  adminittered  befora 
declaration.  Id, 

IIL  In  an  acUon  on  common  counta  brought 
by  aurviving  partnera,  to  which  the  defendant 
pleaded  a  aetdement  of  accounta  with  the  de- 
ceaaed  partner,  and  receipt  of  a  bill  of  ex- 
ehange  by  him  aoeording  to  the  terma  of  that 
aettlement,  interrogatories  under  The  Common 
Law  Procedure  Act,  17  k  18  VicL  e.  125,  a.  51, 
may  bo  put  to  the  defendant  aa  to  the  parties* 
lara  of  that  aettlement,  and  the  time  when  and 
the  place  where  it  waa  entered  into.  Hawkime 
and  another  v.  Carr,  Pareone  and  etnother  v. 
Carr,  995 

rV.  The  aame  in  an  action  againat  the  same 
defendant  by  the  executora  of  the  deceased 
partner.  Id, 

IRREMOVABILITT. 

iSSm  Rbsxdiscb,  II. 

INVALID  DEED. 
Of  aiaigunent    Set  Babkbupt,  L,  II. 


INVENTION. 


UBBL. 
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INYBNTIOy. 
Ii«tten  Patent  for.    Sm  Lbttbu  Patbht  foe 

IVTfllTTIOir. 

JOINT  STOCK  COHPANT. 

Se€   COMPABT,  JOXMT  StOCK. 

JOINT  TBNANT. 

Oa«  of  two  Joint  tenants  may  demise  his 
p»rt  to  the  other  with  the  usnai  incidents  of 
a  reversion  and  right  to  distrain.  Cowptr  t. 
FUteker,  464 

JUDGE. 

Discretion   of.    Sf  Trial  fob  Fbloht,  I., 
lU  IIL,  V. 

Order  ofl    See  Com,  IX. 

JUDICIAL. 
Act.    S—  Babkbupt,  IIL 
Notioa.    Set  Fobbi«b  Law,  IL 

JURISDICTION. 

See  QUABTBB  SbSSIOBI,  II. 
BxolosiTe.     See  BOBOVOB. 

JURY. 
OarrTing  ahont  in  earts.    See  Tbial  fob  Fbl- 

OBT,  IV. 

Discharge  o^  without  Tardiei.    See  Tbial  fob 
Fblobt,  I.,  IL,  V. 

Bafresliment   to.    See  Tbial  fob   Fblobt, 
III. 

See  aUo  Libbl. 

JUS  TBRTIL 
See  BiTOPPBLy  L 

JUSTICB. 

Of  the  peace.     See  Compaht,  Railway,  IL, 
IIL     LiBBL.    Mabdamub. 

JUSTIFICATION. 

See  Libbl. 

LADING. 
Bill  o£     See  Fbbioht. 

LAND. 

Compnlsoiy  power  of   taking.     See  Local 
Gotbrbbbht. 

Used  for  pnrposes  of  asylnm.      See  Lubatic. 

LANDS  CLAUSES  CONSOLIDATION  ACT. 

See  Local  Gotbbbmbbt.     Cobpabt,  Rail- 
way, II. 

LAW. 
Foreign.    See  Fobbiob  Law. 


LBTTBRS  PATENT  FOB  INVENTION. 

Letters  patent,  in  the  nsaal  form,  for  an 
iBTontion,  wherehy,  on  the  prayer  of  the  paten- 
tee^ the  Crown  of  its  "special  grace,  certain 
knowledge,  and  mere  motion,"  grants  to  him 
"  special  license,  full  power,  sole  privilege  and 
anUiority  to  make,  nse,  exercise  and  Tend"  the 
inrention,  and  "  enjoy  the  whole  profit,  bene- 
fit, commodity  and  adrantage  from  time  to 
time  coming,  growing,  accruing,  and  arising 
by  reason  of  the  said  inrention/'  and  prohibits 
"all  and  avery  person  and  persons,  bodies 
politic  and  corporate,  and  all  other  our  subjects 
whatsocTcr,  of  what  estote,  quality,  degree, 
name  or  condition  soever,"  directly  or  indi- 
rectly, from  making,  using  or  practising  the 
same  "  without  the  consent,  license  or  agree- 
ment" of  the  patentee,  with  the  condition  that 
the  patentee  should  supply  articles  of  the  in- 
vention for  the  use  of  the  Crown,  at  and  upon 
such  reasonable  prices  and  terms  as  should  bo 
settled  by  the  officers  of  the  Crown  requiring 
them ;  and  that  the  letters  patent  should  be 
"taken,  construed  and  a<iUudged  in  the  most 
favourable  and  beneficial  sense  for  the  best 
advantage  of"  the  patentee,  do  not  preclude 
the  Grown  from  the  use  of  the  invontion  pro- 
tected by  the  patent,  even  without  the  assent 
of  or  compensation  asade  to  the  patontae. 
Feather,  suppliaaty  v.  The  Queen,  S67. 

LEVEL. 

Rulway  erossing  highway  on.    See  AonOB, 
IL 

LIBEL. 

Case  for  printing  and  publishing  the  follow- 
ing llbcL  "N.  E.  Railway  Company.  Cau- 
tion. J.  A."  (the  plaintiff)  "was  charged 
before  the  magistrates  at  D.  for  riding  in  a 
train  from  L.,  for  which  his  ticket  was  not 
available^  and  reliising  to  pay  the  proper  fore. 
He  was  oonvieted  in  the  penalty  of  91.  le.  lOd. 
including  cosU,  or  three  weeks  imprisonment." 
Plea,  alleging  a  summary  conviction  adjudg- 
ing the  plaintiff  to  forfeit  IL  and  8/.  ]«.  lOd. 
cosU,  and  on  nonpayment  and  in  default  of 
distress  the  plaintiff  to  be  imprisoned  for  three 
weeks,  which  oonviction  at  the  time  of  the  do- 
ing by  the  plaintiff  of  what  was  eomplaiaed 
of  was  In  full  force.  Replication,  setting  out 
the  conviction,  by  which  the  period  of  alter- 
natire  imprisonment  was  fourteen  days.  Re- 
joinder, that  the  conviction  was  described 
with  substantial  accuracy  and  truth  as  well 
in  the  libel  as  In  the  plea.  Upon  demurrer : 
Held, 

1.  That  the  difference  between  the  convio- 
tion  and  the  statement  of  it  published  by  the 
defcndante  did  not  make  the  latter  in  law 
libellous. 

3.  That  it  was  a  question  for  the  jury 
whether  the  statement  of  the  conviction  in  the 
declaration  was  substantially  true. 

3.  That  the  plea  was  good  without  alleging 
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LIBEL. 


MACHINERY. 


that  the  eonTiotlon  wm  in  force  at  the  time 
of  pleading.  AUxantUr  t.  Tke  North  BtuUrn 
Mailway  Oompanif,  840 

LICBKSE. 
Pilot* f.    Set  Pilot. 

LIFE  INSUKANCB. 

Se9  iMtVRAMCU,  Lm. 

LIMITED  LIABILITY.  - 
jSm  Coxpaht,  Jouit  Stock. 

LIQUIDATORS. 
See  JovKT  Stock  Compavt. 

LOCAL. 
Aet.    jSSm  Shall  TmnmumMn,  Ratb»  Poob,  IL 
Action.    See  Acriov,  IV. 

Board.    See  Local  GoTxniiviirT.    Aonox,  L 

By  The  Local  GoTemment  Aet»  1868,  21  A 
12  Viet  c  98,  s.  75,  the  Secretary  of  State,  upon 
petition  of  the  Local  Board  of  Health  and  after 
inquiry,  may  by  prorisional  order  empower 
that  Board  to  pat  in  foirae  with  referenee  to  the 
land  referred  to  in  the  order  the  powen  of  The 
Lands  Claases  Consolidation  Act,  1845,  8  A  9 
Viet  c.  18,  with  respect  to  the  purchase  and  tak- 
ing of  land  otherwise  than  by  agreement ;  but  the 
provisional  order  so  made  shall  be  of  no  Talidity 
unless  it  has  been  oonflrmed  by  Act  of  Parlia- 
ment ;  and  it  shall  be  lawful  for  the  Secretary 
of  State,  as  soon  as  conveniently  may  be,  to 
obtain  such  confirmation,  and  the  Act  confirm- 
ing such  order  shall  be  deemed  to  be  a  public 
general  Act  Held,  that  such  order  could  not 
be  removed  by  certiorari  in  order  to  be  quashed. 
The  Queen  T.  Tke  Haetinge  Local  Board  of 
EeaUh,  401 

Legislation.    See  EzTftADiTiov. 

LORD'S,  DaT. 
Verdict  on. 

Qtuere,  whether  a  rerdiot  in  a  criminal  trial 
can  be  lawfhtly  taken  and  recorded  on  the 
Lord's  day?     Wineor  ▼.  The  Qiuen  (in  error), 

14S 
See  aleo  Trial  ron  Fklokt,  V. 

LOSS. 

See  InauBAXcn,  MABiinB»  IV. 

Of  profit  from  resale.    See  Hbasurb  op  Dav- 
AGBB,  II. 

LOST  CHARTER. 
Presumption  of.    See  Bobou«h. 


LDGGAQB. 
See  ComoN  CabbibBi  IL 

LUNATIC. 

I.  The  Lunatic  Asylums  Aot,.185S,  18  A  17 
Viet  c.  97,  s.  85,  enacts,  that  no  lands  or  bufld- 
ings  pnrehased  or  acquired  under  the  provi- 
sions of  the  Act  *'  for  the  purposes  of  any  asy- 
lum" (with  or  without  any  additional  building 
erected  thereon),  shall  "while  used  for  sneh 
purposes"  be  assessed  to  any  local  rates  "at  a 
higher  ralue  or  more  improved  rent  than  the 
value  or  rent  at  which  the  same  were  assessed 
at  the  time  of  such  purehase  or  aequisition.** 
A  county  lunatio  asylum,  built  upon  land  ac- 
quired under  the  provisions  of  stats.  8  A  9 
Vict  0. 126,  and  16  A  17  Vict  e.  97,  eotttiafeed 
of  buildings  and  of  land,  SO  acres  of  which 
were  laid  out  as  a  garden,  and  80  aerea  were 
under  cultivation  as  a  farm.  The  farm  and 
garden  were  cultivated  by  gardeners,  who  were 
part  of  the  establishment,  assisted  by  the  pa- 
tients, and  the  result  was  a  source  of  profit 
arising  from  the  sale  of  produce  not  required 
for  the  establishment  The  committee  of  visit- 
ors acting  under  the  powers  contained  in  sects. 
42  and  43  of  stat  16  A  17  Viet  e.  97,  admit- 
ted other  pauper  lunatics  than  those  belongs 
ing  to  their  eonnty,  and  also  private  InnaUes, 
thereby  realising  considerable  profits.    Held, 

1.  That  this  was  an  asylum  within  sect  35 
of  Stat  16  A  17  Vict  c.  97,  and  therefore  rate- 
able  only  at  the  value  at  which  the  land  was 
assessed  at  the  time  of  its  purchase. 

2.  That  the  building  and  land  were  "used 
for  the  purposes  of  an  asylum"  within  sect 
35,  the  primary  object  of  the  farm  and  garden 
being  the  sanitary  occupation  of  the  patients 
with  a  view  to  their  cure. 

3.  That  the  committee  of  visitors  wore  not 
rateable  in  respect  of  the  profits.  Tke  Qmeem 
V.  The  Overeeere  of  Fulboum,  451 

II.  Where  a  parish  is  situate  in  a  Unka 
formed  under  22  G.  8,  o.  83,  Gilbert's  Aet»  an 
order  by  Justices  under  The  Lunatio  Asylums 
Act,  16  A  17  Vict  c.  97, 1853,  s.  97,  for  the  ex- 
penses incurred  about  the  examination  of  the 
lunatic,  bringing  him  before  a  Justice,  and  his 
conveyance  to  the  asylum,  Ac,  and  his  lodg- 
ing, maintenance,  Ac,  there,  must  bo  made  on 
the  guardians  of  the  parish,  and  eannol  be 
made  on  the  guardians  of  the  Union  :  reverting 
the  Judgment  of  the  Queen's  Bench,  and  over- 
ruling Reg.  V.  The  Inhabitants  of  Braml^,  I 
B.  A  S.  732.  Leathantf  Treaeurtr  of  Lunatic 
Aejflum,  &c.  V.  The  Vieitor  and  Guardian*  t/ 
the  United  Pariekee  of  Bolton  U  Sande,  ^., 

547 
Pauper.    See  Qdabtbr  Sbbbiobb. 

MACHINERT. 
See  Ratb,  Poob,  L 
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MAINTBNANCB. 
Ord«r  of.    iSSm  Quabtkr  Sbssiohb,  III. 

MANDAMUS. 

Where  Juatkee  dUmist  en  information  on 
Uie  ground  that  one  of  them  ii  disqoalified  by 
intereit  from  hearing  it,  they  ought  not  to  state 
a  eaae  under  atat  20  A  21  Viet.  o.  43,  aa  the 
remedy  for  the  party  eomplaining  of  their  de- 
etflion  if  by  mandamai  or  mle  under  stat  11 A 
12  Viet.  0. 4i,  a.  5.  The  Local  Board  of  Htaitk 
for  the  Dtttrict  of  WaktJUU,  appU.,  Tk«  Wt9t 
JRidiHg  and  Orimtby  RaUwajf  (hmpany,  reapts. 
Thm  Q—tm  ▼.  William  Htnry  Bawon  |A« 
youtiger,  S*q.,  and  anottur,  JuttioM  of  fA«  ir««( 
Bidimgof  YorlUkir;  794 

Sm  Costs,  I.     Action^  III.     Fbibudlt  So- 
dirr.    Public  Hbalth. 

MABINB  INSURANCE. 
S—  Ibsubabob,  Mabibb. 

ICARKBT  VALUE. 
8—  Mbasubb  or  Dajcaobs. 

MARKETS. 

The  Markets  and  Fura  Clauaea  Act,  1847, 
10  k  11  Viet.  e.  14,  a.  IS,  enaeU,  that  <<  after 
the  market-place  ia  open  for  public  nae  every 
person  other  than  a  lioenaed  hawker  who  ahall 
aell  or  ezpoae  for  aale  in  any  plaee  within  the 
preacribed  limita,  except  in  hia  own  dwelling- 
plaoe  or  ahop,  any  artiolea  in  reapeot  of  which 
tolla  are  by  the  apeoial  Act  authorised  to  be 
taken  in  the  market,  ahall  for  every  aoeh  offence 
be  liable  to  a  penalty."  Held,  that  in  order  to 
exempt  firom  penalty  under  thia  aeetion,  a  party 
mnat  be  ahown  to  have  add  the  marketable 
artielea  in  what  ia  really  hia  own  private  ahop, 
and  not  in  aueh  a  way  aa  to  conatitnte  a  dif- 
ferent market  from  the  legal  one:  and  in  order 
to  determine  thia  queation  all  the  eiementa  of 
the  eaae  muat  be  taken  into  eonaideration,  al- 
though not  one  of  them  alone  might  be  con- 
clusive upon  i%.  Pope,  appellant,  WhaUey, 
raspondenty  303 

MASTER  OF  SHIP. 
Sm  Pilot,  IL    Fohbiob  Law,  IV.     Ibsu- 

BABOB,  MaBIBB,  L,  IL,  IV. 

MEASURE  OF  DAMAGES. 

L  In  an  action  againat  a  railway  Company 
for  the  non-delivery  of  drapery  gooda,  the  mea- 
sure of  damages  ia  the  price  at  which  the  gooda 
ean  bo  obtained  in  the  market,  if  there  be  one 
at  the  plaee  and  time  at  which  they  ought  to 
hare  been  delivered ;  if  not,  the  damagea  muat 
be  ascertained  by  tiding  into  eonaideration,  in 
addition  to  the  coat  price  and  the  ezpenae  of 
transit  the  reasonable  profit  of  the  importer. 


0*Bamlan  v.  The  Great  Weetem  Bailway  Com* 
pattjff  484 

II.  On  the  lat  April  the  plaintiff  and  the 
defendanta,  who  were  cotton- brokera  at  Liv- 
erpool, entered  into  a  contract,  by  which  the 
defendanta  agreed  to  aell  to  the  plaintiff  500 
picula  China  cotton,  at  lOfct.  per  lb.,  to  be  de- 
livered in  Augnat,  guaranteed  fair.  On  the 
25th  May  the  plaintiff  made  a  contract  to  aell 
to  M.  A  A.  the  aame  quantity  and  quality  of 
cotton  at  lOjd.  per  lb.,  to  be  delivered  in  Au- 
gust. It  iji  the  practice  at  Liverpool  for  pur- 
chaaera  of  cotton  to  reaell  before  the  time  for 
delivery.  The  defendanta  had  not  fulfilled 
their  contract  on  the  laat  day  of  August :  on 
which  day  the  price  of  cotton  waa  IS^d.  In 
an  action  for  breach  of  contract  whereby  the 
plaintiff  waa  incapacitated  from  performing  hia 
contract  with  M.  A  A. :  held,  that  the  meaaure 
of  damages  was  the  difference  between  the  con- 
tract price  and  the  market  price  on  the  last 
day  for  delivery,  and  that  the  plaintiff  was  not 
entitled  to  recover  damagea  for  the  loaa  of 
profit  from  that  eontraot  Williama  v.  i?<y- 
nolde  and  another,  496 

MEMORANDA. 
Hilary  Vacation,  1865,  332. 
Trinity  Vacation,  1865,  783.    , 

MERCANTILE  LAW. 

&ee  GUABABTBB. 

METROPOLIS  MANAGEMENT. 

By  aeet  170  of  the  Metropolia  Management 
Act,  1855, 18  A  19  Vict  c.  120,  the  Metropoli- 
tan  Board  of  Worka  are  directed,  in  apportion- 
ing the  ezpenaea  of  the  Board  amongat  the 
different  parta  of  the  metropolis,  to  have  re- 
gard to  the  annual  value  of  the  property  *'  in 
the  aeveral  parta  of  the  metropolia,"  and,  in 
the  eaae  of  expenditure  on  worka  of  drainage, 
to  the  benefit  derived  from  auch  expenditure 
«  by  the  aeveral  parta  of  the  metropolia  affected 
thereby."  By  aect  181,  the  money  neeeaaary 
to  diaobarge  the  liabilitiea  of  the  Metropolitan 
Commiaaionera  of  Sewera  ia  to  be  raiaed  in 
like  manner  aa  the  expenaea  of  the  Board 
The  Metropolitan  Commiaaionera  of  Sewera 
had,  whilat  acting  under  the  expired  atatute, 
11  A  12  Vict  c.  112,  borrowed  200,000/.,  out 
of  which  they  had  expended  67,000/.  on  drain- 
age worka  for  the  benefit  of  The  Surrey  and 
Kent  Sewerage  Diatrict,  which  had  been  form- 
ed by  them  under  the  powera  given  in  aect  34 
of  that  Act,  and  compriaed  nineteen  pariahes 
and  parta  of  pariahea.  On  the  paaaing  of  The 
Metropolia  Management  Act,  the  Metropolitan 
Board  had  to  provide  for  the  payment  of  the 
liabilitiea  of  the  Metropolitan  Commiaaionera 
of  Sewera,  and  acting  under  aecia.  170,  181, 
they  apportioned  the  67,000/.  amongat  the 
pariahes  in  The  Surrey  and  Kent  Sewerage 
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Diatrioty  aeoording  to  the  rfttoable  Tsliie  of  the 
property  in  those  peiisbes  respectiTely,  and 
not  aoeording  to  the  proportion  of  the  mm 
expended  in  them,  or  to  the  benefit  derived  bj 
them  retpeetiTelj'fhim  tbe  ezpenditore,  and 
made,  a  rate  aoeordinglj  upon  eaeh  parifh. 
1.  Held,  that  the  rato  so  made  was  valid. 
.  2.  Quart,  whether,  if  invalid,  U  being  based 
on  a  wrong  principle,  an  appeal  would  lie? 
Pew  a»d  othert,  appellants.  The  Metropolitan 
Board  of  Worka,  and  OoIHm  and  dmotker,  re- 
spondents, 236 

MINISTBRIAL  ACT. 
See  Baskrupt,  III. 

MISCONDUCT,  PROFESSIONAL. 
See  PnorBssioHiLf.  Mucovdvct. 

MORTGAOS. 
See  Fbbiobt. 

MOVING,  TIME  VOR. 
See  Cbbtiorabi. 

MUSIC. 
See  PuBUO  SHTBBTAnnniHT. 

MUTINY  ACT. 
See  Tolls. 

KBGLIOBNCB. 
See  AoTiOV,  II. 

NBWGATB. 
See  WnTionoBS  Stribt  Pbisob. 

NOMINAL  PROSECUTOR. 
See  Costs,  IIL 

NON. 
DeUverj  of  goods.    See  Mbas vbb  of  Dab- 

▲«BS. 

Payment  of  rates,  eommitment  for.  See  Cold- 

BATB  FiBLDS  PbISOB.    WbITBOBOSS  StBBBT 

Pbisob. 
Repair  of  road.    See  Costs,  II.,  VL 
Suit    See  Vbxub. 

NOTICE. 

Judieial.    See  Fobbiob  Law,  IL 

Of  abandonnkent    See  Ibsubabcb,  Mabibb, 
IV. 

NUISANCE. 
L  When  statutory  powers  are  eonfbrred  un- 
der oireumstanoes  in  whioh  they  may  be  exer- 
eised  with  a  result  not  oausing  any  nuisanee, 
and  new  and  unforeseen  eironmstanoes  arise 
whieh  render  the  exercise  of  them  impossible 
without  causing  one,  the  persons  so  exercising 
them  are  liable  to  indictment     Hie  Queen  ▼. 


The  Cowtpang  of  Proprietore  of  Tke  Bradford 
Ifavi^Hon  and  Crotetker  and  another ,         631 

II.  The  Bradford  Canal  Company  wera  em- 
powered by  an  Act  of  11  0.  3,  to  make  a  ca- 
nal and  supply  it  with  water  firom  oortaia 
streams  running  into  Bowling  Mill  Book,  and 
to  make  reservoirs  for  supplying  the  Canal 
with  water,  and  to  do  all  things  neoesaary  for 
the  making,  improving,  completing  and  osiDg 
tbe  navigation,  doing  as  little  daasago  as 
might  be  in  the  execution  of  the  powers,  and 
making  satisfaction  to  the  owners  of  lands,  Ac, 
for  all  damages  by  them  sustained  in  or  by  the 
execution  of  the  powers  of  tho  Act.  In  ma- 
king tbe  canal  the  Company  supplied  it  with 
water  from  another  stream  called  the  Bradford 
Beck,  and  afterwards  purchased  mills  on  the 
Bradford  Beck  lower  down  tbe  stream,  and  in 
1802  an  Act  was  passed  vesting  the  mills  in 
them  exempt  from  forfeitore  incurred  under 
the  laws  of  mortmain.  At  some  period  since 
1798  tbe  supply  of  water  to  the  head  of  the 
canal  from  Bowling  Mill  Beck  was  diseonttn- 
ued,  and  mainly  derived  from  the  Bradford 
Beck.  In  1842  The  Bradford  Waterwoits 
Company  were  incorporated  by  an  Aet  which 
restnined  them  from  altering,  diverting,  or 
making  use  of  the  streams  of  water  flowing 
into  tbe  Bradford  CanaL  By  the  Bradford 
Improvement  Aet,  1850,  the  Corporation  of 
Bradford  were  invested  with  powers  for  drain- 
ing and  otherwise  improving  the  borough ;  and 
by  sect  82  were  empowered  to  cleanse  the 
Bradford  and  Bowling  Mill  Becks,  Ae. :  pro- 
vided that  nothing  in  the  Aet  should  author- 
ise them  to  injure  tbe  Bradford  Canal  or  divert 
any  of  the  streams  whieh  supplied  it  with  wa- 
ter. When  the  canal  was  first  supplied  with 
water  from  tho  Bradford  Beck,  and  for  many 
years  afterwards,  the  water  of  that  beck  was 
pure,  but  within  thirty  or  forty  years  the  town 
of  Bradford  greatly  extended  and  increased, 
and  for  many  years  a  great  number  of  the 
drains  and  sewers  of  the  town  emptied  them- 
selves into  the  Bradford  and  Bowling  Mill 
Becks ;  and  by  reason  of  the  water  so  diverttd 
into  the  oanal  being  in  a  foul  and  polluted 
state  the  canal  became  a  public  nuisanoe.  Tbe 
Canal  Company  having  demised  the  canal  in 
tbis  stete : 

(1.)  Held,  that  their  lessees  were  liahle  to  sn 
indictment  for  the  nuisance,  inasmuch  as  the 
Act  of  11  G.  3  did  not  ei^oin  the  Company  te 
teke  the  water  of  the  Bowling  Mill  or  Brad- 
ford Beck ;  and  in  authorising  them  to  take  it 
in  a  pure  state  the  Legislature  did  not  eoa* 
template  their  taking  it  in  a  polluted  state. 

(2.)  Q^fumre,  whether  the  Canal  Company 
were  liable  to  an  indictment  for  the  nuiaanes 
during  the  lease  ?  id, 

OCCUPATION,  USB  ANB. 
See  AvonoBBBB,  L 
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OFTICSR  OF  COURT. 
St*  Stamp. 

OMISSION. 

Of  cnditor's  name  from  deed  of  eompofiUoii. 
jSSm  CoMPotxTiov  J>mmD,  VL 

ORDBB. 
For  fini  meetiog  of  Highwiy  Board.    St 

QUABTBE  SxBSlONf,  IV. 

Of  Jadge.    8f  Costs,  IX. 

Of  maintanaDoe.  See  QuAftTSB  Sxbsiohs,  m. 

Of  Qaarter  Sassioni  raspaciing  prUonert.  Sm 

COLDBATH  FiBLDS  PrISOV. 

Of  roferanea.    800  AaaiTBATioir. 

For  rapair  of  highway.    St  Coupamt,  Bail- 
WAT,  II.,  ni. 

Of  Secretary  of  State,  ProTisionaL    Sm  Lo- 
cal GOTBRHIIBKT. 

And  dispoaitioa  of  bankrupt.    St  Bahkeupt, 

vin. 

OWNBR  OF  SHIP. 

Anthoritj   of  master  to  bind.    St  Fonxiox 
Law,  IV. 

PABAMOUNT. 
BTietSon  by  title.    Stt  BsroppxLy  L 

PABTICULARS  OF  8TMPT0MS. 
St  Ihsujuhcb,  Lira. 

PABTNRR. 
St  CoMPOSinoH  Dbbd,  III. 

PATBNT  FOR  INVENTION. 
St  LxTTBRS  Patbnt  pob  Ibtbbtiov. 

PAUPEB. 

iSi00  LUVATIO,  II. 

PAYMENT  OF  RATES. 
Componndad  for.    ^«  Poob,  Gvabdiavs  of. 

PENALTIES. 
ComnlatlTe.    Ste  Gamb. 

PERSONS  CONSTITUTING  FIRM. 
Change  of.    St  Gvabaxtbb. 

PETITION  OF  RIGHT. 

f opposing  the  law  were  otherwise  than  as 
laid  down  in  Feather,  suppliant,  v.  The  Qaeen, 
257,  the  remedy  of  the  patentee  would  not  be 
by  petition  of  right,  bat  by  aetion  against  the 
offioer  of  the  Crown  using  the  iuTention  pro- 
teeted  by  the  patent.  Id, 

S€€  COTBBABTi  IL 


PILOT. 

L  By  eharter  of  37  G.  8,  a.  n.  1797,  and  stat 
1  G.  4,  e.  xzzTiL  s.  8S,  the^  trinity  House  of 
Laith  ara  anthorised  and  re<|nired  to  lioensa 
persoDS  of  skill,  knowledge  and  ezperienoe  to 
aet  as  pilots  for  ships  sailing  up  and  down 
inwards  and  outwards  of  the  Frith  of  Forth, 
in  and  through  the  seas  and  friths  and  along 
the  eoasts  and  islands  of  the  Northern  and  Ger- 
man Ooeans,  and  in  and  through  and  along  or 
upon  the  seas,  (Hihs,  sonndS|  bays,  inlets,  and 
along  the  coasts  of  Sootlaod,  and  of  the  Ork- 
ney, Shetland,  and  Lewis  Islands.  By  stot.  5 
G.  2,  e.  20,  s.  1,  roeiting  that  the  Trinity  Houie 
of  London,  by  long  usage  and  by  virtue  of 
letters  patent,  had  been  authorised  to  appoint 
piloU  to  conduct  ships  out  of  the  Thames  and 
Medway,  through  the  North  Channel,  to  or  by 
Orfordness,  and  from  or  by  Orfordneas  up  the 
North  Channel  and  the  Thames  and  Medway, 
any  person  not  licensed  by  the  Trinity  House 
of  London,  taking  upon  himself  the  charge  of 
any  ship  as  pilot  within  those  limite  was  sub- 
jected to  a  penalty.  BystotSG.  4,  c.  125,  s.  S, 
all  ships  sailing  within  those  limits  (except 
as  thereinafter  proTlded)  shall  be  eondneted  by 
pilote  licensed  by  the  Trinity  House  of  London, 
and  by  no  other  pilots.  Held,  that  the  Trinity 
House  of  Leith  had  not  power  to  grant  licen- 
ses to  pilote  within  the  Jurisdiction  of  the 
Trinity  House  of  London,  and  therefore  a  pilot 
to  whom  a  license  had  been  granted  by  the 
Trinity  House  of  Leith  to  navigate  a  ship  along 
the  east  coast  of  England  to  Orfordness,  thence 
to  the  Nore,  and  Tice  versl,  was  subject  to  a 
penalty  under  stat  6  G.  2,  e.  20,  s.  1.  Hotaek, 
appellant,  Gray,  respondent,  698 

II.  QiMr^f  per  Cockbum,  C.  J.,  whether 
under  the  Merchant  Shipping  Act,  1854, 17  A 
18  Vict.  0. 104,  the  m^aster  of  a  ship  may  be 
lieensedtoaotaspUotof  itf  /d. 

POLIOB. 

Distriet,  iepaiata.    St  Qvabtbb  Sbisioxi,  L^ 
IL 

Bate.     St  BoBouGB. 

POLICY  OF  INSUBANCE. 

St  IXSUBAHCB. 

POOB. 
St  LvvATio.    Qvabtbb  Sxsaiova,  III.  Bbbi- 

BBNCB,  I.,  IL 

Guardians  oH 

I.  By  a  loeal  Act,  18  Viet  e.  It.  s.  1,  the 
owners  of  every  tenement  within  certain  par- 
ishes assessed  to  the  poor-rate,  Ac,  at  an  annual 
sum  not  exceeding  72.  rateable  value,  were  to 
be  rated  to  and  pay  the  poor-rate,  Ac,  instead 
of  the  oecnpiers :  provided  that  "  such  rating 
and  paymeDt  shall  not  in  any  manner  affect  or 
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pr^adiee  the  right  of  any  oeeapier  to  the  en- 
JoymeDt  of  an/  franchise  or  privilege,  whether 
manicipal  or  parochial,  to  which  he  might  he 
or  become  entitled  within  the  eaid  parieh  or 
townehip  in  eaie  inch  owner  or  occupier,  or 
either  of  them,  shall  have  paid  the  fhll  amount 
payable  in  respect  of  the  property  for  whiob  sneh 
occupier  claims  to  exercise  such  franchise  or 
privilege."  Sect  10  fixt»  one-half  as  the  sum 
at  which  the  rate  may  be  compounded  for. 
Held,  that  the  occupiers  of  small  tenements,  the 
owners  of  which  had  compounded  for  and  paid 
rates  under  the  local  Act  or  The  Small  Tene- 
menU  Act,  13  k  U  Vict  c  99,  had  a  right  to 
▼ote  in  the  election  of  guardians  of  the  poor. 
The  Queen  r.  ffampUm,  Brougk,  Wn'ghi  and 
Hipkine,  923 

II.  By  sUt  4  A  6  W.  4,  0. 76,  s.  38,  the  Poor 
Law  Board  are  to  flz  the  qnalifloations  of  guar- 
dians of  the  poor,  such  qualification  to  eon^t 
in  being  rated  to  the  poor-rate  of  some  parish 
or  parishes  within  the  Union.  Held,  that  an 
owner  of  small  tenements  who  had  compounded 
for  the  payment  of  rates  and  was  rated  aoeord- 
ingly  was  qualified  to  be  a  guardian  of  the 
poor  though  he  was  not  an  oeoupier.  Id, 

Rate.    See  Rati,  Poob. 

POST  DATED  CHECK. 
See  Chkck. 

POWERS. 
Statutory.    See  Nuisaxcb. 

PRACTICE. 
Se€  Bsaui,  RioHT  TO. 

PREFERENCE. 
Fraudulent    See  BAimvPT,  IV.,  V. 

PREROOATXYE. 
0/  Crown.    See  Cbowv,  PBBBOffAtiTB  or. 

PRESUMPTION. 
Of  lost  ehartar,    See  Bobouob. 

PRINCIPAL. 
trndSsdosed.    See  Auotiobbbb,  II.,  IIL 

PRISONERS. 
Order  of  Quarter  Sessions  respocting.     See 

COLDBATB  FiBLDB  PbIIOV. 


t  PROFESSIONAL  MISCONDUCT. 

I.  The  same  honour  and  the  same  intagrity 
which  are  essential  to  the  charaeter  and  posi- 
tion of  a  barrister  are  also  neeessaiy  to  the 
charaeter  and  position  of  an  attorney.  Ek 
parte  Pyhe,  703 

IL  Per  Coekbum,  C.  J.  The  aeting  in  eon- 
travention  of  the  eonventional  regulations  of 
either  braneh  of  the  profession  is  a  Tiolation 
of  honourable  feeling.  Id, 

III.  An  attorney  whose  name  was  straek  off 
the  roll  at  his  own  request  was  called  to  the 
bar,  and  afterwards  disbarred  on  the  charges 
of  <'  participating  by  previous  agreement  in  the 
profits  of  an  attorney,"  and  in  one  particular 
case  of  having  "acted  both  as  eounsel  and  at- 
torney." After  a  lapse  of  twenty  yean  he  ap- 
plied for  leave  to  be  readmitted  an  attorney. 
The  Court  refused,  unless  he  could  satiffy 
them  by  the  testimony  of  trustworthy  persons 
(especially  members  of  the  profession)  that 
his  conduct  and  character  had  been  unun- 
peaebed  and  unimpeaohable  in  the  meantime; 
but  afterwards  dispensed  with  this  on  hia  show- 
ing that  he  could  not  obtain  sueh  testimony  in 
eonsequenoe  of  his  having  lived  duing  that 
period  in  eomplete  retirement  Id, 

PROFIT. 
Loss  of,  fmoL  resale.    See  Mbasubb  or  Dah- 

AftBt. 

PROOF. 
Of  foreign  law.    See  Fobbiov  Law,  II. 

PROSECUTOR. 
Nominal.    Se9  Com,  IIL 

PROTECTION. 
Under  Bankmptey  Act    See  Babkbvpt. 

PROVISIONAL. 
Order  of  Seeretaxy  of  State.    Set  Local  Qo- 


PRISONS. 

See  CoLDBATB  Fibldb  PBnoir. 
Stbbbt  Pbibob. 

PRIVATE. 
Li^natio.    See  Lvbatio,  L 


Wktbobom 


TBBmiBBT. 


PUBLIC. 


Entertainment 

The  Cardiff  Borough  Aet,  186S,  25  k  20 
Viet  e.  ezxiiL  s.  4,  enaets,  in  language  very 
similar  to  stat  2&  G.  2,  o.  86,  s.  2,  that  "no 
house,  room,  or  other  place  within  the  bor- 
ough shall  be  kept  or  used  for  publie  daneing, 
musie,  or  other  public  entertainment  of  the  like 
kind"  without  a  Ueense :  Held,  that  to  bring  a 
oaf  e  within  the  statute, 

1.  The  music  and  daneing  must  be  an  es- 
sential part  of  the  entertainment,  and  net 
merely  aeoessories  to  it 

2.  It  is  not  neeeesaiy  that  the  daneiag 
should  be  hjf  the  publie.  QumgUtmi,  appL, 
Mutth^we,  reapti.  474- 

Health. 


PUBLIC. 
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'   la  185S  th«  pliMattfii  wtond  iMo  four  eon 
tntU  witb  the  delto4uit%  a  Loesl  Board. of 


Hoalih,  for  the  ozeoatioii  of  works  for  the 
Board,  for  which  thoy  were  to  be  paid  ont  of 
the  money  ae  colleeted  from  thoee  on  whom 
the  exp«ni«8  of  the  works  were  eharfeable  un- 
der The  Publie  Health  Act,  1848.    The  notioes 
g^ven  by  the  Local  Board  to  the  owners  were 
infanaaly  and  eonseqnentlj  oonid  not  be  en- 
forced against  snob  as  resisted  them.    In  Feb- 
nmiy,  1880,  it  was  known  to  the  plaiotiifs  that 
the  notioes  were  defectire,  and  in  that  month 
their  solieitors  applied  to  the  Local  Board.  The 
Loeal  Board  were  still  in  the  ezpeetation  of 
being  able  to  collect  the  money,  notwithstand- 
ing the  badness  of  the  notices,  and  did  in  fact 
obtain  soot,  which  was  paid  o? er  to  the  plain, 
tilb,  the  last  payment  being  in  November.  The 
plaintiflii  commenced  an  action  against  the  de- 
fendants on  the  tOth  Deeemberi  and  obtained 
judgment  for  upwards  of  8000^    The  Pablic 
Health  Act,  1848, 11  M  13  Viet  e^  88,  s.  89, 
•aaeU  that  rates  may  be  mada^retmepeetiTely 
in  order  to  raise  money  for  the  payment  of 
eharges  and  expensea  which  may  have  been 
ineorred  at  any  time  within  six  months  before 
the  making  of  the  rate."    The  Court,  having 
power  fo  draw  lafereiioea  ef  fact,  considered 
that  there  was  no  improper  delay  or  laches  on 
the  part  of  the  plaintiffs  in  commencing  the  ori- 
ginal acUon,  and  held  that  notwithstanding  that 
delay  the  plaintiffs  might,  in  an  action  com- 
menced within  six  months  alter  the  Judgment, 
elaim  a  mandamus  to  die  Local  Board  to  make 
and  levy  a  dislrict-rata  for  payment  of  the 
jadgmeat-debl^     Wnrtkimgton  amd  amoiker  t. 
HuUom,  CUrk  to  tkt  Local  Board  of  HtaUk  for 
Oe  IHutri^  of  Mom  Side,  943 

Kuisanoc    Sm  Nuiiakob. 


PUBCHASBB« 
Set  COTXXAJIT,  L 

QUALIFICATION. 
For  guardians  of  poor.    jSW  Poob,  Quardi- 

▲BIOF. 

QUALIFIED. 
Corenant  for  tiUe.    i5^«  Cotbnaxt,  I. 

QUARTBB  SESSIONS. 

L  Under  stat  3  A  4  Viet  c.  88,  ss.  27,  38, 
the  Quarter  Sessions  may  erect  a  single  parish 
into  a  separata  police  district.  Bxparte  Atiow/- 
ing,  195 

II.  This  Court  has  no  Jurisdiction  to  set 
aside  a  report  made  by  the  Quarter  Sessions  to 
the  Secretary  of  State  under  those  sections.  Id. 

in.  By  the  Lunatic  Asylums  Act,  1853, 18 

it  17  Vict  c.  97,  s.  108,  if  the  guardians  of  a 

union  or  parish,  or  the  oTcrseers  of  a  parish, 

fed  aggrieved  by  an  order  adjudging  the  set- 
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tlement  of  a  lunalie  they  may  appeal  to  the 
Quarter  Sessions.    By  sect  128,  any  person 
who  thinks  himself  aggricTcd  by  any  order  or 
determination  under  the  Act,  '<  other  flian  or- 
ders abjudicating  as  to  the  settlement  of  any 
lunatic  pauper  and  proTidfng  f»r  his  mainten- 
ance,** may  appeal  to  the  Quarter  Sessions  in 
the  manner  and  subject  to  conditions  therein 
mentioned.    An  order  made  hy  two  Jastioes  of 
the  borough  of  N.  under  sect.  98  upon  the 
guardians  of  the  K.  Union,  in  which  the  parish 
of  M.  was  comprised,  recited  that  V.  was  a 
pauper  lunatic  duly  confined  In  the  N.  lunatic 
hospital,  sitaato  in  the  borough  of  N.,  Iiom  Hie 
3d  April,  1883,  to  the  1st  July,  1884,  and  was 
sent  there  fh>m  the  pariah  of  M.  in  the  K. 
Union,  and,  upon  the  application  of  the  trea- 
surer of  the  hospital,  ordered  the  guardians  of 
the  K.  Union  to  pay  to  the  treasurer  of  the  hos- 
pital a  weekly  sum  for  the  raaintananoe  of 
V.  during  that  period.    The  settlement  of  tha 
pauper  lunatio  had  not  been  ascertained  and 
atUudged  under  sect.  97.  Held,  per  Cookbov, 
a  J.,  MeUor  and  Shoe,  JJ.,  Blaekbura,  J., 
disseatiente,^dMt  no  appeal  against  this  order 
lay  to  the  Quarter  Sessions  under  either  seat. 
108  or  sect  128.     TU  Qmrnt  ▼,  Tk$  Mmtrdm' 
^f  Mortkamptom,  863 

XV.  ^r  tt^  M  e.  8»  a  91,  s;  1,  orsneen  of 
the  poor  are  to  ba  appointed  on  the  i6tblfaiuh, 
or  within  fourteen  daya  next  after.    By  stal.  8 
A  8  W.  4>  e.  80,  a.  8,  aarveyors  of  highways 
were  to  be  appointed  at  the  same  time.   ByAe 
Highway  Act,  1888,  38  M  38  Vict  c  81,  a.  10, 
waywardeaa  ahall  be  elected  in  every  pariah 
forming  part  of  a  highway  dialriet  at  the  meet- 
iug  and  time  and  in  the  manner  at  and  in 
which  anrr^ors  of  highways  would  have  been 
chosen  if  the  Act  had  not  passed.    By  The 
Highway  Act,  1884,  37  A  28  Vict  c  JOl,  s.  10, 
the  first  meeting  of  the  Highway  Board  shall 
be  held  at  s«ah  time  as  may  be  appointed  by  the 
prorieienal  or  final  order  of  the  justices  ,so  that 
the  time  appointed  be  not  more  than  seven  daya 
after  the  expiration  of  the  time  limited  by  law 
for  the  eleetton  of  waywatdeoa.    A  proviaional 
order  eoasUtuting  a  highway  district  ordered 
that  waywardens  should  be  eleeted  for  each  of 
the  parishes,  and  the  final  order  made  on  the 
7th  April,  1885,  confirming  it,  ordered  that  the 
first  meeting  of  the  Highway  Board  riioald  be 
held  on  the  first  Thursday  after  the  25th  Marah. 
Held,  that  the  Quarter  Sesalona  were  not  bound 
to  appoint  a  day  after  the  expiration  of  tha 
time  limited  by  law  for  the  election  of  way- 
wardena,  and  therefore  the  order  was  valid. 
n«  QiiM*  ▼.  The  Juttion  of  tJu  Porta  of  Lind^ 
90jft  im  tkt  ooumijf  of  Li$uolm,  892 

Sm  tt/«o  Costs,  IV.,  Vn. 
QUEEN'S  BENCH. 

Sf  QVABTXB  SbSBIOBIi  II. 


1024      QUO  WARRANTO. 


REPAIR. 


QUO  WABRANTO. 

Quo  wuTAnto  liot  for  the  oIBm  of  goardUn 
of  Ibo  poor  elaeted  andwr  ttat  4  A  6  W.  4,  o. 
76,  s.  88.  The  Qwm  r,  Haw^ptom,  Brougk, 
Wright  €mdmpkim§,  933 

RAILWAY 
And  Canal  Trafflo  Aet    St*  CovpavTi  Raiii- 

Company.      Ste  Aonov.      Bt-Law.     Com- 
pAHTi  Railway,  IL 

CroMlng  highway  on  leveL    See  AonoVi  IL 

RATE. 

Board  of  Hoalth.    See  Pubuc  Hbalth.    Ma- 
TBOPOLia  MAHAaxmiT. 

County.    See  Bonouan. 

Poliea.    iSSMBonouoR. 

Poor. 

I.  In  March,  1868,  tha  appallant,  ownar  of 
a  •ilk-mill,  gara  np  hoainaaa  with  tha  inten- 
tion of  norar  raraming  it,  and  tha  mill  had 
not  tinaa  bean  worked,  bat  with  the  machinery 
and  other  artiolet  and  thingi  in  it  had  been 
adTortleed  for  lale.  All  the  oonteata  of  the 
mill  were  etsential  arUelaa  and  things  for  a 
tenant  to  have  in  working  it  for  the  mann- 
faetnre  of  silk.  The  maehineiy,  aome  of  whieh 
waa  aflixed  to  the  floors  and  oeiiingi,  were  in 
the  nature  of  tenant's  fiztnraa.  A  man  oeoa- 
sionally  went  to  the  mill  to  proteet  the  pro- 
perty against  trespass  or  depredation.  Held, 
that  the  appellant  waa  rateable  for  the  mill, 
but  only  upon  its  annual  Taloe  as  a  warehouse 
for  the  maehinery,  articles  and  things  in  it 
Barter,  appellant  The  Oeereeere  of  the  Town^ 
ekip  of  Sal/ord,  respondents,  691 

IL  The  township  of  B.  was  supplied  witb 
water  partly  f^m  pumps  and  partly  from  works 
constructed  by  a  Company  under  local  Acte  of 
Parliament,  who  were  eompellabla  te  supply  the 
owners  or  occupiers  of  houses  in  the  township 
with  water  for  domestic  uses  at  certain  chaigea, 
with  power  te  make  ratea.  Held,  that  this 
water-rent  waa  not  a  deduetion  to  which  the 
x»ccupier  was  entitled  under  The  Parochial  As- 
sessmenU  Act,  6  A  7  W.  4,  c  96,  s.  1,  as  an 
ajLpense  necessaiy  to  maintain  the  premises  in 
a  stote  to  command  the  rent  paid  for  them. 
The  Qmee%  T.  The  Oeereeere  of  tke  Tawmehip 
of  BUetam,  908 

IIL  Where  it  appears  from  the  terms  on 
which  premises  are  let  that  the  parties  contem- 
plated originally  that  the  holding  would  endure 
for  a  year,  though  it  might  be  put  an  end  to 
before  the  expiration  of  that  time,  and  the  ten- 
ant occupies  for  a  year  under  the  agreement,  a 
settlement  is  gained  by  renting  a  tenement  un- 
der stet.  6  G.  4,  0.  67,  a.  2,    The  Ouardiane  <(f 


tke  HaeHnge  Uniom,  appeUanls^  The  Omardiaae 
of  Sl  Jamee,  CUrkeumeU,  respondents,        914 

XV.  A  settlement  was  gained  by  a  pauper 
who  occupied  premises  for  six  years  under  the 
following  agreement,  dated  July  26th : — "W. 
W.  agrees  .to  let,  and  J.'H.  agrees  to  hire,  the 
house,  Ko.  62,  George  Street,  quarterly,  at  a 
yearly  rent  of  2bL,  to  lie  paid  on  the  2yth  Sep- 
tember, 25th  December,  25th  March  and  24th 
June;  taxes  to  be  paid  by  tenant;  to  he  left  in 
tenanteble  repair;  a  quarter's  notice  to  be 
giren  by  either  party."  Jd, 

See     COLBBATR      FlKLDB      PUBOX.       LUVATIC 
ASTLUM,      I.         QuAUTSn     SXSBIOXB,      IIL 

WaiTxcROBs  Stbxxt  Pusox. 
Sewers.    See  Mxtbopoub  Makaqbvbxt. 

RATEABLE  VALUE. 
See  Small  Txxxxbxtb. 

RBADMISSION  09  ATTORKET. 
See  PBorasBioxAL  Mibcoxpvct. 

RE-ARRBST. 
See  Baxkropt,  L 

RECEIPT  OF  GOODS. 
See  Frauds,  Statutr  of. 

RECOGNISANCE. 
See  Costs,  V. 

REFERENCE. 
See  Arbitratiox.    Costs,  I.,  IV. 

REFRESHMENT  TO  XURT. 
See  Trial  por  Fbloxt,  IIL 

REGISTRAR. 
See  Baxkrupt,  I.,  IL,  IIL     Frirxdlt  6o- 

CtXTT. 

REGISTRATION. 
Of  deed.    See  Baxxrvpt,  L,  IL,  IIL 

REG.  GEN.  HIL.  16  VICT. 
See  Vxxux. 

RELEASE. 
See  COMPOBITXOX  DxxD,  I.,  n.,  rV.,  V. 

RENT,  WATER. 
See  Ratx,  Poor,  IL 

RENTING  TENEMENT. 
Settlement  by.    See  Ratx,  Poor,  IIL,  IV. 

REPAIR. 
Order  for.    See  Compaxt,  RaxlwaTi  IL,  IIL 


RESALE. 
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BBSALB. 

LoM  .of  profit  from.     Sm  Mbasubb  of  Dam- 

▲•Bl,  II. 

RBSERVE. 

•' 

Salt  without    See  Avanonmn,  TL,  IIL 

BBSIDBNCB. 

L  In  ordor  to  ooaftitato  b  rMidonoe  within 
itBU.  9  dt  10  Viet  0.  06,  and  24  A  U  Viet  e. 
U^  it  ia  not  necoasary  that  the  reaidenoe  should 
be  in  B  honae  or  any  plaee  aanally  appropriBted 
te  hnman  habitation.  The  Queem  t.  The  In- 
Anhitamte  o/  St.  Leonard,  Skoreditek,  784 

IL  A  paaper  haTing  reaidad  for  aizteen  yeara 
in  a  pariab  aold  her  famitnke  and  left  her  lodg- 
ing, and  being  deatitnta  wandered  about  in 
the  pariah  and  ont  of  it,  and  alept  on  the  atepa 
of  a  houaa  in  the  pariah  the  night  before  ahe 
obtained  ahelter  in  a  reftige  for  houaeleaa  poor 
ont  of  the  pariah  where  ahe  alept  for  twenty- 
one  aueoeaaive  nighta,  in  the  day  time  wander- 
ing about  ehiefly  in  the  pariah.  On  eeaaing  to 
be  an  inmate  of  the  reftige  ahe  applied  to  be 
admitted  into  the  workhooae  of  the  pariah,  but 
waa  reftiaed ;  she  then  alept  for  two  nighta  in 
the  pariah,  and  on  again  applying  waa  admitted 
into  the  workhonae.    Held,  irremoTaUe*     Id. 

BBXROSPBCTIVB  BATB. 
See  PvBLXO  Hbalts. 

BBWARD. 
Ifor  apprehenaion  of  thierea.    See  Ibfobxa- 

TIOV  LB1J>»0  TO  ApPBBHBVaiOB. 

BIQHT. 

To  begin.    See  Bboxn,  Biobt  to. 

Petition  o£    See  Pbtitiob  or  Braar. 

» 

BOAD. 

Non  repair  of.     See  Coara,  IL,  YIL 

Order  for  repair  ot    See  Oompaiit,  Bailwat, 
IL,  IIL 

SAL9. 

Of  gooda,  eontraot  for.     See  MaABnui  or 
Damabbb. 

Without  reaerre.    See  Avotiovbbb,  IL,  IIL 

BBOOKD  TBIAL. 
See  TuAL  FOB  Fblovt,  L,  IL 

SBOBBTABT  OF  8TATB. 
See  Local  Go7bbn]Cbvt. 

SBPABATB. 
Poliee  Diatrict  See  Quabtbb  Sb88I0BB,  L,  IL 


8BS8I0NS,  QUABTBB. 
See  Qvabtbb  Sbbbiovb. 

SBTTLBMBNX. 

By  hiring  or  renting  tenement    See  Batb, 
PooB,  IIL,  lY. 

SBWBBAQB. 
Diatrict  ezpenfea.   See  Mstbopolib  Mamam- 


8BWBB8. 

Metropolitan  Commiaaionera  ol    See  Mbtbo« 
pouB  MABAanmsT. 

SHABBHOLDBBS. 
See  CovPABT,  JoxBT  Stook« 

SHBBUrP. 
See  Babkbvpt,  L 

SHIP. 
See  FBBiQar.    IiravBABcn,  M abivb. 

SHOP. 
See  Mamcbts. 

SIULL  TBKBMBNTS. 

By  a  Small  Tenementa  Aot,  10  A  11  Viet- 
Ol  xxz.,  the  owner  of  erery  tenement  aaaeaaed 
to  the  poor  and  other  ratea  under  tL  10».  rata- 
ble ralue  aaeertained  aeeording  to  The  Pare- 
ohial  Aaaeaamenta  Ao^  6  A  7  W.  4,  e>  96,  waa  te 
be  rated  and  pay  poor-rate,  Ae.,  inataad  of  the 
oeeupier ;  and  might  oompound  for  the  aame  by 
payment  of  one-half  of  the  rate,  whether  the 
tenement  ware  oocnpied  or  not  Held,  that,  in 
aaeertaining  the  rateable  tbIuo  of  a  tenement 
oomponnded  for,  the  owner  waa  entitled  to  the 
aame  amount  of  dednetion  for  ratea  and  tazoi 
aa  waa  allowed  to  the  ooeupiera  of  houaaa  not 
in  eompoaition.  The  Queen,  on  the  proeeeuiion 
of  fke  Oeerteere  of  the  Townehtp  of  Bileton  t. 
Jhdd  and  onoiJUr,  903 

80CIBTT,  FBIBNDLT. 
See  Fbibsdlt  Soonrr. 

8PBCIAL  OASB. 
See  Bbbob. 

STAMP. 

The  Common  Law  Prooedure  Aot,  18&4, 17 
A  18  Viet  e.  1S5,  a.  38,  which  mahea  it  the 
duty  of  the  oflioer  of  the  Court  to  call  the  at- 
tention of  the  Judge  to  any  omiaaion  or  in-' 
auflioienoy  of  the  atamp  on  any  document  pro- 
duced in  evidence,  doea  not  reatriot  a  party 
to  the  anit,  or  hia  eounael,  from  taking  the  ob- 
jection.   Auetin  r,  Snngard,  687 
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TRIAL  FOE  FELONY. 


STATUTB  OF  FRAUDS. 

STATUTORY. 

UaMAWoHhiiMM.    Am  IvtuftAVOi,  Mahiiis, 
III. 

Powen.    49m  Nuuavoi. 

STO^PAaB. 

til  truiiita.    Sf  Ba]Ikeopt»  VIIL 

SUMMARY  CONYICTION. 
S—  LubIn 

SYMPTOMS  OF  DIStiASB. 
;8W  InumAvoa,  larm, 

TBHBMBlfT. 

Settlement  hj  htriiig  or  feBtfng.    5«e  Rati, 
PeoB,  UL,  IV. 

TBNBMBNT8. 

SmiU.    8—  Small  Tbkbmbxti. 

TICEBT. 
TraTelling  without.    S—  By-Law. 

TIMB. 
BBlMfenMBi  ol    8m  Abbitbaviob; 
Fttr  BOTiag  fer  eeitionri.    8—  OBsnoBARi. 

TITLB. 

PBrBmovnt    8m  Bstoppbl,  I. 

Qvalifled  ooTenant  for.    Sm  Cotbbavt,  I. 

TOLLS. 

Tbe  Matiny  Act,  1864»  27  A  28  VioL  o.  8,  t. 
72y  ezempta  Her  Migesty'i  officers  and  soldien 
on  duty  and  on  their  nuureh  from  payment  of 
toUi  "  in  pasting  along  or  over  any  turnpike 
or  other  roads  or  bridgesy  otherwise  demanda- 
ble  by  Tirtne  of  any  Act  already  passed  or 
hereafter  to  be  passed."'  A  Company  were  aa- 
thoriied  by  Act  of  Parliament  to  pnrehase  an 
aneient  ferry  oyer  a  river  and  to  establish  a 
floating  bridge  oyer  it,  with  roads  and  ap- 
proaches, and  to  take  tolls  for  passing  across 
the  river  by  the  bridge.  The  Company  owned 
ten  miles  of  road  leading  to  the  ferry,  and  one 
of  the  Company's  Acts  provided  that  no  toll 
should  be  taken  at  any  toll-gate  erected  on 
it  for  soldiers  on  their  march  or  on  dnty.  The 
floating  bridge  Is  propelled  from  one  side  of 
the  river  to  the  other  by  steam  power,  and  kept 
in  its  proper  course  in  passing  across  the  river 
by  means  of  parallel  eheins  laid  across  the  bed 
of  the  river,  which  chains  are  passed  over 
wheels  attached  to  the  floating  bridge,  and  are 
fhstened  on  eaeh  side  of  the  river  to  heavy 
weights  which  are  sunk  in  wells  in  the  ground. 
Held,  that  neither  the  exemption  in  the  Com- 


pany's Act  nor  in  Tbe  Mutiny  Act,  1844,  a^ 
plied  to  this  floating  bridge.  iTord^aypeUut^ 
Gray,  respondent^  S4S 

8—  OboWB,  PsBBOaATTTB  OF. 

TOTAL  LOSS. 
8m  IvBUBAXCB,  Mabibb,  IV. 

TRABSITU. 
Stoppage  in.    8m  BABKBvrr,  Vni. 

TRBSPASS. 

L  By  balloon. 

Qumn,  whether  it  is  a  tieepajs  tp  pass  ever 
land  in  a  balloon  ?  JTcMyoa,  a|ipeUaat»  JBori^ 
respondent^  219 

11.  Ib  eeatefc  of 


Stat  1  A  2  W.  4,  c  82,  8.  30,  which  imposei 
a  penalty  for  trespass  in  search  or  pursuit  of 
game,  means  in  search  or  pursuit  of  <tM  game. 
A.  standing  on  his  own  land,  a  pheasant  rose 
up  on  it,  end  flew  to  the  close  of  B.  "A.  fired  a 
gun  and  struck  it  while  over  that  close,  where* 
upon  the  bird  fell  dead,  and  A.  entered  and 
picked  it  up :  Held,  that  this  was  not  a  tres- 
pass in  search  or  pursuit  of  game  within  stat 
1  A  2  W.  4,  e.  82,  s.  80,  unless  the  faota  were 
such  as  to  show  that  the  firing  at  the  bird, 
the  entry  on  tbe  close  of  B.,  and  the  picking 
up  of  the  bird,  all  formed  part  of  one  con- 
tinuous transaetion.  JTcMyon,  appellant,  JJart, 
respondent*  249 

TRIAL  FOR  FBLONY. 

I.  In  a  case  of  felony,  capital  or  otherwise, 
the  Judge  has  a  discretionary  power  to  dis- 
charge the  jury  without  consent  of  either  of 
the  parties,  where  after  sufficient  time  for  de- 
liberation they  are  unable  to  agree ;  and  such 
discharge  is  no  bar  to  another  trial  of  tbe  ac- 
cused upon  the  same  indictment.  B^tator'v. 
The  Qumn  {in  error),  148 

II.  The  discretion  of  the  Judge  in  ezerets- 
ing  tbwt  power  cannot  be  reviewed  by  a  Court 
of  error.  ld» 

III.  Quatrt,  whether  after  the  jury  have  re- 
tired to  consider  their  verdict  reflreshnMBt  me^ 
in  the  exercise  of  his  discretion,  be  given  them 
by  order  of  the  Judge  ?  Id. 

IV.  The  practice  of  carrying  the  jury  about 
in  carts  till  they  have  agreed  doubted.         Id, 

V.  Writ  of  error  upon  a  judgnitet  on  an 
indictment  at  the  Summer  Assises  for  tbe 
county  of  D.  alleged  thai  at  the  Spring  Assists 
for  the  same  county,  the  plaintiif  in  error  and 
M.  A.  H.  were  tried  for  murder ;  that  after  the 
case  on  the  part  of  the  Crown  and  of  the  pri- 
soners had  been  concluded,  and  the  Judge  bad 
charged  the  jury,  tbe  jury  having  been  (ben 
kept  together  for  thirty-two  houn  daring  the 
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trial,  Mlind  to  ooBnlt  spob  tlMir.Ttrdiot»  Mid 
■Aw  ivt  hourly  iha/t  ii  to  My  ftt  Ave  ainstoa 
bofbro  Bldaight  on  8atiirdaj»  oad  boforo  the 
Lord's  4*7,  th^  ntaniod  to  tho  Var,  and 
boiag  ukod  by  the  Court  wbether  they  had 
agieed  «poB  their  rerdie^  aaid  that  th^  had 
not,  aad  that  they  eould  not  agree  vpon  any 
▼erdiet;  and  therefore,  beeaaio  it  appeared  to 
tbeOonrt  that  the  jurort  had  noiaifreed  and 
were  miable  to  agree  npon  any  Tordiet,  aad 
beeaoao  all  other  the  baiineM  of  the  leeiion  of 
gaol  delireiy  waa  flaif  hod,  and  beeavae  the 
Iiord'f  day  was  iauMdiately  at  haad,  and  be- 
eaaee  the  Joatioee  were  reqaired  to  proeeed  to 
the  ooaaty  of  0.  oa  Monday  next  eaiaing,  and 
it  appeared  to  tho  Jaetieea  that  for  the 
aforeeaid  it  waa  neoeaeary  to  dia- 
oharga  the  Jary,  they  did  on  tha  groand  of 
taeh  neoeeeity  diaeharge  then;  that  at  the 
next  aaeiioB  the  Court,  oa  tho  applieation.of 
the  Crowo,  tried  tho  plaintiff  in  error  apon 
tho  laid  iadiotment,  separate  aad  apart  firom 
M.  A.  H.,  aad  H.  A.  H.  was  admitted  by  the 
Coart  to  be  examined  and  giro  OTidenoe  on 
the  part  of  the  Crown  against  the  plaiatiff  ia 
error,  whose  trial  thea  prooeeded,  and  she  was 
eoQTieted  and  left  for  exeeation.  Held, 
(1).  That  there  was  no  error« 
(2).  That  if  the  exeroise  of  the  power  of 
disoharging  a  Jnry  after  they  had  retired  to 
eonsider  their  Tordiot  was  examinable  in  er- 
ror, tho  fbots  stated  on  the  reeord  warranted 
the  exereise  of  it 

(3).  Ihat  the  competoney  of  M.  A.  H.  to 
be  a  witness  eonld  not  be  reyiewOd  in  a 
Coart  of  error,  bat  §*mhU  if  it  ooald,  she 
was  aot  incompetent ;  though,  per  Cockbnm, 
C.  J.,  Blaokbnm  and  Mellor,  JJ.,  it  would 
hare  been  better  before  she  was  admitted  to 
give  erideaeo  that  either  a  rerdiot  of  not 
guilty  should  hare  been  taken  or  a  plea  of 
guilty  taken  and  sentenoe  paased.  Wituor 
T.  The  QuMm  {in  trror)^  143 

Set  also  Loan's  Day. 

TBINITT  H0U6JL 
8€9  Pilot,  L 

UNDI8CL0SBD  PBINCIPAL. 

S€€  AUCTIOVBBB,  IL,  IIL 

UNION. 
5m  Luvatio,  IL 

UNRBA60NABLB  CONDITIONS. 
&«  AmRAMQMUMnt,  Dbbd  of. 

UNSBAW0BTHINBS8. 

Sm  IvsuBABOB,  HiaiBB,  I.,  IL,  IIL 

USB  AND  OCCUPATION. 

JSm  AvonoBBBB,  L 


VALUATION. 
Sm  Costs,  VI. 

VALUB. 
Market.    Sim  Mbabvbb  of  Dxba«bb. 
Rateable.    Sm  Small  TaHBitBiiTS. 

VBNDOB  AND  PURCHASER. 
AeCoTBirAirr,  I. 

VBNUB. 

The  declaration  alleged  that  the  deftudaat 
'wrongftilly  altered  and  direrted  a  fbotway 
through  laud  oyer  which  the  pnblie  had  a  right 
of  way,  Ac.,  whereby  the  plalatiff  lawfhlly 
passing  along  the  footway  was  injured:  the 
county  in  the  margin  was  Surrey.  The  fbot- 
way  was  In  Essex,  fftld,  that  the  eAMt  of  Reg. 
Oen.  Hil.  16  Viet,  Rules,  orders  and  regula- 
tions, 4,  was  that  the  declaration  contained  an 
allegatioB  that  the  causes  of  acttoo  arose  ia 
Bssex,  aad  therefbre  there  was  a  Tariaaee 
which  entitlod  the  deltadaat  to  a  nonsuit 
BiekanUon  T.  lotkiin,  777 

VERDICT. 

Discharge  of  Jury  without    Set  Tbial^  for 
Fblobt,  L,  II.,  IV.,  V. 

On  Lord's  Day.    See  Loan's  Dat. 

WATERCOURSE. 
Interference  with.    See  Actiob,  L 

WATBR.RBNT. 
See  Ratb,  Poob,  II. 

WAYWARDENS. 
Election  of.    See  Qvabtbb  Saaaioxa,  IV. 

WHARFAQB. 
Duties.    See  Cbowb,  Pbbbo«atitb  of. 

WHITECROSS  STREET  PRISON. 

Sect  62  O.  8,  c.  ecix.,  empowered  the  Cor- 
poration of  London  to  erect  a  aew  prisoa  for 
the  imprisonment  of  prisoners  conflnOd  under 
cirll  process  in  the  custody  of  the  sheriff  of 
Middlesex  and  sheriffs  of  London.  Sect.  66 
enacted  that  the  Qaol  of  Newgate  phonid 
"thereafter  be  appropriated  exolusirely  to  the 
oonfinement  of  such  felons  and  other  prison- 
ers, liable  to  be  confined  therein,  as  are  not 
by  this  Act  authorised  to  be  conflned  in  tho 
said  new  prison."  Sect  67.  "ProTlded  al« 
ways  and  be  it  ftirther  enacted,  that  all  pris- 
oners by  process  of  oontempt  for  not  paying 
any  sum  or  sums  of  money,  or  oosts  issuing 
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oat  of  any  Coait  of  law,  and  all  priioners  for 
eontempr  of  any  Conrt  of  eqnity,  for  not  pay- 
ing any  sum  or  snms  of  money,  or  oosta,  or- 
derad  to  be  paid  by  any  decree  or  order  of 
any  aueh  Conrt,  shall  for  the  parpoaea  of  thii 
Act  be  eonsidered  as  prisoners  confined  nn- 
der  ciTil  prooessi  and  shall  be  accordingly 
remored  to  and  confined  in  the  said  new  pris- 
on/' Sect.  58.  "  ProTided  always  and  be  it 
farther  enacted,  that  nothing  in  this  Act  con- 
tained shall  extend,  or  be  eonstmed  to  extend, 
to  infringe,  defea^  or  affect  the  power  or  au- 
thority of  any  Cbnrt,  Judge,  Justice,  Com- 
missioners of  bankrupts,  or  others,  to  commit 
any  person  or  persons  whomsoerer  to  the  said 
gaol  of  Newgate,  or  to  any  other  gaol  or  pris- 
on." The  Debtors  Prison  for  London  and 
Middlesex,  in  Whltecross  Street,  in  the  city  of 
London,  was  erected  under  that  Act.  Newgate 
is  the  common  gaol  for  the  city  of  London  and 
the  county  of  Middlesex  for  the  oonfinement 
of  felons  and  other  ofl'enders,  and  is  also  a 
prison  for  the  confinement  of  other  persons  in 
the  custody  of  the  sherifls  of  London  and  of 
the  sheriir  of  Middlesex.  By  stat.  12  A  IS 
Vict.  0. 14,  8.  3,  in  default  of  distress  whereon 


to  loTy  a  poor-rate  or  highway-rate  with  eosli, 
two  Justices  are  empowered  to  issue  their  wsr* 
rant  of  commitment  against  the  person  in  ds- 
fault  to  the  coinmon  gaol  or  house  of  ojrrsetioe 
for  any  time  not  exceeding  three  ealeadar 
months,  unless  the  sums  therein  mentioned  b« 
sooner  paid.  A.  B.  and  C.  D.,  defaulters  is 
payment  of  rates,  the  payment  of  which  might 
by  law  be  enforced  under  stat  12  A  IS  Vict.  c. 
14,  8.  2,  were  committed  respeetiTely  to  Whits- 
cross  Street  Prison  and  Newgate.  Held,  per 
Cockbum,  C.  J.,  Crompton,  Blackburn  asd 
Shoe,  JJ.,  that  the  warrants  of  commitmeDt 
were  cItU  and  not  criminal  process,  and  Acre- 
fore  the  commitment  to  Whiteeross  Street  Prifoa 
was  right,  and,  Cockbum,  C.  J.,  dubitanta^  the 
commitment  to  Newgate  wrong.  Tkt  Qvtf 
T.  The  Oovtmor  of  tkt  Dthton  Primm/or  Lm- 
don  and  MiddleMx,  im  WkifcroM  Sirttt,  im  lU 
City  of  London,  TkM  <^m«ii  t.  Tk*  Oofenor 
or  Keeper  of  the  Oaol  of  iVcwyale,  S7l 

WITNESS. 
Incompetent    iSIrs  Trial  for  Frloxt,  V. 
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